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i 

The  judiciary  department  of  the  State  of  Illinois  is  composed  of 

(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts;  (4) 

Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  District— Alonzo  K  Vickers East  St.  Louis. 

Second  District— William  M.  Farmer Vandalia. 

Third  District— Frank  K.  Dunn Charleston. 

Fourth  District— Guy  C.  Scott Aledo. 

Fifth  District— John  P.  Hand Cambridge, 

Sixth  District— Jambs  H.  Cartwright. Oregon. 

Seventh  District— Orrin  N.  Carter, Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Hand  is  the  present  Chief 
Justice. 

Christopher  Maker,  Springfield. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield. 
(Hi) 
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(2)  APPELLATE  COURTS. 

These  Courte  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

BEPOBTBR8. 

W.  Clyde  Jones  and  Kkene  H.  Addington,  of  the  law  firm  of  Jones, 
Addington  &  Ames,  100  Washington  street,  Chicago. 

FIRST  DISTRICT, 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Jesse  Holdom,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block.  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frederick  A.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LaSalle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam.  Rock  Island. 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  site  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

Henry  B.  Willis,  Presiding  Justice,  Elgin. 
Dorrance  Dibell,  Justice,  Joliet. 
George  W.  Thompson,  Justice,  Galesburg. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,  Coles,  Cumberland,   DeWitt,    Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,   McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  site  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

James  S.  Baume,  Presiding  Justice,  Galena. 
Frank  D.  Ramsay,  Justice,  Morrison. 
Leslie  D.  Puterbauqh,  Justice,  Peoria. 

*  This' court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  hel  J  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2,  ISil. 
Uurd's  Statutes,  1807,  5QS,  Laws  of  HOT,  185. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,   Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land,  Saline,  St.  Clair,  Union,   Wabash,   Washington,  .Wayne, 
White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk — Albert  C.  Millspaugh,  Mount  Vernon, 

Harky  Higbee,  Presiding  Justice,  Pittsfield. 
James  A.  Creiohton,  Justice,  Springfield. 
Colostin  D.  Myers,  Justice,  Bloomington. 

(3)  CIKCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

First  Circuit— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline, 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 
Warren  W.  Duncan,  Marion. 
William  N.  Butler,  Cairo. 

Second  Circuit. — The  counties  of  Hardin,  Gallatin,  -White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearce,  Oarmi. 
Jacob  R.  Creighton,  Fairfield. 
Third  Circuit.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville, 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albert  M.  Rose,  Louisville. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight.  Centralia. 

Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
James  W.  Craig,  Mattoon. 
E.  R.  E.  KrMBROUGH,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

William  G.  Cochran,  Sullivan*. 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 

*  Lavb  1KTU88. 
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Seventh    Circuit.— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  Oarlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth    Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard.   ** 

judges. 
Harry  Higbee,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 

Ninth  Circuit — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Grier,  Monmouth, 

Tenth  Circuit— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Wopthington,  Peoria. 

Eleventh  Circuit.— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  Di  Myers,  Bloomington. 
George  W.  Patton,  Pontiao. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGBB. 
DORRANOE    DlBELL,    Joliet. 

Albert  O.  Marshall,  Joliet 
Frank  L.  Hooper,  Watseka. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredge,  Ottawa. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport 
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Sixteenth  Circuit.—  The  counties  of  Kane,  Da  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Duane  J.  Carnes,  Sycamore. 
Linus  C.  Ruth,  Hinsdale. 

Seventeenth  Circuit— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of,  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  officio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— Joseph  E.  Bidwill,  Jr.,  County  Building,  (Chicago. 

JUDGES. 

George  A.  Carpenter,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honors, 

•    Frank  Baker,  George  Kersten, 

I  Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Merritt  W.  Pincknby,  Charles  M.  Walker, 

SUPERIOR  COURT. 
Clerk— Charles  W.  Vail,  County  Building,  Chicago. 

JUDGES. 

Wiluam  H.  MoSurely  Henry  V.  Freeman, 

Ben  M.  Smith,  Farlin  Q.  Bali,, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dupuy,  Jesse  Holdom, 

Albert  C  Barnes,  Marcus  A.  Kavanagh, 

Arthur  H.  Chetlain,  Willard  M.  McEwen. 
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(5)  CITY  COURTS. 


City  Courte  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141 I1L  497.) 

THE  CITY  COURT  OF  ALTON. 
Jambs  E.  Dunnegan,  Judge.  Francis  Brandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W..  Gallagher,  Judge.  W.  8.  Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Ejrgis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
W.  J.  N.  Moyers,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.  Mote.  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWiluams,  Judga  Harry  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  P.  Hodge,  Judge.  Joseph  R.  Babcock,  Clerk.  . 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Clerk. 

MUNICIPAL  COURT  OF  CHICAGO. 
Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

CHIEF  JUSTICE. 

Harry  Olson. 

associate  judges. 

Freeman  K.  Blake        John  W.  Houston  Henry  C.  Beitler 

William  W.  Maxwell  John  H.  Hume  Frank  P.  Sadler 

Judson  F.  Going  John  R.  Newcomer  Max  Eberhardt 

William  N.  Gemmill     McKenzie  Cleland  Thomas  B.  Lantry 

William  N.  CorrRELL    John  C.  Scoville  Frederick  L  Fake,  Jr. 

Edwin  K.  Walker         Stephen  A.  Foster  Adelor  J.  Petit 

Edward  A.  Dicker        Frank  Crowe  Charles  N.  Goodnow 

Isidore  H.  Himes  Mancha  Bruggemey-  Oscar  M.  Torrison 

Arnold  Heap  er  Hosea  W.  Wells 

Michael  F.  Girten 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1*81,  78.) 

JUDGES,  COUNTIES.  COUNTY  SEATS. 

Charles  B.  McCrory Adams Quincy. 

William  S.  Dewey Alexander Cairo. 

Wm.  H.  Dawdy Bond *. Greenville. 

Wm.  C.  De  Wolf..  . .' Boone Belvidera 

Willard  Y.  Baker Brown Mt.  Sterling. 

Joe  A.  Davis Bureau Princeton. 

F.  I.  Bizaillion Calhoun Hardin. 

John  D.  Turnbaugh Carroll Mt  CarrolL 

Darius  N.  Walker Cass Virginia. 

Thomas  J.  Roth Champaign Urbana. 

James  H.  Morgan Christian Taylorville. 

Hershel  R.  Snavely Clark Marshall. 

Alsib  N.  Tolliver Clay Louisville. 

James  Allen .' Clinton Carlyle.' 

T.  N.  Coper Coles Charleston. 

Lewis  Rinaker Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. .  Cook Chicago. 

John  C.  Maxwell. Crawford Robinson. 

A.  L.  Ruffner Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Fred  C.  Hill. DeWitt Clinton. 

W.  J.  Dolson Douglas : Tuscola, 

Mazzini  Slusser, DuPage Wheaton. 

Walter  S.  Lamon. Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

Michael  O'Donnell Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton.' 

T.  J.  Myers Franklin Benton. 

John  D.  Breckenridge Fulton Lewistown. 

W.  S.  Phillips '. . . .  Gallatin Shawneetown. 

Thomas  H*.nshaw Greene Carrollton. 

George  W.  Huston Orundy Morris. 

John  M.  Eckley Hamilton. McLeansbora 

Charles  A.  James Hancock Carthage. 

John  H.  Ferrell Hardin Elizabeth  town. 

Rufus  F.  Robinson Henderson Oquawka. 

Albert  E.  Bergland Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

Willard  F.  Ellis Jackson Murphy sboro. 

Paul  Williams. Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon, 

Thomas  F  Ferns Jersey Jerseyville. 

William  Rdtpin Jo  Daviess Galena. 

William  A.  Spann. Johnson Vienna. 

Frank  G.  Plain Kane Geneva. 

David  B.  Sherwood,  Pro.  J. .  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

William  Hill Kendall Yorkville. 

R.  C.  Rice Knox Galesburg. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

DeWitt  L.  Jones. Lake Waukegan. 

William  H.  Hinebaugh LaSalle Ottawa, 

Albert  T.  Lardin,  Pro.  J. . .  LaSalle Ottawa. 

Jasper  A.  Benson Lawrence Lawrenceville. 

Robert  H.  Scott Lee Dixon. 

Ulysses  W.  Louderback Livingston Pontiac 

Donald  McCormick Logan Lincoln. 
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William  Kaspar  y-  The  People,  for  use  of  Gottlieb  Lurie. 

Gen.  No.  12,997. 

1.  Guardian's  bond — how  far  act  of  March  IS,  1874,  pertaining 
to  official  bonds,  applies  to.  This  act  as  originally  enacted  did 
not  apply  to  the  bonds  of  guardians,  and  as  amended  only  applies 
to  such  bonds  with  regard  to  their  acknowledgment  and  the  evi- 
dentiary effect  of  acknowledgment. 

2.  Guardian's  bond — what  does  not  release.  The  original  bond 
of  a  guardian  is  not  released  or  discharged  by  the  giving  and  the 
acceptance  of  an  additional  or  a  new  bond  as  required  by  order 
of  court.  * 

3.  Guardian  and  ward — power  of  court  to  require  additional  se- 
curity. By  virtue  of  section  35  of  the  Guardian  and  Ward  Act, 
the  court  of  probate  has  authority  to  require,  accept  and  approve 
an  entirely  new  bond. 

4.  Joint  and  several  obligors — how  recovery  may  be  had  against. 
By  virtue  of  statute  in  this  state,  either  or  both  of  several  joint 
obligors  may  be  sued  or  both  may  be  sued  and  a  judgment  ob- 
tained as  against  one  with  a  dismissal  as  to  the  other. 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Lockwood  Honore,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1906.  Affirmed.  Opinion  filed 
March  22,  1907. 

Kraus,  Alschuler  &  Holden,  for  appellant. 

John  F.  Holland  and  William  Sanders,  for  ap- 
pellee. 

(i) 
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Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  entered  January 
4,  1906,  against  appellant,  in  an  action  brought  in  the 
Circuit  Court,  to  recover  on  a  guardian's  new  bond 
given  by  Josef  Lurie,  as  guardian  of  Albert,  Bertha 
and  Gottlieb  Lurie,  minors,  in  the  Probate  Court  of 
Cook  county,  March  29,  1895,  on  which  bond  William 
Kaspar,  appellant,  was  one  of  the  sureties. 

The  amended  declaration  filed  by  the  plaintiff  con- 
tains two  counts.  The  first  count,  fliter  stating  the 
appointment  of  Josef  Lurie  as  guardian,  and  the  giv- 
ing and  approving  of  the  bond  April  25,  1892,  accord- 
ing to  the  form  of  the  statute,  etc.,  setting  out  the  con- 
dition in  full  substantially  "as  in  the  statute,  his  ac- 
ceptance of  the  office,  and  the  order  requiring  a  new 
bond,  and  the  giving  of  the  new  bond  March  29,  1895, 
according  to  the  form  of  the  statute,  etc.,  setting  out 
the  condition  fully  from  which  it  appears  that  the  bond 
relates  back  in  terms  to  cover  the  entire  period  of 
guardianship,  his  continuing  to  act  as  guardian  until 
November  23, 1898,  when  he  resigned  and  his  successor 
was  appointed,  assigns  as  breach  that  he  did  not  well 
and  truly  perform  the  duties  of  his  office  and  trust; 
that  after  the  giving  of  the  new  bond  March  29,  1895, 
and  before  his  resignation  November  23,  1898,  a  large 
sum  of  money,  to  wit:  $9,000  of  the  money  of  Gottlieb 
Lurie,  came  into  his  hands  as  guardian  of  Gottlieb 
Lurie,  and  he  converted  the  same  to  his  own  use. 

The  second  count  sets  up  the  same  facts,  and  differs 
from  the  first  count  only  in  the  assignment  of  the 
breach.  It  assigns  as  breach  that,  after  giving  the 
bond  dated  April  21, 1892,  and  after  its  approval  April 
25,  1892,  and  before  the  resignation  of  Josef  Lurie  No- 
vember 23,  1898,  a  large  sum  of  money  belonging  to 
Gottlieb  Lurie  came  into  the  hands  of  Josef  Lurie,  as 
guardian  of  Gottlieb  Lurie,  and  upon  an  accounting  in 
the  Probate  Court  of  Cook  county  May  23,  1902,  it 
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was  found  by  said  court  that  he  was  indebted  to  Gott- 
lieb Lurie  in  the  sum  of  $6,774.81  for  the  money  be- 
longing to  Gottlieb  Lurie  which  came  into  his  hands 
as  guardian  of  Gottlieb  Lurie  before  November  23, 
1898,  and  that  he  was  ordered  by  the  Probate  Court 
on  said  date  to  pay  over  said  sum  to  Joseph  Sabath, 
his  successor  as  guardian  of  Gottlieb  Lurie,  and  he 
has  failed  to  comply  with  said  order. 

The  amended  declaration  was  demurred  to  by  ap- 
pellant, and  his  demurrer  was  overruled.  Thereupon 
appellant  filed  fourteen  pleas.  These  pleas  were  sim- 
ply the  beginning  of  a  most  preposterous  and  absurd 
course  of  pleading  which,  with  the  demurrers  and  or- 
ders of  court  thereon,  make  up  a  record  of  850  pages, 
and  the  abstract  of  which  contains  about  two  hundred 
printed  pages.  It  is  obviously  impossible  to  give  any 
statement  of  the  pleadings  within  the  limits  of  an 
opinion,  and  no  statement  thereof  will  be  attempted 
for  that  reason  as  well  as  for  the  further  reason  that 
it  is  substantially  conceded  in  argument  that  the 
main  question  arising  upon  this  unnecessary  mass  of 
pleading  is  whether  the  bond  sued  upon  has  been  dis- 
charged by  the  filing  of  two  new  guardian's  bonds  sub- 
sequently to  the  bond  sued  on,  under  orders  of  the 
Probate  Court.  As  we  understand  the  record  before 
us,  the  rulings  of  the  court  below  on  this  question 
were  applied  consistently  to  the  pleadings,  and  if  the 
Circuit  Court  was  correct  in  its  view  of  the  law  upon 
this  point,  the  rulings  on  nearly  all  of  the  pleadings 
were  proper,  and  if  incorrect  as  to  any  real  issue  in 
the  case,  the  judgment  must  be  reversed  for  that  error. 

The  question  presented  is  entirely  a  question  of 
statutory  construction. 

The  statutes  of  this  State  upon  the  subjects  of 
Guardian  and  Ward,  and  Official  Bonds,  and  claimed  to 
be  applicable  to  the  question  here  presented,  are  the 
Act  approved  April  10,  1872,  and  in  force  July  1,  1872, 
Chap.  64,  Hurd's  Revised  Statutes,  p.  1129  (1905); 
Act  on  Official  Bonds,  approved  March  13,  1874,  and 
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in  force  July  1,  1874,  as  amended  by  the  Act  of  1879, 
Chap.  103,  Hurd's  Revised  Statutes  (1905),  p.  1417; 
"Act  on  the  Release  of  Sureties  of  Guardians,  Con- 
servators and  Trustees,  approved  May  11,  1877,  in 
force  July  1,  1877,"  Hurd's  Revised  Statutes  (1905), 
Chap.  103. 

We  shall  consider  first  the  Act  of  1874,  as  amended 
in  1879;  for,  if  it  be  not  applicable  to,  the  question 
under  consideration,  it  may  be  eliminated  from  the 
case  and  dismissed  from  further  consideration  in  ar- 
riving at  a  conclusion.    • 

The  first  section  of  the  Act  of  1874,  as  originally 
enacted,  related  to  the  official  bonds  of  public  officers, 
and  authorized  the  court  officer  or  board  whose  duty 
it  is  to  take  and  approve  such  bonds  to  require  the  offi- 
cer to  give  additional  surety  or  new  bonds  whenever 
the  security  of  the  original  bond  had  become  insuffi- 
cient for  any  cause;  and  unless  such  officer  gave  such 
additional  surety  or  a  new  bond  within  ten  days  after 
notice,  it  provided  that  he  should  be  deemed  to  have 
vacated  his  office. 

As  amended  by  the  Act  of  1879,  Hurd's  R.  S.  (1905), 
p.  1417,  said  section  1  provides  that  all  bonds  of  public 
officers,  including  executors,  administrators,  guard- 
ians and  conservators,  shall  be  acknowledged  before 
some  officer  authorized  by  law  to  take  acknowledg- 
ments, and  gives  the  form  of  the  certificate,  and  the 
effect  thereof  as  evidence.  Then  follows  the  old  sec- 
tion of  the  Act  of  1874,  except  that  after  the  words 
"That  all  public  officers"  there  is  inserted  "or  em- 
ployes," and  further  on  after  the  words,  "Any  offi- 
cer," is  inserted  the  words,  "or  employe."  In  other 
words,  the  amendment  of  the  section  requires  all  bonds 
to  be  acknowledged,  and  declares  the  effect  of  the  ac- 
knowledgment as  evidence;  and  then  re-enacts  the 
old  section  in  regard  to  giving  additional  security  or 
new  bonds,  making  it  cover  not  only  public  officers,  but 
employes  also. 

We  do  not  think  the  original  section  1  of  the  Act  of 
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1874  applied  to  guardians  and  guardians'  bonds  before 
the  amendment,  and  we  are  of  the  opinion  that  the  sec- 
tion as  amended  does  not  apply  to  guardians  or  their 
bonds,  except  to  the  acknowledgment  thereof  and  its 
evidentiary  effect.  -No  intention  to  enlarge  the  stat- 
ute as  to  taking  additional  security  or  new  bonds  fur- 
ther than  to  add  " public  employes"  is  shown  by  the 
amendment. 

In  support  of  this  conclusion  it  may  be  stated  that 
at  the  time  the  amendment  was  enacted  the  sections 
of  the  Administration  Act  of  1874,  and  the  Guardian 
and  Ward  Act  of  1872,  and  the  Act  of  May  11,  1877, 
were  in  force.  This  legislation  covered  fully  the  sub- 
ject of  additional  security  and  the  release  of  sureties 
on  the  bonds  of  guardians,  administrators,  etc.  It  is 
not  to  be  presumed  or  assumed  that  the  Legislature  in 
the  amendment  of  1879  intended  to  change  or  modify 
existing  statutes  touching  security  and  the  release  of 
sureties  on  bonds  of  administrators,  guardians,  etc.,  in 
the  absence  of  express  provision  to  that  effect.  In  our 
opinion,  the  Act  of  1874,  as  amended  in  1879,  has  no 
application  to  the  question  raised  by  the  pleading  in 
this  record,  and  the  great  mass  of  pleading  founded 
on  the  provisions  of  that  Act  as  amended  tendered 
immaterial  issues,  and  errors  in  the  rulings  as  to  such 
pleadings,  if  any,  may  be  disregarded  as  harmless. 

Under  section  35  of  the  Guardian  and  Ward  Act 
the  Probate  Court  had  authority  to  require,  accept  and 
approve  an  entirely  new  bond.  The  words  "addi- 
tional security' '  in  that  section  are  broad  enough,  in 
our  opinion,  to  constitute  full  authority  for  that  form 
of  additional  security.  Under  section  32  of  the  Ad- 
ministration Act,  providing  for  "other  and  sufficient 
security,' '  a  new  bond  may  be  required  and  taken. 
People  v.  Curry  et  al.,  59  111.  35;  Clark  v.  American 
Surety  Company,  171  id.,  235.  The  same  construction 
should  be  given  to  section  35  of  the  Guardian  and 
Ward  Act.  We  find  nothing  in  the  language  of  the 
statute,  and  certainly  there  is  no  good  reason  in  public 
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policy  or  the  law,  for  giving  to  section  35  of  the  Guar- 
dian and  Ward  Act  so  narrow  and  restricted  a  con- 
struction as  to  forbid  the  court  from  requiring  and 
approving  an  entirely  new  bond  where  the  court  is  of 
the  opinion  that  additional  security  should  be  required. 

Beading  and  construing  these  several  statutory  pro- 
visions together,  we  think  that  section  1,  chapter  103, 
rounded  out  the  statutory  provisions  upon  the  subject 
of  additional  security  on  official  bonds  of  public  offi- 
cers and  employes;  and,  further,  that  the  provisions 
of  section  1,  chapter  103,  relating  to  giving  additional 
surety  applies  only  to  bonds  of  public  officers  and  em- 
ployes in  the  ordinary  sense,  as  distinguished  from 
quasi  public  officers,  such  as  executors,  administrators, 
guardians,  etc.;  and  that  this  power  to  require  "all 
public  officers  and  employes' '  to  give  new  bonds  does 
not  include  guardians'  bonds,  as  contended  by  appel- 
lant. 

The  only  provisions  in  the  Act  of  1874  which  have 
any  reference  to  guardians'  bonds  are  to  be  found  in 
sections  4  and  13.  Section  4  provides  for  an  examina- 
tion in  open  court  by  the  judge  of  the  County  Court  at 
terms  of  said  court  to  be  held  in  the  months  of  Janu- 
ary and  July  of  each  year,  of  all  official  bonds  required 
by  law  to  be  filed  in  the  office  of  the  county  clerk,  or 
of  the  clerk  of  the  County  Court,  and  closes  with  this 
clause,  "including  bonds  of  executors,  administrators, 
guardians  and  conservators."  The  other  reference  to 
guardians'  bQnds  is  found  in  section  13,  which  pro- 
vides for  the  institution  and  prosecution  of  suits  on 
official  bonds  whenever  the  conditions  have  been  vio- 
lated by  the  public  officer  giving  the  same,  against  such 
officer  and  any  or  all  of  the  sureties,  or  against  one  or 
more  of  them,  jointly  and  severally,  without  first  estab- 
lishing the  liability  of  the  principal  by  obtaining  judg- 
ment against  him  alone.  This  section  then  extends  its 
provisions  as  follows:  "The  provisions  of  this  sec- 
tion shall  extend  to  the  official  bonds  of  executors,  ad- 
ministrators, guardians  and  conservators,  and  in  suits 
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thereon  it  shall  not  be  necessary  to  a  recovery  that  a 
devastavit  should  have  previously  been  established 
against  the  principal.' ' 

While  it  is  true  that  the  above  powers  and  remedies 
are  given  in  the  Act  of  1874  relating  to  the  official  bonds 
of  executors,  administrators,  guardians,  etc.,  it  was 
deemed  by  the  Legislature  necessary  in  each  instance, 
by  a  special  clause,  to  extend  them  specifically  to  cover 
such  bonds.  These  clauses  indicate  the  legislative  in- 
tent that  although  the  provisions  of  the  act  generally 
related  to  the  bonds  of  public  officers  and  employes, 
the  provisions  of  sections  4  and  13  should  also  apply  to 
the  bonds  of  executors,  etc.,  but  we  do  not  think  a  court 
is  authorized  to  infer  that  the  act  as  a  whole  was  in- 
tended to  apply  to  such  bonds. 

We  cannot  therefore  concur  with  the  broad  conten- 
tion of  appellant*  that  when  the  Probate  Court,  either 
upon  its  own  motion  or  upon  the  motion  of  any  person 
having  a  pecuniary  interest  in  the  sufficiency  of  a 
guardian's  bond,  requires  a  new  bond,  it  acts  neces- 
sarily upon  the  powers  conferred  by  the  Act  of  1874- 
79.  Nor  can  we  concur  in  the  specific  contention  that 
when  a  new  bond  is  so  required  and  given,  upon  its  ap- 
proval the  old  bond  ceases  to  be  liable  for  any  subse- 
quent breaches  of  duty  of  the  guardian,  for  the  reason 
that  a  guardian  is  a  public  officer  within  the  scope  of 
section  10  of  the  Act  and  that  the  effect  of  giving  the 
new  bond  is  so  declared  in  section  11. 

We  might  stop  further  to.  analyze  the  Act  of  1874- 
79,  and  particularly  section  10  of  the  Act,  to  show  that 
the  effect  of  giving  the  new  bonds  set  up  in  the  plead- 
ings is  not  to  release  the  old  bond,  even  if  the  Act  were 
held  to  apply  to  guardians'  bonds.  But  we  deem  it  suf- 
ficient to  refer  to  Clark  v.  American  Surety  Company, 
supra.  The  Act  of  1874-79  was  in  force  when  the  above 
case  was  before  the  Supreme  Court,  and  it  was  held 
that  the  act  in  regard  to  administration  of  estates  ap- 
plied, and  that  there  are  but  two  provisions  of  the 
statute  in  pursuance  of  which  a  surety  on  an  execu- 
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tor's  or  administrator's  bond  can  be  released,  and 
those  were  to  be  found  in  sections  33,  34  and  35  of 
the  Act  in  regard  to  the  administration  of  estates, 
thus  holding,  in  effect,  that  sections  10  and  11  of  the 
Act  of  1874-79  did  not  apply  to  such  officers. 

There  is  not  a  word  of  legislation  to  the  effect  that 
an  additional  bond  or  a  new  bond  given  by  a  guardian 
shall  operate  as  a  discharge  ipso  facto  of  the  original 
bond  or  a  preceding  bond,  and  as  said  in  Clark  v. 
American  Surety  Co.,  supra,  "In  the  absence  of  the  ex- 
press enactment  of  the  legislature  to  that  effect,  so  to 
hold  would  be  unwise  and  odious  judicial  legislation." 

We  have  examined  the  numerous  rulings  assigned 
for  error  of  the  Circuit  Court  upon  demurrers  to 
pleadings,  and  while  the  record  is  not  free  from  error, 
we  find  no  ruling  prejudicial  to  appellant,  whereby  he 
was  prevented  from  presenting  any  substantial  defense 
which  we  regard  as  reversible  error.  It  is  a  practical 
impossibility  for  us  to  take  up  and  consider  each  ruling 
by  itself,  and  we  therefore  do  not  attempt  it,  but  con- 
tent ourselves  with  a  simple  announcement  of  our 
conclusion  as  above. 

On  behalf  of  appellant  it  is  contended  that  by  the  dis- 
missal of  the  suit  as  to  Lurie  and  Babka,  a  discontinu- 
ance was  worked  as  to  appellant. 

The  record  shows  that  a  jury  to  assess  damages  was 
waived  and  reference  was  had  to  the  court  to  ascer- 
tain the  amount  due  and  assess  the  plaintiff's  dam- 
ages. Thereupon,  all  the  evidence  being  submitted 
by  the  plaintiff,  the  defendants,  Lurie  and  Kaspar, 
entered  their  motion  in  arrest  of  judgment,  which 
motion  was  denied.  The  plaintiff  then  moved  the  court 
to  dismiss  the  cause  as  to  defendants  Lurie  and  Babka, 
and  it  was  so  ordered.  The  court  then  assessed  the 
plaintiff's  damages  and  entered  final  judgment  against 
appellant. 

It  was  undoubtedly  the  rule  at  common  law  that 
where  a  suit  was  brought  upon  a  joint,  as  distinguished 
from  a  joint  and  several  contract  or  obligation,  judg- 
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ment  must  go  against  all  or  none  of  the  defendants. 
Hence,  a  dismissal  as  to  one  effected  a  discontinuance 
as  to  the  others.  The  reason  was  plain.  One  joint 
obligor*  was  not  suable  alone,  and  upon  a  dismissal  as 
to  one  the  plaintiff  would  be  put  in  a  position  of  suing 
one  person  on  a  joint  obligation,  which  was  not  author- 
ized by  substantive  law. 

In  this  state,  however,  where  a  contract  is  joint  and 
several  a  suit  may  be  maintained  against  one  or 
against  all  the  obligors,  but  not  against  an  interme- 
diate number. 

By  section  24  of  the  Practice  Act  it  is  provided  that 
amendments  may  be  allowed  discontinuing  as  to  any 
joint  defendant  and  changing  the  form  of  the  action 
at  any  time  before  final  judgment.  This  section,  we 
think,  gives  or  confirms  the  right  to  dismiss  as  to  any 
joint  defendant  when  the  liability  is  joint  and  several 
and  the  parties  dismissed  are  not  necessarily  parties. 
Massey  v.  Farmers'  Nat.  Bank  of  Virginia,  104  111.  327; 
Smith  v.  Lozano,  1  111.  App.  171-174.  Had  this  suit 
been  brought  against  appellant  alone  it  would  have 
been  authorized  by  the  statute.  Hurd's  R.  S.,  section 
13,  chapter  103;  Mclntyre  v.  The  People,  103  111.  142- 
146.  The  above  section  in  the  official  bond  act  was  con- 
strued in  Cassady  v.  Trustees  of  Schools,  105  id.  560- 
566,  to  the  effect  as  stated  above. 

If  appellant  could  have  been  sued  alone  on  the  bond 
in  question,  under  the  law,  we  can  see  no  reason  for 
holding  that  the  dismissal  of  unnecessary  parties 
worked  a  discontinuance  of  the  ca^e  as  to  him.  A 
joint  defendant,  not  a  necessary  party  to  the  suit  or 
judgment,  may  be  dismissed  from  the  case  without 
effecting  a  discontinuance  as  to  the  remaining  defend- 
ant. Mayer  v.  Brensinger,  180  111.  110-119.  Appellant 
under  the  statute  had  no  right  to  demand  a  joint  judg- 
ment, if  one  was  to  be  entered,  against  Lurie,  Babka 
and  himself,  and  he  therefore  suffered  no  injury  from 
the  dismissal  of  Lurie  and  Babka. 

It  is  contended  on  behalf  of  appellant  that  by  the 
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action  of  the  court  in  dismissing  the  suit  as  to  Lurie 
and  Babka  appellant  was  deprived  of  his  right  to  be 
subrogated  to  the  plaintiff's  remedies  against  Lurie. 
This  contention  is  not  tenable.  Neither  Lurie  nor 
Babka  was  released  by  the  judgment  against  appellant, 
for  their  liability  was  joint  and  several.  People  v. 
Harrison,  82  111.  84.  Appellee  is  under  no  conceivable 
obligation  to  incur  any  expense  or  trouble  in  procuring 
a  judgment  against  Lurie  and  Babka  for  the  purpose 
of  putting  appellant's  right  of  subrogation  in  more 
convenient  form  for  enforcement  in  case  appellant  is 
compelled  to  pay  the  amount  due  on  the  bond. 

The  question  presented  by  counsel  for  appellant  is 
really  one  of  variance  and  not  of  discontinuance.  When 
the  cause  was  dismissed  as  to  Lurie  and  Babka  no 
amendment  was  made  to  the  pleadings.  The  proof  on 
the  assessment  of  damages  was  not  objected  to  in  the 
trial  court,  and  no  exceptions  to  it  were  preserved. 
The  record  contains  no  bill  of  exceptions.  If  the  evi- 
dence on  the  assessment  of  damages  was  proper  under 
the  declaration  there  was  no  material  variance.  If, 
however,  the  point  made  be  considered  on  the  ground 
of  a  variance  it  is  without  foundation.  Mayer  v.  Bren- 
singer,  supra,  and  cases  there  cited.    . 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


John  L.  Nelson  &  Bro.  Go.  r.  London  Guarantee  & 
Accident  Company, 

Gen.  No.  13416. 

1.  Production  of  books — when  order  requiring,  proper.  An  order 
permitting  a  casualty  company  to  examine  books  and  make  memo- 
randum therefrom  is  proper,  where  such  company  had  guaranteed 
indemnity  to  the  party  whose  books  were  in  question  upon  the 
basis  of  a  premium  proportionate  to  the  amount  of  the  wages  paid 
by  the  party  so  indemnified,  the  contract  of  indemnity  giving  the 
right  to  such  an  examination. 
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2.  Contempt — when  party  guilty  of,  in  disobeying  order.  A  party- 
disobeying  an  order  of  court  Is  guilty  of  contempt,  even  though 
the  order  be  erroneous,  if  the  court  entering  the  same  had  jurisdic- 
tion of  the  parties  and  the  subject-matter,  and  had  power  to  make 
the  order. 

Action  of  assumpsit.  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1906.    Affirmed.    Opinion  filed  March  18,  1907. 

Defrees,  Brace  &  Bitter,  for  plaintiff  in  error. 

F.  J.  Canty  and  K.  J.  Folonie,  for  defendant  in 
error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

A  motion  to  dismiss  this  writ  of  error  was  reserved 
till  the  hearing.  The  motion  will  be  overruled. 

The  defendant  in  error  was  plaintiff  and  the  plaint- 
iff in  error  was  defendant  in  the  trial  court,  and  will 
be  so  referred  to  in  this  opinion.  In  an  action  in  as- 
sumpsit  by  the  plaintiff,  the  court,  February  26,  1906, 
entered  an  order  in  the  cause,  in  substance  as  follows : 

"That  the  defendant  produce  for  inspection  and 
examination  of  the  plaintiff  on  February  27,  1906,  at 
the  office  of  the  defendant,  in  Chicago,  all  day  books, 
cash  books,  ledgers,  journals,  payroll  and  wage  books, 
memoranda  and  writing,  showing  expenditures  of  the 
defendant  from  August  23,  1900,  to  August  23,  1901, 
of  painters  engaged  in  outside  work,  and  painters, 
paper  hangers,  decorators,  engaged  in  interior  work 
in  private  dwellings,  apartment  houses  and  office 
buildings  in  Chicago  and  elsewhere,  and  including  all 
employes  of  defendant  during  said  period,  excepting 
officers  and  office  men;  and  like  books,  papers  and 
memoranda  showing  expenditures  from  August  23, 
1901,  to  August  23,  1902,  for  wages  of  employes,  ex- 
cepting officers  and  office  men,  in  the  business  of.  de- 
fendant, as  painters  engaged  in  outside  work,  and 
painters,  paper  hangers  and  decorators  in  interior 
work  in  private  dwellings  and  apartment  houses  at 
Chicago  and  elsewhere,  and  that  defendant  also  pro- 
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duce  like  books  and  papers  showing  wage  expenditures 
of  the  defendant  for  the  services  of  employes  from 
August  23,  1902,  to  August  23,  1903,  and  including  all 
employes  excepting  officers  and  office  men,  in  the  busi- 
ness of  the  defendant  as  painters  engaged  in  outside 
work,  and  painters,  paper  hangers  and  decorators  in 
interior  work  in  private  dwellings,  apartment  houses 
and  office  buildings  in  Chicago  and  elsewhere,  and 
that  defendant  likewise  produce  like  books  and  papers 
showing  wage  expenditures  of  the  defendant  from 
August  23,  1903,  to  August  23,  1904,  and  including  all 
employes  of  the  defendant,  excepting  officers  and  office 
men,  employed  at  Chicago  and  western  and  eastern 
states,  in  the  business  of  the  defendant,  of  painting, 
paper  hanging  and  decorating,  and  that  said  books  and 
papers  shall  be  so  left  for  the  inspection  and  examina- 
tion of  the  plaintiff,  from  10  a.  m.  of  February  27, 1906, 
to  5  p.  m.  of  said  date,  and  between  like  hours  on  the 
succeeding  days  until  the  examination  of  same  is  com- 
plete, leave  being  given  the  plaintiff  to  make  notations 
and  memoranda  of  the  same  sufficient  to  determine  the 
total  expenditure  of  the  defendant  for  the  periods  and 
for  the  persons  specified;  and  leave  is  given  the  de- 
fendant to  seal  all  portions  and  parts  of  its  books  not 
relating  to  wage  expenditures  of  defendant,  as  afore- 
said.'' 

February  28, 1906,  the  defendant  moved  the  court  to 
expunge  from  the  order  the  words  above  underlined, 
which  motion  the  court,  on  the  same  day,  denied,  and 
on  motion  of  the  plaintiff,  supported  by  affidavits,  en- 
tered a  rule  on  the  defendant  to  show  cause,  by  ten 
o'clock  a.  m.,  March  3,  1906,  why  defendant  should  not 
be  punished  for  contempt  of  the  court  in  failing  to  com- 
ply with  the  order  of  February  26,  1906.  The  defend- 
ant filed  an  answer  to  the  rule  and  affidavits  in  support 
thereof.  March  6, 1906,  the  court  found  the  defendant 
guilty  of  contempt,  in  failing  and  refusing  to  comply 
with  the  order  of  February  26,  1906,  and  entered  an 
order  imposing  on  defendant  a  fine  of  $300.  To  reverse 
that  order  this  writ  of  error  was  sued  out. 

The  plaintiff,  the  London  Guarantee  &  Accident  Co., 
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is  engaged  in  the  business  of  insurance,  and  the  de- 
fendant, John  L.  Nelson  &  Bro.  Co.,  was  in  the  paint- 
ing, paper  hanging  and  decorating  business.  The 
plaintiff  issued  to  the  defendant  certain  policies  in- 
demnifying it  "against  loss  from  common  law  or  statu- 
tory liability  for  damages,  on  account  of  bodily  in- 
juries, fatal  or  non-fatal,  accidentally  suffered  within 
the  period  of  this  policy,  by  any  employe  or  employes 
of  the  assured,  while  on  duty,  at  the  places  and  in  the 
occupations  mentioned  in  the  schedule  hereinafter 
given,  in  and  during  the  continuance  of  the  work  de- 
scribed in  the  said  schedule."  Each  policy  contains 
the  following  clause: 

"The  premium  is  based  on  the  compensation  to  em- 
ployes to  be  expended  by  the  assured  during  the  period 
of  this  policy.  If  the  compensation  actually  paid  ex- 
ceeds the  sum  stated  in  the  schedule  hereinafter  given, 
the  assured  shall  pay  the  additional  premium  earned ; 
if  less  than  the  sum  stated  the  company  will  return  to 
the  assured  the  unearned  premium  pro  rata;  but  the 
company  shall  first  retain  not'  less  than  $50.00,  it  being 
understood  and  agreed  that  this  sum  shall  be  the  mini- 
mum earned  premium  under  this  policy." 

As  stated  in  the  argument  of  counsel  for  the  de- 
fendant, the  action  is  to  recover  additional  premiums 
alleged  to  be  due  on  account  of  indemnity  policies 
issued  by  the  plaintiff  to  the  defendant,  including  a 
series  of  years,  on  the  alleged  ground  that  the  amount 
expended  by  the  defendant  for  wages  was  greater  than 
the  estimated  amount  of  such  expenditure  at  the  times 
the  policies  were  issued.  Each  policy  contains  this 
provision:  "The  company  shall  have  the  right  and  op- 
portunity, at  all  reasonable  times,  to  examine  the  books 
of  the  assured  so  far  as  they  relate  to  the  compensa- 
tion paid  to  his  employes,  and  also  to  inspect  the  plant, 
works,  machinery  and  appliances  used  in  his  busi- 
ness.' ' 

Counsel  for  defendant  contend  that  the  part  of  the 
order  of  February  26,  1906,  which  is  in  these  words, 
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"  leave  being  given  the  plaintiff  to  make  notations  and 
memoranda  of  the  same,  sufficient  to  determine  the 
tcxtal  expenditure  of  the  defendant  for  the  periods  and 
for  the  persons  specified,"  is  broader  than  the  contract 
between  the  parties.  The  inquiry  as  to  the  expendi- 
ture of  the  defendant  for  wages,  on  the  amount  of 
which  the  premiums  to  be  paid  depends,  involves  an 
examination  of  the  defendant's  books  for  several  years, 
and  we  think  it  obvious  that  merely  looking  over  the 
books,  without  the  privilege  of  making  notations  or 
memoranda  of  their  contents,  in  respect  to  expendi- 
tures for  wages,  would  be  wholly  insufficient  to  enable 
the  plaintiff  to  compute  such  expenditures.  The  con- 
tract is,  "The  company  shall  have  the  right  and  oppor- 
tunity, at  all  reasonable  times,  to  examine  the  books  of 
the  assured,  so  far  as  they  relate  to  the  compensation 
paid  to  his  employes,' '  and  the  order  limits  notations 
and  memoranda  to  such  as  are  "sufficient  to  determine 
the  total  expenditure  of  the  defendant  for  the  periods 
and  for  the  persons  specified."  We  do  not  think  the 
order  too  broad,  but  even  if  it  were,  the  defendant 
would  be  bound  to  obey  it,  as  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter,  and  power  to 
make  the  order.  Swedish- Am.  Tel.  Co.  v.  Casualty 
Co.,  208  111.  562,  572. 

By  the  order  of  March  6,  1906,  imposing  a  fine  on 
defendant,  the  defendant  is  directed  to  pay  the  fine  to 
the  clerk  of  the  court  by  March  8,  1906,  and  that  in  de- 
fault thereof  execution  issue.  Counsel  contend  that 
the  order  is  fatally  defective,  in  that  it  fails  to  provide 
how  the  fine  shall  be  disposed  of.  The  cases  cited  by 
counsel  do  not  support  this  contention. 

We  cannot  sustain  the  contention  that  the  fine  is  ex- 
cessive. 

The  judgment  will  be  affirmed. 

Affirmed. 
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James  McCartney  t.  The  Snpreme  Tent  Enights  of  the 
Maccabees  of  the  World. 

Gen.  No.  18,148. 

1.  '  Fraternal  benefit  society — what  ultra  vires.  A  fraternal 
benefit  society  has  no  power  to  agree  to  pay  a  member  a  specific 
sum  upon  his  arriving  at  a  specified  age. 

2.  Fraternal  benefit  society — how  powers  of,  determined.  The 
powers  of  fraternal  benefit  societies  are  to  be  ascertained  from  its 
charter  and  those  powers  not  specifically  granted  and  not  neces- 
sarily implied  from  those  specifically  granted,  are  deemed  to  have 
been  withheld. 

3.  Ultra  vires — when  estoppel  to  plead,  does  not  arise.  A  fra- 
ternal benefit  society  is  not  estopped  from  pleading  that  it  was 
without  power  to  agree  to  pay  a  sum  certain  to  a  member  upon 
his  arriving  at  a  particular  age  by  reason  of  its  having  received 
assessments  from  such  member  from  time  to  time,  and  continuing 
him  in  good  standing  until  the  maturity  of  the  obligation  claimed 
as  ultra  vires. 

Action  in  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  March 
18,  1907. 

Philip  J.  Maguire,  for  appellant. 

Mann  &  Miller,  for  appellee ;  D.  D.  Aitken  and  De- 
vere  Hall,  of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
conrt. 

Appellant  sued  appellee  in  assumpsit.  The  declara- 
tion consists  of  one  count,  in  which  it  is  averred,  in 
substance,  that  January  21,  1886,  at  Springfield,  Illi- 
nois, defendant  was  a  fraternal  beneficiary  society,  au- 
thorized by  the  laws  of  Illinois  to  transact  its  business 
in  said  state,  and,  February  19,  1886,  it  executed  and 
delivered  to  plaintiff  a  beneficiary  certificate  or  policy 
of  insurance.  Here  the  certificate  is  set  out  verbatim, 
which,  omitting  the  signatures  thereto,  is  as  follows : 
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"Full  Endowment  Certificate  op  Membership: 

"This  certifies  that  Sir  Knight  James  McCartney, 
is  a  member  of  Capital  Tent,  No.  1,  located  at 
Springfield,  Illinois ;  and  that  he  is  a  beneficiary  mem- 
ber in  good  standing;  that  in  accordance  with  and 
under  the  provisions  of  the  Laws  governing  the  Order 
he  is  entitled  to  receive  one  assessment  on  the  member- 
ship, but  not  exceeding  in  amount  the  sum  of  Two 
Thousand  Dollars  as  a  benefit  to  Louis  L.  McCartney, 
his  son,  upon  satisfactory  proof  of.  his  death,  and  the 
surrender  of  this  certificate,  provided  he  shall  have  in 
every  particular  complied  with  all  the  rules  and  regu- 
lations of  the  Order. 

"In  case  of  Permanent  or  Total  Disability,  or  upon 
attaining  the  age  of  Seventy  years,  he  will  be  entitled 
to  receive  one-half  of  said  Endowment  as  provided  in 
the  laws  of  the  Order. 

"In  testimony  whereof,  The  Supreme  Tent  has 
caused  the  Supreme  Commander  and  Supreme  Record 
Keeper  to  attest  and  affix  hereto  the  seal  of  the  Su- 
preme Tent  of  the  Knights  of  Maccabees  of  the  World, 
this  nineteenth  day  of  February,  1886." 

It  was  provided  in  the  laws  of  the  order  that  a  total 
and  permanent  disability  to  perform  or  direct  any  kind 
of  labor  or  business,  or  upon  reaching  the  age  of  sev- 
enty years,  should  entitle  a  member  holding  a  certifi- 
cate of  endowment,  so  disabled  or  aged,  to  the  payment 
of  one-half  of  the  endowment  to  which  he  would  be  en- 
titled at  death,  provided  that  the  member  shall  have 
paid  all  dues  and  assessments  from  date  of  initiation 
to  date  of  disability,  or  upon  reaching  seventy  years  of 
age.  Plaintiff  was  born  February  14,  1835,  and  was 
seventy  years  of  age  February  14,  1905,  and  has,  in  all 
things,  complied  with  the  rules  and  regulations  of  the 
order,  and  paid  all  dues  and  assessments  from  date  of 
his  initiation  till  he  was  seventy  years  old ;  yet  defend- 
ant, although  often  requested,  has  not  paid,  etc. 

The  defendant  filed  a  special  plea  in  bar,  averring, 
in  substance,  that,  while  it  was  authorized  by  the  laws 
of  this  state  to  transact  its  business  in  this  state,  it  was 
a  corporation  organized  and  existing  as  a  fraternal- 
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benefit  society,  only  under  the  general  laws  of  the  State 
of  Michigan  in  force  in  1869,  entitled  "An  Act  to  pro- 
vide for  the  incorporation  of  co-operative  and  mutual 
benefit  associations, "  section  1  of  which  act  is  as  fol- 
lows: 

"The  people  of  the  State  of  Michigan  enact,  that  any 
number  of  persons,  not  less  than  five,  may  become  a 
body  corporate  and  politic,  for  the  purpose  of  securing 
to  the  families,  or  heirs  of  any  member,  upon  his  death, 
a  certain  sum  of  money,  to  be  paid  by  such  corporation, 
either  out  of  its  fund,  or  by  an  assessment  made  upon 
the  members  of  such  corporation,  or  upon  the  members 
of  the  class  in  such  corporation  to  which  such  deceased 
member  belonged,  or  for  the  purpose  of  securing, 
in  the  same  manner,  a  certain  sum  of  money,  weekly 
or  monthly,  to  any  member  disabled  from  attending  to 
his  ordinary  duties  by  sickness  or  other  disability,  by 
executing  under  their  hands,  and  acknowledging  before 
some  person  within  this  state  authorized  to  take  the 
acknowledgment  of  deeds,  one  or  more  duplicate  ar- 
ticles of  agreement,  as  hereinafter  specified,  one  copy 
whereof  shall  be  filed  and  recorded  in  the  office  of  the 
Secretary  of  State ;  and  a  record  shall  be  made  of  such 
articles,  or  of  a  certified  copy  thereof,  in  the  clerk's 
office  in  the  county  of  this  state  in  which  the  principal 
office  of  such  association  may  be  located.7 ' 

And  defendant  avers  that,  to  wit,  February  19,  1886, 
it  was  unlawfully  agreed  between  plaintiff  and  de- 
fendant that,  in  consideration  of  the  payment  by  plaint- 
iff of  certain  dues,  etc.,  the  plaintiff,  on  becoming  sev- 
enty years  old,  should  be  entitled  to  receive  from  de- 
fendant one-half  of  the  endowment  on  said  certificate 
mentioned,  etc.,  which  said  agreement  was  contrary 
to  the  aforesaid  statute,  and  beyond  the  power  of  de- 
fendant to  make,  etc.  All  pleas  except  this  one  were 
eliminated  by  the  parties,  by  leave  of  court,  and  the 
plaintiff  demurred  to  this  plea.  The  court  overruled 
the  demurrer  and  the  plaintiff  elected  to  stand  by  his 
demun-er,  whereupon  the  court  rendered  judgment 
for  the  defendant. 

Vol.  CXXXI1  S 
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The  question  presented  for  decision  is,  whether  it 
was  ultra  vires  the  defendant  corporation  to  agree,  as 
it  did,  by  its  endowment  certificate  of  membership,  that 
the  plaintiff,  upon  attaining  the  age  of  seventy  years, 
should  be  entitled  to  receive  one-half  of  the  endow- 
ment of  $2,000  mentioned  in  the  certificate.  The  ob- 
ject of  the  defendant  corporation,  as  expressed  in  the 
Michigan  statute  under  which  it  was  incorporated,  is 
two-fold ;  first,  for  the  purpose  of  securing  to  the  fam- 
ilies, or  heirs  of  any  member,  upon  his  death,  a  certain 
sum  of  money,  to  be  paid  by  such  corporation,  either 
out  of  its  fund,  or  by  an  assessment  upon  the  members 
of  such  corporation,  or  upon  the  members  of  the  class 
in  such  corporation  to  which  such  deceased  member 
belonged;  second,  for  the  purpose  of  securing,  in  the 
same  manner,  a  certain  sum  of  money,  to  be  paid 
weekly  or  monthly,  to  any  member  disabled  from  at- 
tending to  his  ordinary  duties,  by  sickness  or  other  dis- 
ability. The  purpose  first  mentioned  has  no  relevancy 
to  the  present  case,  the  assured  being  alive  and  in 
court.  The  purpose  secondly  mentioned  in  the  statute 
is,  as  we  think,  clearly  limited  to  the  payment  to  mem- 
bers temporarily  disabled,  by  sickness  or  other  disa- 
bility, from  attending  to  their  ordinary  duties,  a  cer- 
tain sum  of  money,  weekly  or  monthly.  The  sum  of 
money  so  to  be  paid  is  to  come  from  the  fund  of  the 
association,  or  to  be  raised  by  assessment  on  the  mem- 
bers of  the  association,  or  on  the  members  of  the  class 
in  the  corporation  to  which  the  temporarily  disabled 
member  belongs,  and  the  sum  to  be  paid,  weekly  or 
monthly,  in  each  case,  is,  by  necessary  implication,  to 
be  determined  by  the  association.  The  fund  of  the  as- 
sociation belongs  to  all  its  members,  and  no  power  is 
granted,  either  to  pay  money  out  of  its  fund,  or  by 
assessment  on  the  members  of  the  association,  for  any 
purpose  except  the  purposes  specified  in  the  statute. 
All  other  purposes  are,  by  necessary  implication,  ex- 
cluded. A  power  to  pay  a  member  $1,000  when  he  shall 
attain  the  age  of  seventy  years  certainly  is  not  in- 
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eluded  in,  nor  can  it  be  inferred  from;  a  power  to  aid 
members  temporarily  disabled  from  attending  to  their 
ordinary  dnties,  by  payment,  weekly  or  monthly,  of  a 
sum  to  be  determined  by  the  association. 

In  Rockhold  v.  Canton  Masonic  Benefit  Association, 
129  HI.  440,  456,  the  conrt  say:  "The  powers  specifi- 
cally enumerated,  and  such  others  as  are  incidental  or 
necessary  to  carry  those  powers  into  effect,  but  none 
others,  may  be  exercised  by  the  corporation,"  citing 
numerous  cases.  In  that  case,  the  object  of  the  cor- 
poration was  stated,  in  the  certificate  filed  with  the 
Secretary  of  State,  in  pursuance  of  section  29  of  chap- 
ter 32  of  the  Revised  Statutes,  to  be  "to  give  financial 
aid  and  benefit  to  the  widows,  orphans  and  heirs  or 
devisees  of  deceased  members."  The  certificate  issued 
to  Rockhold  purported  to  bind  the  association  to  pay 
to  him,  upon  his  arriving  at  seventy  years  of  age,  or 
after  he  should  have  been  a  member  in  good  stand- 
ing for  twenty-five  years,  the  sum  of  one  dollar  for  each 
member  of  Division  A  of  the  association.  The  court 
held  that,  in  view  of  the  declared  objects,  of  the  asso- 
ciation, it  was  powerless  to  so  contract,  saying:  "In 
so  far,  therefore,  as  this  certificate  assumes  to,  bind 
the  society  to  the  payment  to  Charles  W.  Rockhold  of 
the  sum  named  upon  his  arriving  at  seventy  years  of 
age,  or  after  he  has  been  a  member  of  the  society,  in 
good  standing,  for  twenty-five  consecutive  years,  it  is 
beyond  the  power  conferred  by  the  charter  of  the  cor- 
poration. The  State  of  Ohio  ex  rel.  v.  Central  O.  M. 
B.  Association,  29  Ohio  St.  399;  The  People  ex  rel  v. 
Nelson,  46  N.  Y.  477 ;  Bacon  on  Benefit  Societies  and 
Life  Insurance,  sec.  46 ;  Niblack  on  Mutual  Benefit  So- 
cieties, sec.  3." 

In  Walker  v.  Giddings,  Comm'r,  etc.,  103  Mich.  344, 
the  Supreme  Court  of  Michigan  held  that  a  beneficiary 
association  incorporated  under  the  same  act  under 
which  the  defendant  was  incorporated,  had  no  power 
to  issue  certificates  of  membership  for  amounts  not  ex- 
ceeding $250  each,  payable  in  100  months,  or  upon  total 
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disability  or  death.  The  court  say:  "The  act  under 
which  the  association  was  incorporated  provides  only 
for  payment  in  case  of  death,  or  for  payments  in  case 
a  member  is  disabled  by  sickness  or  other  disability; 
while  the  constitution  of  this  association  not  only  pro- 
vides for  payment  in  case  of  death  and  disability,  but 
also  endowments  payable  at  the  end  of  100  months.  It 
is  too  well  settled  to  need  the  citation  of  authority  that 
corporations  can  exercise  only  such  powers  as  are  ex- 
pressly or  by  implication  granted  to  them."  lb.  346. 
The  court  adhered  to  this  decision  in  Calkins  v.  Bump, 
120  Mich.  335,  saying:  "We  are  also  of  the  opinion 
that  the  court  was  not  in  error  in  holding  that  the  en- 
dowment provisions  of  the  certificates  of  membership 
issued  by  the  corporation  were  void.  This  act  was 
before  this  court  in  Walker  v.  Commissioner  of  Insur- 
ance, 103  Mich.  344,  and  there  received  the  construction 
for  which  complainant  now  contends.  In  that  case, 
the  fraternal  society  was  called  the  'American  Moni- 
tor ',  and  its  constitution  provided  for  endowments 
payable  at  the  end  of  100  months.  It  was  held  that 
this  provision  was  in  excess  of  the  power  granted  by 
the  act,  and  that  it  could  not  do  any  business  except 
such  as  was  permitted  by  the  act.  The  same  construc- 
tion has  been  placed  upon  a  similar  statute  in  Illinois. 
Chicago,  etc.,  Indemnity  Assn.  v.  Hunt,  127  111.  257 
(2  L.  E.  A.  549) ;  Rockhold  v.  Benevolent  Society,  129 
111.  440." 

Counsel  for  the  plaintiff  does  not  venture  to  assert 
that  the  certificate  in  question,  in  so  far  as  it  contains 
an  agreement  to  pay  to  the  plaintiff  $1,000,  upon  his 
attaining  the  age  of  seventy  years,  is  within  the  power 
of  the  defendant.  On  the  contrary,  he  impliedly  ad- 
mits that  the  defendant  was  powerless  so  to  agree,  by 
contending  that  the  plaintiff  having  performed  his  part 
of  the  agreement,  by  paying  all  dues  and  assessments 
and  continuing  to  be  a  member  of  the  association  in 
good  standing,  the  defendant  is  estopped  to  plead  ultra 
vires.    Such  is  not  the  law  of  this  state.    The  defend- 
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ant  was  absolutely  powerless  to  agree  to  pay  to  the 
plaintiff  $1,000  when  he  should  become  seventy  years 
old,  and  the  agreement  so  to  do  was  void. 

In  National  Home  Building  Assn.  v.  Bank,  181  HI. 
35,  it  was  contended  that  the  association  was  estopped 
to  plead  ultra  vires  because  it  had  received  the  benefit 
of  the  contract;  but  the  court  held  otherwise,  on  the 
ground  that  there  was  an  utter  lack  of  power  in  the  as- 
sociation to  make  the  contract  (ib.  43-44),  and  the 
court  concludes  its  opinion  in  these  words:  "In  this 
case  the  transaction  was  beyond  the  corporate  powers 
and  ultra  vires  in  the  strict  and  legitimate  sense,  and 
against  public  policy.  It  could  not  be  ratified  or  be- 
come valid  by  acquiescence,  since  there  was  no  power 
to  make  it.  Flora  D.  Bishop,  who  dealt  with  the  cor- 
poration, was  chargeable  with  notice  of  its  powers  and 
their  limitations  and  its  inability  to  enter  into  the  con- 
tract. She  could  not  make  the  void  contract  valid  by 
acting  under  it.  No  action  can  be  maintained  upon  the 
unlawful  contract,  and  in  such  cases,  if  the  courts  can 
afford  any  remedy,  it  cannot  be  done  by  affirming  or 
enforcing  the  contract,  but  in  some  other  manner." 

Best  Brewing  Co.  v.  Klassen,  185  111.  37,  39,  and 
Steele  v.  Fraternal  Tribune,  215  id.  194,  are  to  the  same 
effect. 

In  Eockhold  v.  Canton  Masonic  Benev.  Society,  and 
in  Steele  v.  Fraternal  Tribune,  cited  supra,  the  plaint- 
iffs had  paid  all  dues  and  assessments,  but  this  did  not 
avail  them.  The  plaintiff  was  boilnd  to  know  and  must 
therefore  be  presumed  to  have  known  the  extent  of  the 
defendant's  powers,  and  that  it  was  without  power  to 
agree  to  pay  him  $1,000  when  he  would  become  seventy 
years  of  age.  National  Home  Bldg.  Assn.  v.  Bank,  181 
111.  p.  44;  Steele  v.  Fraternal  Tribune,  215  id.  194. 

Counsel  for  plaintiff  seems  to  assume  that  plaintiff 
has  derived  no  benefit  from  the  contract;  that  he  has 
paid  his  money  for  nothing.  Manifestly  this  is  not 
true.  His  certificate  binds  the  defendant  to  pay  to  his 
beneficiary  $2,000  at  plaintiff's  death,  if  plaintiff  shall 
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have  complied  "with  all  the  rules  and  regulations  of  the 
order ;"  and  if  during  his  life  he  becomes  unable,  by- 
reason  of  sickness  or  other  disability,  to  attend  to  his 
ordinary  duties,  he  may  apply  to  the  defendant  for  tem- 
porary aid. 

Counsel  for  plaintiff  seems  to  lay  some  stress  on  the 
fact  that  the  agreement  in  question  is  not  prohibited 
in  express  terms  by  the  statute.  It  is  not  necessary 
that  the  exercise  of  a  non-granted  power  by  a  corpo- 
ration shall  be  expressly  prohibited,  in  order  to  render 
it  unlawful.  Whatever  power  is  not  granted  is  with- 
held, and  the  exercise  of  a  power  not  granted  is  a  usur- 
pation and  unlawful,  and  for  such  unlawful  usurpation 
a  corporation  may  be  deprived  of  its  charter. 

The  judgment  will  be  affirmed. 

'Affirmed. 


Frank  B.  Gay  v.  City  of  Chicago  et  al. 
Gen.  No.  13,153. 

1.  Cbbtiobabi — when  laches  oars  right  of  review  oy.  A  delay  of 
a  year  In  applying  for  a  writ  of  certiorari  to  review  the  proceed- 
ings of  the  civil  service  commission  constitutes  such  laches  as  will 
bar  the  remedy. 

Certiorari  proceeding.  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  tnis 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  March 
18,  1907. 

A.  D.  Gash,  for  plaintiff  in  error. 

Michael  F.  Sullivan,  for  defendants  in  error; 
James  Hamilton  Lewis,  Corporation  Counsel,  of  coun- 
sel. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

This  is  error  to  reverse  a  judgment  of  the  Circuit 
Court,  quashing  a  writ  of  certiorari.    The  abstract  of 
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the  petition  for  the  writ,  from  which  we  would  expect 
to  ascertain  the  grounds  on  which  the  petitioner  sued 
it  out,  occupies  less  than  six  lines  of  the  abstract  and 
is  wholly  insufficient,  so  that  we  have  been  compelled 
to  read  the  petition  in  the  record.  The  petition  was 
filed  June  10,  1904,  and  avers,  in  substance,  that  peti- 
tioner has  been  a  police  patrolman  of  the  city  for 
thirteen  years  at  a  salary  of  $1,100 ;  that,  May  6,  1903r 
the  superintendent  of  police  of  said  city  charged  peti- 
tioner with  violation  of  ' 'pretended' 9  rule  69  of  the 
rules  and  regulations  of  the  department  of  police, 
i 'Neglect  to  pay,  within  a  reasonable  time,  a  just  in- 
debtedness," and,  June  10,  1903,  the  police  trial  board 
found  petitioner  guilty  as  charged,  and  decided  that 
he  should  be  removed  from  the  service  of  the  city  and 
from  the  police  department,  by  said  superintendent, 
and  June  17,  1903,  the  civil  service  commission  ap- 
proved said  findings,  and  found  petitioner  guilty,  and 
that  he  should  be  removed  as  aforesaid,  and,  on  the 
same  day,  he  was  notified  by  said  superintendent  that 
he  had  been  permanently  removed,  and,  since  July  17, 
1903,  he  has  received  no  salary.  The  proceedings  of 
said  trial  board  and  of  said  civil  service  commissioners 
were  without  jurisdiction. 

June  17,  1903,  petitioner  retained  and  consulted 
William  McRath,  an  attorney  of  the  Chicago  Bar,  and 
informed  him  of  said  proceedings,  which  he  examined 
carefully,  and  advised  petitioner  that  he  had  no  re- 
medy for  his  said  discharge,  and  up  to  the  date  of 
filing  this  petition,  petitioner  believed  said  rule  69 
was  a  rule  of  the  civil  service  commission;  but,  at 
the  date  of  filing  this  petition  he  learned  for  the  first 
time  that  it  is  not,  but  was  made  by  a  superintendent 
of  police,  more  than  five  years  before  the  civil  service 
act  went  into  effect,  and  that  said  superintendent  had 
no  authority  to  make  said  rule.  The  petition  con- 
cludes with  a  prayer  for  the  writ  of  certiorari  to  the 
civil  service  commissioners,  and  their  secretary,  com- 
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manding  them  to  certify  and  bring  up  their  record,  etc., 
and  that  their  finding,  etc.,  be  reversed  and  set  aside. 

The  writ  issued  as  prayed,  and  the  commissioners 
made  return  showing  proceedings  as  alleged  in  the 
-petition.  The  court,  on  motion  of  the  attorney  for  the 
respondents,  quashed  the  writ,  and  rendered  judgment 
for  the  respondents  for  their  costs. 

In  City  of  Chicago  v.  Condell,  224  El.  595,  the 
grounds  stated  in  the  petition  for  the  issuance  of  the 
writ  were  substantially  the  same  as  in  the  present 
case.  Counsel  in  this  case  argue  that  the  civil  service 
commission  was  without  jurisdiction,  for  two  reasons, 
viz;  that  the  return  to  the  writ  fails  to  show  that  the 
petitioner  had  notice  of  the  time  and  place  for  the 
hearing  of  the  charges  against  him,  as  required  by 
section  12  of  the  civil  service  act,  and  the  charge,  viz : 
"neglect  to  pay,  within  a  reasonable  time,  a  just  in- 
debtedness," is  not  such  a  charge  as  the  civil  service 
commission  has  jurisdiction  of.  Mr.  Gash,  counsel  for 
petitioner  in  this  case,  urged  the  same  objections  in 
his  argument  in  this  court  in  City  of  Chicago  v.  Con- 
dell, 124  App.  64,  to  which  he  refers  us,  as  he  urges 
in  this  case.  On  the  appeal  of  that  case  to  the  Su- 
preme Court,  the  court  held  that  a  delay  of  the  peti- 
tioner to  file  his  petition,  from  December  2,  1902,  when 
he  was  discharged  from  the  police  force,  until  May 
22,  1904,  was  such  laches  as  barred  relief.  City  of 
Chicago  v.  Condell,  224  HI.  595.  In  that  case  the  court 
say:  "It  is  true  that  mere  lapse  of  time  alone,  short 
of  the  limitation  for  the  prosecution  of  a  writ  of  error, 
will  not  bar  the  issuing  of  a  common  law  writ  of 
certiorari;  but  where  a  detriment  or  inconvenience  to 
the  public  will  result,  a  party  is  required  to  act 
speedily  in  making  his  application,  and  any  unreason- 
able delay  will  warrant  the  refusal  of  the  writ.  (Trus- 
tees of  Schools  v.  School  Directors,  88  111.  100;  Hyslop 
v.  Finch,  99  id.  171;  4  Ency.  of  PI.  &  Pr.,  133.)  To 
restore  appellee  to  his  position  would  confer  upon 
him  the  right  to  require  the  payment  of  his  salary  to 
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the  date  of  his  restoration.  Where  such  consequences 
must  result  to  the  public,  a  delay,  for  the  length  of 
time  that  elapsed  between  appellee's  discharge  and 
the  date  of  filing  his  petition,  is  unreasonable,  and  the 
writ  should  have  been  denied.' ' 
In  the  present  case,  the  delay  was  from  June  17, 

1903,  when  petitioner  was  discharged,  till  June  10, 

1904,  the  date  of  filing  his  petition  or  a  year  less  seven 
days.  We  think  this  an  unreasonable  delay,  which 
warranted  the  Circuit  Court  in  quashing  the  writ.  In 
addition  to  the  above  quoted  remarks  of  the  Supreme 
Court,  in  City  of  Chicago  v.  Condell,  in  reference  to 
the  public  detriment  or  inconvenience  which  would 
result  from  restoring  the  petitioner  to  his  former 
place,  after  so  long  delay,  it  may  be  said,  that,  in  all 
probability,  the  place  left  vacant  by  his  removal  has 
been  filled  by  another,  to  whom  the  salary  pertaining 
to  the  place  has  been  paid. 

The  petitioner's  excuse  for  his  delay  is  the  same  as 
was  urged  in  the  Condell  case,  and  the  court,  in  that 
case,  shows  that  it  is  wholly  insufficient,  and  say, 
among  other  things:  "Appellant  was  in  no  way 
responsible  for  the  delay,  and  certainly  the  penalties 
of  such  delay  should  not  be  visited  upon  it." 

The  judgment  will  be  affirmed. 

'Affirmed. 


George  F.  Golden  v.  Paul  Menker. 
Gen.  No.  13.160. 

1.  Forcible  entry  and  detainee — right  of  plaintiff  to  sue  for 
whole,  notwithstanding  defendant  occupies  but  part  of  prem- 
ises. The  plaintiff  in  forcible  entry  and  detainer  may  claim  the 
entire  premises  in  question,  and,  if  it  appears  that  the  defendant  is 
in  but  part  possession  of  such  premises,  it  is  proper  for  a  judg- 
ment to  go  for  the  part  so  occupied  by  the  defendant. 

2.  Forcible  entry  and  detainer — what  does  not  preclude  right 
to  recovery  in.    The  fact  that  the  plaintiff  in  forcible  entry  and 
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detainer  may  have  conveyed  all  his  interest  in  the  premises  in 
question  after  suit  brought  does  not  preclude  his  right  to  recovery. 
3.  Tenancy  from  month  to  month — notice  essential  to  termin- 
ate. Thirty  days'  notice  1b  required  to  terminate  a  monthly  ten- 
ancy. 

Forcible  entry  and  detainer.  Appeal  from  the  County  Court  of 
Cook  county;  the  Hon.  Mazzini  Slubber,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Reversed  and  remanded. 
Opinion  filed  March  IS,  1907. 

Newton  Wyeth  and  Richabd  J.  Cooney,  for  appel- 
lant. 

Winston,  Payne  &  Strawn,  for  appellee;  Frank  N. 
Btjbns,  of  counsel. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  forcible  de- 
tainer rendered  in  favor  of  appellee  and  against  appel- 
lant. The  premises  claimed  by  appellee  are  described 
in  the  complaint  as  number  834  Root  street,  in  the 
city  of  Chicago,  Cook  county,  Illinois,  and  it  is  averred 
in  the  complaint  that  George  F.  Golden,  the  appel- 
lant, unlawfully  holds  possession  of  said  premises. 
It  appears  from  the  evidence  that  May  27,  1905,  the 
Chicago  Consolidated  Brewing  &  Malting  Co.  demised 
the  premises,  by  written  lease  of  that  date,  to  Morris 
Hayes,  for  a  term  commencing  July  1,  1905,  and  end- 
ing April  30,  1906,  for  a  rental  of  $60  per  month,  pay- 
able monthly  on  the  first  day  of  each  month  during 
the  term. 

William  Clemens,  called  by  the  plaintiff,  Menker, 
testified  that  he  represented  the  Seipp  Brewing  Co., 
and  that  he  was  present  when  the  lease  to  Hayes  was 
drafted.  The  following  occurred  in  his  examination 
in  chief: 

"Q.  After  you  got  the  lease,  what,  if  anything,  did 
you  do  towards  letting  the  premises,  or  subletting 
them! 
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A.  The  premises  were  sublet  to  a  man  by  the  name 
of  Paul  Menker. 

Q.    Written  or  verbal  lease! 

A.    Verbal  lease. 

Q.    State  what  was  said  or  done  at  that  time. 

A.  It  was  stated  he  should  take  number  834  Boot 
street,  the  frame  building,  the  southeast  corner,  which 
includes  the  premises  down  stairs  and  upstairs,  with 
the  rental  of  sixty  dollars  a  month  from  the  first  of 
June. 

Q.  What  did  he  say  about  taking  the  premises,  if 
anything! 

A.  He  said  he  wanted  the  premises,  wanted  the 
whole  premises.' ' 

The  witness  further  testified  that  Menker  went  into 
possession  June  10,  1905,  and  that  appellant  Golden 
was  in  the  premises  at  that  time,  but  how  long  he  had 
been  there,  he  did  not  know. 

It  will  be  observed  that  this  arrangement  with  the 
Seipp  Brewing  Co.  was,  as  testified  to  by  the  witness, 
while  the  lease  from  the  Chicago  Consolidated  Brew- 
ing &  Malting  Co.  to  Hayes,  of  date  May  27, 1905,  was 
in  force,  and  there  is  positively  nothing  in  the  testi- 
mony of  the  witness  to  show  that  the  Seipp  Brewing 
Co.  owned  or  had  any  lease  of  the  premises.  There 
is  no  evidence  in  the  case  that  the  Seipp  Brewing  Co. 
had  any  lease  of  the  premises  at  any  time,  except  in 
the  evidence  of  appellant  Golden,  who  was  questioned 
and  answered  as  follows : 

"Q.  Do  you  know  who  the  owner  of  the  property  is, 
Mr.  Golden^ 

A.    Yes,  sir,  I  do. 

Q.    Who! 

A.    Michael  Hayes. 

Q.  Do  you  know  whether  or  not  the  Seipp  Brewing 
Co. — did  you  understand  from  the  agent  of  the  Seipp 
Brewing  Co.  whether  they  had  a  lease  on  these  prem- 
ises from  Mr.  Hayes! 

A.    I  understand  they  have." 

It  appears  from  the  evidence  that  appellee  vacated 
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the  premises  about  November,  1905,  and  that  one  Her- 
man Pillish  then  took  possession,  and  was  in  posses- 
sion at  the  time  of  the  trial,  and  the  evidence  tends  to 
prove  that  appellee  sold  his  interest  in  the  premises  to 
Pillish,  and  that  Pillish  went  into  possession  as  tenant 
of  the  Seipp  Brewing  Co. 

Appellant  Golden  testified  that  he  had  been  a  tenant 
from  month  to  month  since  the  first  part  of  October, 
1902,  and  that  he  paid  his  rent  every  month.  This  evi- 
dence is  uncontradicted.  The  court,  at  the  conclusion 
of  the  evidence,  gave  to  the  jury,  on  motion  of  appel- 
lee's attorneys,  a  peremptory  instruction  to  find  for 
the  plaintiff,  which  the  jury  did,  and  the  court,  after 
overruling  a  motion  for  a  new  trial,  rendered  judg- 
ment on  the  verdict. 
Appellant's  counsel  argue  the  following  objections: 
1.  The  court  erred  in  overruling  appellant's  motion 
to  quash  the  complaint,  the  notice  to  appellant  to 
vacate  the  premises  in  question,  and  the  summons. 
The  reason  assigned  for  this  motion  is,  that  the  ap- 
pellant occupied  only  two  rooms  at  the  premises 
known  as  number  834  Root  street,  and  the  complaint 
is  for  the  entire  premises,  and  that  the  service  of  the 
notice  was  defective,  etc.  In  support  of  this  objec- 
tion counsel  refer  to  the  following  sections  of  the  forci- 
ble detainer  act: 

"Sec.  13.  If  it  shall  appear  on  the  trial  that  the 
plaintiff  is  entitled  to  possession  of  the  whole  of  the 
premises  claimed,  he  shall  have  judgment  and  execu- 
tion for  the  possession  thereof  and  for  his  costs. 

Sec.  14.  If  it  shall  appear  that  the  plaintiff  is  en- 
titled to  the  possession  of  only  a  part  of  the  premises 
claimed,  the  judgment  and  execution  shall  be  for  that 
part  only  and  for  costs,  and  for  the  residue  the  de- 
fendant shall  be  found  not  guilty." 

Manifestly,  if  the  plaintiff  claims  the  whole  of  the 
premises  in  question,  these  sections  do  not  prohibit 
him  from  suing  for  the  whole,  notwithstanding  the  de- 
fendant may  be  in  possession  of  only  a  part  of  the 
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premises,  and  it  has  been  so  held.  Hardin  v.  County 
of  Sangamon,  71  111.  App.  103,  118;  Bussen  v.  Dick- 
son, 97  ib.  310,  313.  The  service  of  the  notice  was  suf- 
ficiently proved.  The  motion  appears  to  have  been 
made  after  the  jury  was  empaneled,  and,  therefore, 
too  late;  besides  there  was,  no  apparent  ground  for 
sustaining  the  motion,  even  if  valid,  no  evidence  hav- 
ing been  heard. 

2.  Certain  questions  were  asked  the  witness  Clem- 
ens by  appellant's  attorney,  on  cross-examination, 
for  the  purpose,  as  is  indicated  by  the  argument  of 
appellant's  counsel,  of  proving  that  appellee,  at  the 
time  of  the  trial,  was  not  entitled  to  possession  of  the 
premises.  Objections  to  these  questions  were  prop- 
erly sustained.  The  material  question  was,  whether 
appellee  was  entitled  to  possession  when  he  brought 
suit,  and  notwithstanding  he  may  have  conveyed  all 
his  interest  to  a  third  person  after  suit  brought,  the 
suit  might  properly  proceed  to  judgment  in  his  name 
for  the  benefit  of  his  grantee.  Bell  v.  Bruhn,  30  111. 
App.  300;  Daggitt  v.  Mensch,  41  ib.  403. 

3.  It  is  objected  that  the  court  erred  in  peremp- 
torily instructing  the  jury  to  find  for  the  appellee. 
We  think  this  objection  well  taken. 

Appellant  testified  that  he  was  a  tenant  in  the  build- 
ing from  month  to  month  since  the  first  part  of  Octo- 
ber, 1902,  and  paid  his  rent  every  month.  The  evi- 
dence shows  that  he  was  in  possession  of  two  front 
rooms,  upstairs  in  the  building.  This  evidence  is  un- 
contradicted. It  was  incumbent  on  appellee  to  prove 
by  the  greater  weight  of  the  evidence  that  appellant 
was,  as  against  him,  unlawfully  in  possession.  There 
is  no  presumption  that  he  was  unlawfully  in  posses- 
sion. The  presumption  is  that  he  was  lawfully  in  pos- 
session, in  the  absence  of  evidence  to  the  contrary. 
Assuming  it  to  be  true,  which  the  evidence  very 
vaguely  tends  to  prove,  that  the  Seipp  Brewing  Co. 
had  a  lease  from  Hayes  and  sublet  to  the  appellee, 
non  constat,  that   appellant   had   not   a   prior   lease 
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from  Hayes,  or  his  grantor,  of  the  rooms  which  he 
occupied.  However  this  may  be,  appellee  failed  to 
prove  that  appellant's  possession  was  unlawful,  and  if 
he  w&s  a  tenant  from  month  to  month,  as  his  uncontra- 
dicted evidence  shows,  the  five  days'  notice  given  him 
to  quit  was  ineffective  to  terminate  his  -tenancy.  A 
thirty  days'  notice  is  required  to  terminate  a  monthly 
tenancy,  and  in  case  of  a  five  days'  notice,  for  default 
in  payment  of  rent,  a  prior  demand  for  the  rent  is 
necessary,  and  there  is  no  evidence  of  such  demand. 
Eev.  Stats.,  chap.  80,  sees.  6  and  8. 

It  is  significant  that  the  five  days'  notice  treats  him 
as  a  tenant.  The  notice,  omitting  the  address  and  sig- 
nature, reads  thus: 

"You  are  hereby  notified  that  your  tenancy  of  the 
following  premises,  to  wit,  834  Root  street,  city  of  Chi- 
cago, County  of  Cook,  State  of  Illinois,  situate  in  the 
city  of  Chicago,  in  the  County  of  Cook  and  State  of  Illi- 
nois, will  terminate  on  the  29th  day  of  June,  A.  D.  1905, 
and  you  are  now  hereby  required  to  surrender  pos- 
session of  said  premises  to  me  on  that  day.  Dated  at 
Chicago,  Illinois,  this  24th  day  of  June,  A.  D.  1905." 

If  this  case  is  to  be  tried  again,  it  is  to  be  hoped 
that  some  regard  will  be  had  to  the  rule  requiring  the 
best  evidence  within  the  power  of  the  parties  to  pro- 
duce, and  that  the  evidence  will  not  be  of  such  vague, 
uncertain  and  indeterminate  character  as  that  in  the 
record  before  us. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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William  A.  Chatterton  y.  William  W.  Chatterton  et  al. 

Gon.  No.  18,118. 

1.  Divorce — effect  of  death  of  complainant  upon  right  to  review 
decree  of.  A  writ  of  error  to  review  a  divorce  proceeding  may  be 
prosecuted  after  the  death  of  the  complainant  in  the  bill  who  se- 
cured the  decree. 

2.  Divorce — what  desertion  essential  as  ground  for.  The  deser- 
tion essential  to  the  granting  of  a  decree  of  divorce  is  a  desertion 
which  is  wilful  and  without  reasonable  cause;  a  mere  absence  un- 
accompanied with  a  design  or  intent  not  to  return  is  insufficient. 

3.  Appearance — function  of,  where  entered  in  lieu  of  service 
of  summons.  The  entry  of  appearance  performs  no  other  func- 
tion than  would  service  of  process. 

4.  Default — when  prematurely  entered.  A  default  should  not 
be  entered  against  a  defendant  who  has  filed  his  appearance  in  lieu 
of  service  -except  at  a  term  commencing  at  least  ten  days  after 
the  entry  of  such  appearance. 

5.  Default — how  judgment  predicated  upon  premature,  reviewed. 
Where  a  default  is  prematurely  entered  and  a  judgment  rests  upon 
such  default  after  the  lapse  of  the  term  at  which  the  judgment 
is  rendered,  a  writ  of  error  is  the  only  method  by  which  a  review 
of  the  judgment  may  be  obtained. 

6.  Certificate  of  evidence: — when  presumed  to  contain  all  the 
evidence  heard.  Where  the  decree  entered  recites  that  the  certifi- 
cate of  the  evidence  heard  has  been  filed,  it  will  be  presumed,  in 
the  absence  of  any  finding  in  the  decree  that  other  evidence  was 
heard,  that  the  certificate  in  question  contained  all  the  evidence 
actually  heard. 

Divorce  proceeding.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Reversed.  Opinion  filed  March 
18,  1907. 

Thomas  M.  Headen,  for  plaintiff  in  error;  Geobgb 
I.  Haight,  of  counsel. 

Wheelock,  Shattuok  &  Newey,  for  defendants  in 
error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
This  is  a  writ  of  error  sued  out  to  review  a  decree 
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of  divorce  obtained  by  the  wife  of  plaintiff  in  error 
against  him  by  default,  on  the  alleged  ground  of  deser- 
tion. The  wife  has  since  died,  and  the  defendants  in 
error  are  the  heirs  at  law  of  the  wife  and  the  bene- 
ficiaries under  her  will,  the  executor  thereof  and  a  pur- 
chaser of  real  estate  from  the  wife  subsequent  to  the 
decree. 

A  motion  to  dismiss  made  by  defendants  in  error 
was  reserved  to  the  hearing,  and  is  denied. 

The  record  shorn  of  the  motion  to  dismiss  presents 
three  points  for  our  consideration  and  determination : 

First.  Whether  in  a  divorce  proceeding  a  writ  of 
error  can  be  prosecuted  subsequent  to  the  death  of 
the  complainant  in  the  bill  securing  the  decree. 

Second.  Was  the  entry  of  plaintiff  in  error's  de- 
fault premature?  and 

Third.    Does  the  evidence  support  the  decreet 

The  first  proposition  seems  to  have  been  settled  in 
this  state  in  favor  of  the  right  to  maintain  a  writ  of 
error  to  review  a  decree  of  divorce  after  the  death  of 
the  party  in  whose  favor  the  decree  was  rendered,  and 
that  on  review  such  decree  can  be  reversed  if  erroneous 
with  like  effect  as  it  could  were  the  deceased  party  still 
in  life.  This  question  was  so  settled  in  Wren  v.  Moss, 
2  Gilm.  72,  followed  in  Danforth  v.  Danforth,  111  HI. 
236,  and  not  since  overruled  or  attempted  to  be  dis- 
tinguished in  any  later  case.  It  must  therefore  be  re- 
garded as  the  settled  law  of  this  forum  on  that  subject. 

In  Danforth  v.  Danforth,  supra,  the  court  say: 
"This  court  has  decided  that  a  divorced  wife,  after 
the  death  of  her  husband,  may  prosecute  a  writ  of  error 
to  reverse  the  decree  of  divorce,"  and  then  quote  the 
following  from  Wren  v.  Moss,  supra:  "The  plaintiff 
in  error  complains  that  she  has  been  injured  by  an 
erroneous  decree.  If  so,  she  ought  to  find  a  remedy  by 
writ  of  error,  for  although  by  the  death  of  the  com- 
plainant the  parties  were  divorced  and  no  further  pro- 
ceedings could  he  had,  yet  the  mode  of  effecting  the 
same  object  by  a  decree  will,  if  erroneous,  unjustly  de- 
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prive  the  plaintiff  in  error  of  all  right  to  dower  or  in- 
terest in  the  personalty.  It  is  plain,  therefore,  that 
she  may  be  greatly  aggrieved  by  the  decree,  if  erro- 
neous. If  aggrieved  she  ought  to  find  a  remedy  by 
appeal  or  writ  of  error*."  The  writ  of  error  in  the 
Wren  case  was  prosecuted,  as  here,  by  bringing  before 
the  court  all  parties  whose  interests  might  be  affected 
by  a  reversal.  Wren.  v.  Moss,  1  Gilm.  560,  was  a  mo- 
tion for  a  writ  of  error  and  scire  facias.  A  decree 
for  divorce  had  been  granted  the  husband,  and  the 
question  of  alimony  reserved  to  the  succeeding  term 
of  court,  before  which  latter  time  the  husband  died 
and  the  suit  abated.  Thereupon  the  wife  applied  for  a 
writ  of  error  to  reverse  the  decree  of  divorce  and  a 
scire  facias  against  the  executor  of  Wren's  will,  and 
the  motion  was  allowed.  The  further  report  of  the 
case  in  2  Gilm.,  supra,  was  confined  to  a  motion  for  a 
rule  upon  the  defendants  to  join  in  error,  and  the 
motion  was  allowed.  No  further  proceedings  in  this 
case  are  discoverable  in  the  reports,  and  it  becomes 
largely  an  authority  of  decisive  character  by  the  adop- 
tion of  its  reasoning  and  the  legal  principle  announced 
in  Danforth  v.  Danforth,  supra,  so  that  until  some  de- 
cision of  the  Supreme  Court  overrules  the  legal  prin- 
ciple set  forth  in  the  Wren  and  Danforth  oases,  it  must 
be  regarded  as  controlling  and  decisive  of  the  right 
here  claimed. 

Second.  If  the  default  of  the  defendant  was  entered 
prematurely,  the  question  of  its  effect  upon  the  sub- 
sequent proceedings  in  the  cause  becomes  important. 

Martha  S.  Chatterton,  then  the  wife  of  plaintiff 
in  error,  on  January  30,  1904,  filed  her  bill  for  divorce 
in  the  Circuit  Court  against  plaintiff  in  error  on  the 
specified  statutory  ground  of  desertion.  A  summons  in 
chancery  thereupon  issued,  which  was  returned  by  the 
sheriff  February  15,  1904,  "Not  found.' '  Gn  the  next 
day  after  this  return,  viz.,  February  16,  1904,  plaintiff 
in  error  entered  his  appearance  by  his  solicitor,  Fran- 
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cis  W.  Walker.  This  was  a  plain  appearance  without 
any  condition  waiving  notice  or  consent  to  the  entry 
of  a  default.  On  March  9, 1904,  the  default  of  plaintiff 
in  error  was  entered  of  record,  and  on  March  24,  1904, 
a  decree  of  divorce  on  an  ex  parte  hearing  was  granted. 

The  bill  was  filed  and  summons  issued  returnable 
to  the  February  term  of  the  Circuit  Court.  The  appear- 
ance of  plaintiff  in  error  was  entered  at  that  term,  and 
his  default  was  also  entered  at  the  same  February  term. 
The  hearing  and  the  decree  were  had  and  entered  at  the 
next  March  term  ex  parte  and  without  any  notice  or 
further  appearance  of  plaintiff  in  error. 

The  entry  of  appearance  at  the  February  term  had 
the  same  and  no  other  or  greater  effect  than  service  of 
process  during  that  term  would  have  had.  It  simply 
was  a  substitute  for  service  of  the  summons,  and  stood 
in  its  place.  Under  the  statute  a  defendant  cannot  be 
compelled  to  plead  unless  served  with  process  ten  days 
before  the  first  day  of  the  term  at  which  the  summons 
is  returnable.  If  neither  service  of  process  is  had  nor 
appearance  entered  within  that  time,  the  cause  stands 
for  pleading  and  trial  at  the  next  succeeding  term,  so 
that  when  plaintiff  in  error  entered  his  appearance  at 
the  February  term,  under  the  statute  and  the  interpre- 
tation placed  thereon  by  the  courts,  he  could  not  be 
held  to  be  in  default  until  the  March  term. 

In  Flagg  v.  Walker,  109  111.  494,  it  is  held  that  a 
►  party  waived  no  right  of  entry  of  appearance  at  the 
term  to  which  the  suit  was  brought,  but  that  such  ap- 
pearance stood  in  the  place  of  service  of  process  as  at 
the  time  of  its  entry,  and  that  a  party  by  so  doing  was 
not  subject  to  a  compulsory  trial  at  that  term  of  court 
Sheridan  v.  Beardsley,  89  HI.  477. 

In  construing  those  sections  of  the  statute  relating 
to  appeals  from  justices  of  the  peace — which  in  rela- 
tion to  service  of  process  and  appearance  is  as  to 
time  the  same  as  in  original  causes — it  was  held  in 
Camp  v.  Hogan,  73  HI.  228,  that  jurisdiction  of  the 
person  and  power  to  proceed  with  the  trial  of  the  cause 
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could  only  be  acquired  by  either  service  or  entry  of  ap- 
pearance ten  days  before  the  first  day  of  the  term  at 
which  a  trial  is  demanded,  and  the  court  said*:  "This 
is  the  plain  and,  it  seems  to  us,  unmistakable  meaning 
of  the  statute,  and  we  are  at  a  loss  to  see  how  any  other 
construction  can  be  placed  on  these  sections.  The 
language  is  so  plain  that  it  will  not  bear  construction 
and  to  hold  otherwise  would  be  a  palpable  violation  of 
a  plain,  unambiguous  provision  of  the  statute.' 7 

These  observations  are  equally  as  cogent  here. 

Section  8,  chapter  110,  R.  S.  Starr  &  Curtis  ed.,  pro- 
vides that  in  the  case  of  a  summons  "not  served  ten 
days  before  the  return  day  thereof,  the  def endamt  shall 
be  entitled  to  a  continuance,  and  shall  not  be  compelled 
to  plead  before  the  next  succeeding  term." 

This  court  decided  in  Leopold  v.  Steel,  41  HI.  App. 
17,  in  a  case  where  one  of  the  parties  in  an  attach- 
ment not  being  served  with  process  entered  an  appear- 
ance, and  judgment  by  default  was  entered  against 
the  appearing  defendant  and  the  co-defendants  who 
were  served  with  process  in  apt  time  at  the  same  term 
the  appearance  was  entered,  that  the  default  as  to  the 
appearing  defendant  was  premature,  and  that  at  best 
the  appearance  was  only  equivalent  to  service  on  the 
,  day  of  its  entry,  and  as  the  defense  was  a  unit,  the 
judgment  was  reversed  as  to  all.  Camp  v.  Hogan,  73 
HI. '228;  Hoes  v.  Van  Alstyne,  16  111.  384;  Maher  v. 
Title  Guarantee  &  Trust  Co.,  95  111.  App.  365. 

Where  a  default  has  been  prematurely  entered  and  a 
judgment  rests  upon  such  default  after  lapse  of  the 
term  at  which  the  judgment  is  rendered,  a  writ  of  error 
is  the  only  method  by  which  a  reversal  of  the  judgment 
may  be  obtained.    Maple  v.  Havenhill,  37  111.  App.  311. 

Third.  The  decree  recites  that  "the  court  having 
heard  the  testimony  in  open  court  in  support  of  the 
said  bill  of  complaint,  a  certificate  of  which  evidence 
is  filed  herein,"  and  finding  the  certificate  of  the  testi- 
mony taken  in  the  record,  and  in  the  absence  of  any 
finding  in  the  decree  that  other  testimony  was  heard  by 
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the  chancellor  than  that  appearing  in  the  certificate  of 
evidence,  it  will  be  assumed  that  no  other  evidence  was 
tendered  or  heard  by  the  court  on  the  trial. 

The  ground  upon  which  the  divorce  was  sought  is 
desertion.  The  statute,  R.  S.,  chapter  40,  section  1,  on 
this  subject  is:  "Wilfully  deserted  or  absented  him- 
self or  herself  from  the  husband  or  wife  without  any 
reasonable  cause  f<*r  the  space  of  two  years/ '  Section 
8  of  this  same  statute  provides  that  the  cause  of  divorce 
shall  be  "fully  proven  by  reliable  witnesses.' '  The 
right  to  a  divorce  upon  the  grounds  here  charged  does 
not  rest  in  absence,  living  apart,  or  the  going  away 
from  the  marital  complainant  into  another  State,  but 
the  desertion  must  be  wilful,  without  reasonable  cause, 
and  continue  for  two  years.  We  have  searched  the  cer- 
tificate of  evidence  without  being  able  to  discover  the 
testimony  of  any  one  witness  supporting  the  material 
requirements  of  the  statute.  The  wife  did  not  testify 
that  the  desertion,  if  such  it  was,  was  wilful  or  without 
reasonable  cause,  or  that  her  husband's  absence  was 
with  design  or  intent  not  to  return.  That  there  was 
any  quarrel  or  disagreement  between  them  at  the  time 
of  his  departure,  the  record  does  not  state.  That  after 
parting  he  did  not  support  her,  is  the  evidence  of  the 
wife,  but  she  says  he  did  this  indifferently  while  they 
lived  together.  She  also  says  that  the  last  six  years  he 
drank  to  excess,  but  she  did  not  seek  a  divorce  on  the 
ground  of  drunkenness.  As  long  as  they  lived  together 
she  says  they  were  happy.  All  she  testifies  to  in  rela- 
tion to  desertion  is  that  she  "resided  with  the  defend- 
ant as  husband  and  wife  until  four  years  ago  last  May, 
and  since  that  time  we  have  not  lived  together."  (R.  p. 
15.)  Where  he  went  to  at  this  time,  if  away  from  Chi- 
cago, does  not  appear,  but  it  does  appear  from  her  testi- 
mony that  when  they  parted  she  went  to  Brooklyn  and 
there  lived  until  the  following  January.  For  aught  the 
record  shows  to  the  contrary,  she  may  have  left  her 
husband  against  his  will  and  without  his  consent.  She 
went  away  from  Chicago,  and  whether  her  husband  was 
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in  Chicago  when  she  returned,  to  live  with  her  father, 
does  not  appear,  for  the  next  time  she  discloses  the 
whereabouts  of  her  husband  she  says  he  was  in  Cali- 
fornia and  within  two  months  preceding  the  com- 
mencement of  her  divorce  suit,  she  says  she  had  a 
letter  of  condolence  from  him  upon  the  death  of  her 
father.  He  was  a  publisher,  she  testifies,  and  the  last 
time  she  heard  from  him  he  was  working  in  a  printing 
office  in  Los  Angeles,  California.  The  evidence  of  the 
other  witnesses  was  to  the  effect  only  that  the  parties 
had  not  lived  together  for  about  four  years  prior  to  the 
trial.  It  is  apparent  from  this  recitation  from  the  evi- 
dence that  the  cause  alleged  for  divorce  finds  no  sup- 
port in  the  proof  on  the  crucial  point,  viz.:  that  the 
husband  was  guilty  of  wilful  desertion  without  a 
reasonable  cause.  Can  such  a  decree  be  sustained  on 
review  T 

Curlett  v.  Curlett,  106  HI.  App.  81,  is  an  authority 
that  in  a  default  divorce  case  the  averments  of  the  bill 
must  strictly  comport  with  the  requirements  of  the  stat- 
ute, and  that  the  proof  must  support  the  material  aver- 
ments of  the  bill.  Failing  so  to  do,  the  decree  will  be 
reversed  on  writ  of  error. 

Suesemilch  v.  Suesemilch,  43  HI.  App.  573,  and 
Kline  v.  Kline,  104  HI.  App.  274,  construe  section  8  of 
the  Divorce  Statute  as  requiring  two  witnesses  to  the 
facts  constituting  the  grounds  of  divorce. 

In  Kennedy  v.  Kennedy,  87  111.  250,  it  was  held  that 
the  duty  of  the  wife  was  to  go  to  the  new  home  estab- 
lished by  her  husband,  and  for  aught  we  may  gather 
from  the  proof,  the  wife  disregarded  her  duty  in  not 
joining  her  husband  in  California. 

It  was  also  declared  in  the  Kennedy  case,  supra,  that 
the  intention  of  the  party  absenting  himself  has  a 
large,  if  not  a  controlling  influence  in  determining  whe- 
ther or  not  the  desertion  charged  is  wilful.  Unless  the 
proof  establishes  the  fact  of  desertion  with  intention 
not  to  return,  there  will  be  no  desertion  or  abandon- 
ment within  the  meaning  of  the  Divorce  Act.  No  such 
proof  is  found  in  this  record. 
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The  rights  of  plaintiff  in  error  as  the  surviving  hus- 
band of  his  wife,  Martha  S.  Chatterton,  on  the  reversal 
of  the  divorce  decree  are  not  before  us  for  adjudication. 
As  to  such  rights,  if  any,  we  express  no  opinion. 

As  Martha  S.  Chatterton  is  dead,  and  no  further 
steps  can  be  taken  in  the  cause  in  the  court  below  on 
the  authority  of  Danf  orth  v.  Danf orth,  supra,  and  Bar- 
ret v.  Gaston,  Breese  196,  there  will  be  no  need  to  re- 
mand the  cause. 

For  the  error  committed  in  defaulting  plaintiff  in  er- 
ror on  his  appearance  prematurely,  and  because  the 
proof  fails  to  sustain  the  material  averment  of  wilful 
desertion  charged  in  the  bill,  the  decree  of  the  Circuit 
Court  is  reversed. 

Reversed. 


John  B.  McLaughlin  t.  El  bridge  Hanecy. 

Gen.  No,  18,129. 

1.  Affidavit  of  merits — who  need  not  file.  The  requirement  that 
the  defendant  file  an  affidavit  of  merits  is  only  imposed  upon  a 
defendant  resident  of  the  county  in  which  the  suit  is  brought. 
The  fact  of  non-residency*  in  such  a  county  is  established  in  a 
case  where  attachment  was  obtained  because  of  the  non-residency 
of  the  defendant  in  the  state. 

Action  in  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Reversed  and  remanded. 
Opinion  filed  March  18,  1907. 

Winkler,  Baker  &  Holder,  for  appellant. 

John  F.  Gavin  and  Arthur  A.  O'Brien,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

On  the  20th  day  of  December,  1905,  appellee  com- 
menced a  suit  in  indebitatus  assumpsit  against  appel- 
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lant  in  the  Superior  Court"  laying  the  ad  damnum  at 
$2,500.  Thereupon  a  summons  in  due  form  issued  and 
was  served  by  the  sheriff  upon  appellant  personally  at 
Cook  county.  On  the  same  day  appellee  sued  out  a 
writ  of  attachment  in  aid  of  his  suit  in  assumpsit  upon 
the  ground  that  appellant  was  a  non-resident  of  the 
State  of  Illinois,  the  statutory  affidavit  stating  that 
appellant's  place  of  residence  was  Columbus,  Ohio.  The 
affidavit  for  attachment  was  sworn  to  on  December  19, 
1905,  one  day  before  the  suit  was  commenced  and  one 
day  before  the  assumpsit  writ  was  served.  The  papers 
in  the  assumpsit  suit  and  the  attachment  in  aid  thereof 
were  all  filed  the  same  day,  viz.,  December  20,  1905. 

Under  the  attachment  writ  there  was  seized  on 
the  day  it  was  issued,  6  Percheron  horses,  17  French 
Coach  horses,  and  8  Belgian  breeding  horses.  The 
horses  were  released  by  the  sheriff  from  the  levy  on 
appellant's  giving  a  forthcoming  bond.  Appellant  ap- 
peared to  the  assumpsit  action  and  filed  a  plea  of  non- 
assumpsit  with  what  purports  to  be  an  affidavit  of  mer- 
its. 

On  motion  of  appellee  appellant's  plea  was  stricken 
from  the  files,  because  the  affidavit  of  merits  was  ad- 
judged to  be  insufficient,  to  which  appellant  excepted, 
and  moved  for  leave  to  file  a  new  affidavit  of  merits, 
which  being  denied  he  preserved  an  exception.  Appel- 
lant was  defaulted  and  a  judgment  ex  parte  entered 
against  him  for  $1,500,  to  all  of  which  he  excepted, 
prayed,  perfected  and  prosecutes  this  appeal,  assigning 
errors  on  the  actions  of  the  court  excepted  to. 

Section  36,  chapter  110  R.  S.,  provides  that  a  plaintiff 
who  files  an  affidavit  with  his. declaration  stating  the 
nature  of  his  demand  and  the  amount  due  after  allow- 
ing all  just  credits,  deductions  and  set-offs,  if  any, 
shall  be  entitled  to  judgment  as  in  case  of  default,  un- 
less the  defendant,  if  he  is  a  resident  of  the  county  in 
which  the  suit  is  brought  shall  file  with  his  plea  an  affi- 
davit of  merits,  etc. 

It  is  unnecessary  to  pass  upon  the  sufficiency  or  not 
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of  appellant's  affidavit  of  merits.  The  whole  matter 
resolves  itself  into  the  one  question — was  appellant 
obliged  by  the  statute  to  file  any  affidavit  of  merits  with 
his  plea,  in  order  to  avoid  suffering  a  judgment  by  de- 
fault? We  unhesitatingly  answer  this  question  in  the 
negative. 

Suppose  we  do  presume  that  a  defendant  is  a  resident 
of  the  county  where  he  is  served  with  process ;  such 
presumption  is  in  this  case  amply  rebutted  by  the  sworn 
affidavit  of  appellee  for  an  attachment  in  aid  in  verity 
of  which  the  drastic  process'  of.  attachment  was 
granted,  and  valuable  horses  of  appellant  seized  to  se- 
cure appellee's  claim  pending  a  trial  upon  the  merits. 
It  would  be  an  anomalous  condition  indeed,  if  a  party 
could  be  held  to  be  a  non-resident  of  the  State  for  the 
purpose  of  attaching  his  property,  and  a  resident  of 
the  county  where  the  suit  was  brought  for  the  purpose 
of  enabling  the  attaching  party  to  take  a  judgment  by 
default,  unless  an  affidavit  of  merits  were  filed,  when 
such  duty  the  statute  made  incumbent  only  upon  a  resi- 
dent of  the  county. 

The  affidavit  for  an  attachment  made  by  appellee 
stated  appellant's  residence  as  being  at  Columbus, 
Ohio.  In  the  teeth  of  this  fact  there  was  no  room  for 
legal  presumptions.  Presumptions  are  only  indulged 
when  there  is  no  proof  in  the  record  affirmatively 
establishing  a  condition  to  the  contrary.  That  appel- 
lee had  sued  out  a  writ  of  attachment  in  aid  of  his  suit 
in  assumpsit  was  a  matter  of  record  in  the  suit,  binding 
on  the  parties,  and  of  which  the  court  was  bound  to 
take  notice. 

The  argument  and  citation  of  authority  on  the  part  of 
appellee  are  specious  and  proceed  upon  erroneous 
premises  and  an  evident  misconception  of  the  legal 
effect  of  the  facts  which  he  caused  to  be  placed  upon 
the  record — a  record  by  which  the  parties  and  the 
court  are  bound,  and  which  appellee  is  estopped  to  deny, 
and  against  which  no  presumptions  can  be  indulged. 
Secrist  v.  Petty,  109  111.  188. 


Chicago — First  District — A.  D.  1907.      41 

Miller  v.  Chicago  &  Oak  Park  Elevated  R.  R.  Co. 

If  this  judgment  were  sustained,  credence  and 
weight  would  be  given  to  quibble  and  false  reasoning, 
and  justice  and  right  entirely  disregarded.  Law  and 
justice  in  this  jurisdiction  rest  upon  no  such  delusive 
foundations.  The  judgment  of  the  Superior  Court  is 
wrong  and  is  reversed  and  the  cause  remanded  for  a 
new  trial,  in  accordance  with  the  views  here  expressed. 

Reversed  and  remanded. 


Frank  L.  Miller  v.  Chicago  &  Oak  Park  Elevated  Sail- 
road  Company. 

Gen.  No.  13, 144. 

1.  Safe  place  to  work — duty  of  master  to  furnish.  Where  a 
servant  by  virtue*  of  bis  employment  is  constantly  brought  into 
close  contact  with  a  dangerous  agency,  such  as  electricity,  it  is  the 
duty  of  his  master  to  so  confine  and  control  such  electricity  that  it 
will  not  escape  and  injure  a  servant  while  in  the  discharge  of 
bis  duties. 

2.  Declaration — when  sufficiently  alleges  duty  of  master.  It  is 
not  the  function  of  a  declaration  to  state  the  evidence  but  to 
state  the  act  or  omission  relied  upon  as  constituting  the  breach 
of  duty.  A  statement  that  the  plaintiff  was  a  conductor  on  a 
motor  car,  the  motive  power  of  which  was  electricity,  is  a  suffi- 
cient statement,  which  in  law  raises  a  duty  upon  the  master  to 
bo  control  the  electricity  in  the  operation  of  its  cars  that  it  will 
not  injure  the  servant  while  discharging  the  duties  of  his  em- 
ployment, in  the  exercise  of  due  care. 

Action  of  trespass  on  the  case  for  personal  injuries.  Error  to 
the  Superior  Court  of  Cook  county;  the  Hon.  Axel  Chytraus, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Reversed  and  remanded,  with  directions.  Opinion  filed  March  18, 
1907. 

John  T.  Murray,  for  plaintiff  in  error. 

Clarence  A.  Knight  and  "William  G.  Adams,  for 
defendant  in  error. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass  on  the  case  for  per- 
sonal injuries. 

The  trial  court  sustained  a  general  and  special  de- 
murrer to  the  amended  declaration,  and  plaintiff  elect- 
ing to  stand  by  his  amended  declaration,  the  suit  was 
dismissed,  and  this  appeal  is  prosecuted. 

The  relation  of  master  and  servant  existed  between 
the  parties,  plaintiff  being  a  conductor  on  the  elec- 
trically propelled  trains  of  defendant. 

The  amended  declaration  avers  that  the  trains  were 
operated  by  means  of  a  highly  dangerous  and  destruc- 
tive agency,  to  wit,  electricity;  that  the  engine  and 
motor  car  were  equipped  with  certain  machinery,  ap- 
pliances and  fixtures  for  the  transmission  and  con- 
ducting of  such  electricity  in  the  propelling,  opera- 
tion and  management  of  the  train.  *  It  is  further 
averred  that,  while  plaintiff  was  engrossed  in  the  work 
of  his  employment  as  a  conductor,  without  knowledge  of 
the  danger  surrounding  him,  and  while  acting  with 
due  care  and  caution  for  his  own  safety,  the  defendant 
carelessly,  wrongfully,  negligently  and  improperly 
failed  and  omitted  to  provide  and  maintain  adequate 
guards,  controllers,  means  or  appliances  for  controlling 
or  confining  the  electricity  in  use  in  such  manner  as 
to  prevent  its  escaping  from  the  machinery  and  from 
being  precipitated  against  and  coming  in  contact  with 
plaintiff,  and  that  by  means  of  such  failure  to  do  the 
things  specified  the  electricity  escaped  from  the  ma- 
chinery, came  in  contact  with  plaintiff,  striking  him 
with  great  force  and  power,  burning  him,  etc. 

Three  grounds  are  stated  in  the  special  demurrer, 
three  of  which  are  pertinent  to  this  review.  They  are 
as  .follows : 

"1.  It  is  not  alleged  in  said  amended  declaration 
in  what  respect  the  defendant  was  negligent  in  failing 
to  provide  and  maintain  reasonably  adequate  guards, 
controllers,  means  or  appliances  for  controlling  and 
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confining  the  electricity  by  which  the  train  mentioned 
in  said  declaration  was  operated. 

"2.  The  averment  of  the  negligence  of  the  defend- 
ant is  not  sufficiently  specific. 

"3.  It  is  not  alleged  in  said  amended  declaration 
that  the  defendant  had  any  notice  that  the  guards,  con- 
trollers, means  and  appliances  for  controlling  and  con- 
fining said  electricity  were  not  reasonably  adequate  to 
prevent  the  same  from  escaping  from  the  machinery, 
appliances  and  fixtures  in  the  motor  car  in  said 
amended  declaration  mentioned.' ' 

The  averments  of  this  amended  declaration  disclose 
that  the  servant  of  defendant  was  a  conductor  on  its 
motor  car,  which  was  operated  by  electricity.  Over 
this  agency,  or  the  mechanism  through  and  by  which 
it  was  controlled,  it  may  be  assumed  plaintiff  had  no 
duty  or  power.  Being  brought  into  close  contact  with 
this  dangerous  current  in  the  necessary  discharge  of 
his  duties,  a  safe  place  for  him  to  work,  so  far  as  this 
electrical  agency  is  concerned,  was  the  duty  of  the 
master  to  furnish,  and  such  safe  place  necessitated 
that  the  electricity  should  be  so  confined  and  controlled 
that  it  would  not  escape  and  injure  plaintiff  while  in 
the  discharge  of  his  duties,  in  the  exercise  of  ordinary 
care  for  his  own  safety,  the  proximity  of  the  known 
danger  considered.  That  duty,  we  think,  was  suffi- 
ciently and  in  apt  terms  averred  in  this  amended  decla- 
ration, falling,  as  it  seemingly  does,  within  the  sug- 
gestion of  the  character  of  what  is  a  sufficient  aver- 
ment in  Klawiter  v.  Jones,  219  111.  626,  where  the  court 
said:  "The  specific  act  or  omission  relied  upon  as 
constituting  the  breach  of  duty  must  be  stated  in  the 
declaration  in  order  that  a  cause  of  action  may  appear 
therefrom,  such  as  that  the  master  failed  to  use  reason- 
able care  to  furnish  a  reasonably  safe  place  in  which  to 
work,  or  to  furnish  reasonably  safe  machinery,  tools 
or  appliances.  In  Wells  v.  O'Hare,  209  111.  627,  it  is 
said:  'A  declaration  to  recover  for  negligence \ must 
allege  the  negligence  or  omission  relied  upon  to  give 
the  right  to  recover/  " 
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It  is  not  the  function  of  the  declaration  to  state  the 
evidence,  but  to  state  the  act  or  omission  relied  upon 
as  constituting  the  breach  of  duty.  C.  &  E.  I.  v.  Kem- 
nril,  221  111.  547. x  The  statement  that  plaintiff  was  a 
jeonductor  on  a  motor  car,  the  motive  power  of  which 
was  electricity,  was  a  sufficient  statement,  which  in  law 
raised  a  duty  upon  the  master  to  so  control  the  elec- 
tricity in  the  operation  of  its  cars  that  it  would  not 
injure  the  servant  while  discharging  the  duties  of  his 
employment,  in  the  exercise  of  due  care. 

While  agreeing  with  defendant  that  the  pleader 
need  not  allege  that  it  was  the  duty  of  defendant  to  do 
any  particular  thing,  yet  we  disagree  with  its  conten- 
tion that  the  duty  does  not  appear  from  the  allegation 
of  the  environing  condition  averred  in  the  declaration, 
which  we  regard  as  sufficient  in  legal  contemplation  to 
impose  such  duty. 

What  particular  means  should  have  been  adopted  to 
have  avoided  the  escape  of  the  electricity  which  in- 
jured plaintiff  need  not  be  stated.  The  master  might 
select  any  one  he  saw  fit,  whether  it  was  of  modern  de- 
sign or  not,  so  long  as  it  was  reasonably  safe  for  the 
purposes  to  which  it  was  put.  The  duty  to  provide  a 
safe  place  and  protection  from  dangers  which  can  be 
avoided  by  the  exercise  of  reasonable  diligence  and 
care,  is  one  the  law  imposes  upon  the  master.  A  fail- 
ure in  this  respect  is  negligence  attributable  to  the 
master. 

A  failure  on  the  part  of  defendant  to  use  some  de- 
vice sufficient,  in  the  exercise  of  due  diligence,  to  guard 
against  an  escape  of  electricity  powerful  enough  to  in- 
jure the  plaintiff,  tends,  unexplained  or  unexcused,  to 
impute  to  defendant  a  lack  of  ordinary  care,  from 
which  a  presumption  of  negligence  arises.  Com.  Elec. 
Co.  v.  Melville,  210  111.  70.  Plaintiff  was  not  required 
to  charge  knowledge  of  the  defective  condition  to  de- 
fendant, for  it  is  apparent  from  the  position  and  em- 
ployment of  plaintiff  disclosed  by  the  amended  declara- 
tion, that  the  condition  was  one  about  which  the  law 
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assumes  defendant  had  notice,  for  the  law  cast  the  duty 
upon  it  to  keep  its  machinery  in  such  a  condition  of 
safety  that  it  would  not  injure  its  servants  or  others, 
to  whom  negligence  from  their  conduct  is  not  imput- 
able. Crown  Coal  Co.  v.  Hiles,  43  111.  App.  310 ;  C.  &  A. 
v.  Maroney,  170  HI.  520. 

The  amended  declaration  is  not  obnoxious  to  a  gen- 
eral demurrer,  and  we  regard  it  as  invulnerable  against 
the  special  demurrer  interposed.  The  duty  of  the  mas- 
ter to  the  servant  to  furnish  a  safe  place  in  which  to 
work  is  sufficiently  inferable  from  the  averments  of 
the  amended  declaration,  as  also  a  breach  of  this  duty 
resulting  in  injury  to  its  servant. 

The  judgment  is  reversed  and  the  cause  remanded 
to  the  Superior  Court,  with  directions  to  overrule  the 
demurrer  to  the  amended  declaration,  with  a  rule  on 
the  defendant  to  plead  thereto. 

Reversed  and  remanded,  with  directions. 


James  A.  Lyon  v.  Susanne  Barney,  otherwise  known  as 
Susanne  Lyon. 

Gen.  No.  13,155. 

1.  Mabbiaoe — what  fraud  not  sufficient  to  annul.    Fraudulent  rep- ' 
resentations  of  the  fact  that  one  of  the  parties  to  the  marriage  had 
been  cured  of  epileptic  attacks,  to  which  she  had  to  the  knowl- 
edge of  the  other  party  been  previously  subject,  Is  not  ground  for 
annulment. 

2.  Mabbiaoe — when  not  induced  oy  false  representations.  Held, 
from  the  evidence,  that  the  marriage  In  question  was  not  induced 
by  false  representations  and  that  even  If  It  had  been  the  marriage 
contract  was  ratified. 

Bill  for  annulment  of  marriage.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Willabd  M.  McEwen,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  18,  1907. 

Clabk  &  Clabk,  for  appellant. 
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James  P.  Harrold,  for  appellee;  Theodore  E.  Tut- 
hill,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Appellant  filed  his  bill  of  complaint  in  the  Superior 
Court  for  the  annulment  of  his  contract  of  marriage 
with  appellee.  A  general  demurrer  was  interposed  by 
appellee  to  the  bill,  which  the  chancellor  sustained  and 
dismissed  the  bill  for  want  of  equity.  Appellant  brings 
the  record  to  this  court  for  review,  and  assigns  as  error 
the  action  of  the  chancellor  in  sustaining  the  demurrer 
and  in  dismissing  the  bill  for  want  of  equity. 

The  parties  were  married  at  the  home  of  appellee 
in  Richford,  Tioga  county,  New  York,  June  15,  1904, 
and  immediately  thereafter  proceeded  to  Chicago,  the 
home  of  appellant  where  they  resided  in  the  conjugal 
relation  until  April  9,  1905,  when  appellant  returned 
with  appellee  to  Richford  and  delivered  her  to  and 
left  her  with  her  parents  at  their  home  in  Richford,  on 
the  ground  and  claim  that  he  was  induced  to  enter  into 
the  marriage  contract  by  the  fraudulent  representa- 
tions of  appellee  as  to  the  condition  of  her  health. 

"VVe  gather  from  the  averments  of  the  bill  that  the 
parties  had  been  acquaintances  for  sixteen  years  prior 
to  the  marriage  ceremony,  and  that  for  fifteen  years 
of  that  time  appellant  knew  that  appellee  had  suffered 
from  the  distressing  affliction  of  epilepsy,  for  which,  as 
appellant  knew,  she  had  received  considerable  medical 
treatment  in  an  effort  to  be  cured.  That  on  Septem- 
ber 18,  1903,  the  parties  agreed  to  be  married  to  each 
other  on  June  15th  following.  That  on  the  day  of  the 
wedding,  June  15,  1904,  and  before  the  marriage  con- 
tract was  consummated  at  Richford,  appellee,  as  an 
inducement  to  appellant  to  enter  into  the  contract,  as 
appellant  charges,  fraudulently  and  falsely  repre- 
sented to  him  that  she  had  been  entirely  cured  of  epi- 
lepsy, and  had  not  had  an  epileptic  fit  for  eight  years 
prior  thereto.     That  appellant  in  consenting  to  said 
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marriage  relied  implicitly  upon  the  truthfulness  of 
such  representations.  'That  thereafter  they  lived  and 
cohabited  together  as  husband  and  wife  until  March 
28,  1905,  and  that,  on  April  7,  1905,  appellant  learned 
for  the  first  time  of  the  falsity  of  said  representa- 
tions— although  he  knew  that  she  had  been  an  epileptic 
and  subject  to  epileptic  fits  at  irregular  though  fre- 
quent intervals  for  ten  years  prior  to  said  marriage — 
and  that  since  the  date  of  such  knowledge  he  ceased  to 
live  and  cohabit  with  her  as  her  husband,  and  on  April 
9, 1 905,  returned  her  to  her  parents  at  Richford.  That 
about  six  weeks  after  their  arrival  in  Chicago  appellee 
had  suffered  an  attack  of  epilepsy,  and  since  that  time 
had  several  other  such  attacks.  That,  still  believing  in 
the  truth  of  her  representations,  he  furnished  her  with 
medical  treatment  in  the  expectation  of  effecting  a 
cure,  but  that,  on  March  30, 1905,  she  had  three  epilep- 
tic fits,  and  is  now  hopelessly  incurable.  That  when 
appellee  has  an  epileptic  fit  she  becomes  unconscious, 
has  convulsive  motions  of  the  muscles  of  her  body, 
requiring  great  force  to  control  her,  which  frightens 
appellant  and  fills  him  with  grief  and  compassion  for 
her  in  her  affliction;  that  the  paroxysms  occur  with- 
out warning,  and  are  preceded  by  "a  shrill,  blood- 
curdling scream,"  and. leave  appellee  in  a  condition  of 
physical  prostration  requiring  two  or  three  days  of 
rest  to  restore  her  to  her  normal  condition.  That  had 
appellant  known  of  the  facts  as  to  appellee's  true 
plight,  he  never  would  have  entered  into  the  marriage 
contract.  Appellant  then  avers  (E.,  p.  5) :  "That  the 
statutes  of  the  State  of  New  York  in  force  on  the  date 
of  the  said  contract,  and  at  the  time  of  said  pretended 
marriage,  and  at  the  present  time,  provide  that,  in  case 
the  consent  of  one  of  the  parties  to  a  marriage  was 
obtained  by  fratid,  such  marriage  may  be  annulled, 
and  an  action  for  that  purpose  may  be  maintained  at 
any  time  by  the  party  whose  consent  was  so  obtained, 
unless  the  parties  to  said  marriage  have  cohabited 
with  full  knowledge  of  such  fraud  upon  the  part  of  the 
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innocent  party  to  the  contract.  And  complainant  ex- 
pressly charges  that  his  consent  to  said  marriage  was 
obtained  by  the  fraud  of  said  Susanne  in  making  the 
representations  aforesaid,  and  in  concealing  from  him 
the  knowledge  of  her  epileptic  condition  as  hereinbe- 
fore alleged;  and  that,  by  reason  thereof,  said  mar- 
riage is  voidable.'9 

Appellant  urges  that  the  interpretation  to  be  placed 
upon  his  marriage  contract  depends  upon  the  lex  loci 
contractus  and  not  the  lex  forum,  and  directs  our  at- 
tention to  section  1743  of  the  Civil  Code  of  Procedure 
of  the  State-  of  New  York,  which  provides  inter  alia 
that  "such  marriage  may  be  annulled  and  an  action 
for  that  purpose  maintained  at  any  time  by  the  party 
whose  consent  was  obtained  by  fraud,  unless  the  parties 
to  said  marriage  have  cohabited  with  full  knowledge 
of  such  fraud  upon  the  part  of  the  innocent  party  to 
the  contract/ ' 

Under  the  averments  of  this  bill  it  is  immaterial,  as 
affecting  the  ultimate  judgment  to  be  rendered  in  this 
case,  whether  the  Civil  Code  of  Procedure  is  the  stand- 
ard by  which  the  binding  force  or  not  of  this  marriage 
contract  must  be  determined,  or  whether  the  New  York 
code  is  confined  in  its  operation  solely  to  the  remedy 
obtainable  thereunder  in  the  courts  of  that  State.  By 
whichever  standard  the  rights  of  appellant  may  be 
measured,  the  result  must  be  the  same. 

The  single  ground  upon  which,  by  the  New  York 
code,  a  right  to  a  severance  of  the  marriage  tie  may 
be  obtained,  with  its  accompanying  disability  of  remar- 
riage in  the  erring  party,  may  have  led  the  New  York 
courts  into  a  rather  free  interpretation  of  the  charac- 
ter of  the  fraud  contemplated  by  the  code  to  enable 
mismated  couples  to  annul  the  bonds,  when  their  bind- 
ing force  becomes  a  galling  yoke.  However,  no  well- 
considered  case  in  a  court  of  review  in  that  State  has 
gone  to  the  length  of  holding  that  the  bonds  of  matri- 
mony can  be  annulled  for  the  causes  alleged  to  consti- 
tute the  fraud  in  appellant's  bill. 
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All  of  the  cases  to  which  we  have  been  cited  by  appel- 
lant place  the  annulment  of  the  marriage  contract  for 
the  fraud  of  the  party  who  has  lured  to  the  marriage 
bed  his  or  her  conjugal  mate  when  suffering  from  so 
loathsome  and  infectious  a  disease  as,  or  akin  to, 
syphilis — a  situation  repugnant  to  the  finer  sensibili- 
ties of  the  innocent  victim,  rendering  the  sustaining 
and  continuance  of  the  marriage  relation  impossible, 
and,  if  continued,  a  menace  to  health.  Ryder  v.  Ryder, 
66  Vt.  158;  Myer  v.  Myer,  49  Howard  Pr.  311;  19  Am. 
&  Eng.  Ency.  of  Law  (2nd  ed.),  1186.  Or  such  fraud 
as  in  DiLorenzo  v.  DiLorenzo,  174  N.  Y.  467,  where  the 
woman  procured  the  man's  consent  to  the  marriage 
upon  the  representation  that  she  had  been  pregnant  by 
him  and  had  been  delivered  of  a  child  during  his  ab- 
sence, which  she  exhibited  to  him.  This  statement  was 
wholly  false,  and  made  for  the  purpose  of  inducing 
him  to  marry  her  on  the  pretense  of  thereby  legiti- 
mizing the  child.  It  was  a  scheme  and  strategy  con- 
cocted for  the  purpose  of  inducing  marriage.  It  was 
a  glaring  fraud,  affecting  the  essence  of  the  contract, 
and  but  for  which  DiLorenzo  would  not  have  consented 
to  a  marriage. 

The  fraudulent  representation  here  relied  upon,  that 
appellee  had  been  cured  of  her  epilepsy,  was  no  more 
than  the  expression  of  an  opinion.  The  parties  had 
known  each  other  for  sixteen  years,  and  appellant  had 
known  of  the  epileptic  affliction  from  which  appellee 
suffered  for  fifteen  years  before  the  marriage.  There 
is  no  claim  that  appellee  did  anything  to  prevent  ap- 
pellant from  fully  informing  himself  as  to  her  real 
physical  condition.  The  doctor  in  attendance  upon  her, 
it  may. be  assumed,  was  accessible;  the  village  neigh- 
bors had  not  lost  either  their  powers  or  disposition  to 
be  communicative,  upon  reasonable  provocation.  The 
parents  might  have  been  appealed  to  for  information, 
and  their  opinion  upon  the  subject  obtained,,  but  as  to 
any  such  inquiries  the  bill  is  silent.    The  contract  of 
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marriage  was  made  nine  months  prior  to  the  date  fixed 
for  its  celebration,  and  it  was  celebrated  on  the  date 
then  settled  upon.  No  averment  that  any  representa- 
tion was  made  by  appellee  as  to  her  being  cured  of  her 
epilepsy  as  an  inducement  for  making  the  promise  of 
marriage  appears  in  the  bill,  such  being  reserved,  ac- 
cording to  the  bill,  to  the  day  fixed  for  the  consumma- 
tion of  the  promise.  The  promise  was  without  condi- 
tion to  marry  at  a  fixed  date ;  it  rested  in  parol,  it  was 
to  be  performed  within  one  year;  it  was  an  enforce- 
able, binding  promise,  which  appellant  was  bound  to 
perform  without  further  action  on  the  part  of  appellee, 
except  to  be  ready,  willing  and  able  to  perform  her 
part  of  the  contract,  which  'assumedly  she  was,  the  bill 
failing  to  disclose  anything  to  the  contrary.  Failing 
to  perform  his  promise  of  September  18, 1903,  to  marry 
appellee  June  15,  1904,  he  could,  after  the  latter  date, 
have  been  compelled  to  respond  to  appellee  in  damages 
for  its  breach.  The  epilepsy  of  appellee,  of  which  ap- 
pellant, having  knowledge  at  the  time  of  the  making 
of  the  marriage  promise,  would  have  been  no  defense 
in  bar  of  such  action;  at  most  it  could  have  been 
urged  in  diminution  of  the  damages  to  be  awarded. 
Wendell  v.  Wendell,  30  App.  Div.  Sup.  Ct.  N.  Y. 
447,  is  strongly  in  point,  overriding  appellant's  con- 
tention. There  the  representation  was  that  the  woman 
had  undergone  a  serious  surgical  operation,  the  nature 
of  which  she  did  not  disclose,  nor  does  it  appear  that 
she  was  pressed  to  do  so.  It  developed  that  the  opera- 
tion she  underwent  deprived  her  of  her  ovaries  and 
consequently  disabled  her  from  bearing  children.  As 
the  procreating  of  the  human  species  is  regarded,  at 
least  theoretically,  as  the  primary  purpose  of  mar- 
riage, it  would  seem  that  Wendell's  expectation  of  add- 
ing to  his  lineage,  which  he  might  reasonably  have 
anticipated  to  flow  from  this  union,  was  rendered  im- 
possible. This  might  be  regarded  as  a  hardship  as  well 
as  a  poignant  disappointment,  yet  there  was  no  fraud. 
He  might  have  inquired  further  as  to  the  nature  of 


Chicago — First  District — A.  D.  1907.      51 

Lyon  v.   Barney. 

the  operation  and  discovered  the  fact.  What  may  have 
been  maiden  modesty  the  court  refused  to  adjudge  as 
intentional  fraud,  sufficient  to  warrant  an  annulment 
of  the  marriage. 

It  already  appears  that  the  conjugal  relation  con- 
tinued uninterrupted  between  these  parties  for  a  period 
of  nine  months ;  that  for  more  than  seven  months  after 
the  recurrence  of  the  epileptic  symptoms  appellant 
continued  the  relationship  without  complaint,  or  any  at- 
tempt to  avoid  its  legal  consequences.  After  a  full 
knowledge  of  her  physical  condition  and  her  relapse 
into  epilepsy  he  saw  fit,  by  his  actions,  to  further  ratify 
the  contract.  The  doctrine  of  estoppel,  as  applied  to 
these  facts,  is  a  sufficient  barrier  to  his  now  seeking  a 
rescission  of  that  contract. 

No  charge  is  made  that  appellee  was  not  able  to  or 
did  not  perform  the  obligations  and  function  of  mat- 
rimony, and  from  the  fact  of  cohabitation  continuing 
over  so  long  a  space  of  time,  such  function,  in  the  ab- 
sence of  averment  to  the  contrary,  will  be  presumed 
to  have  been  performed. 

The  trend,  of  all  the  well-considered  authorities 
seems  to  be  that,  when  the  party  to  the  marriage  con- 
tract complained  against  is  able  to  fulfill  the  obliga- 
tions imposed  by  marriage,  and  perform  the  function 
of  sexual  copulation  without,  in  so  doing,  involving  or 
imperiling  the  health  of  the  conjugal  partner,  the  full 
measure  of  responsibility  under  the  contract  is  ful- 
filled. As  said  in  Fisk  v.  Fisk,  6  App.  Div.  N.  Y.  432 : 
"If  when  the  relation  is  entered  into  the  party  is  com- 
petent to  make  that  contract,  is  mentally  competent  to 
do  the  duties  which  the  contract  involves,  and  physi- 
cally able  to  meet  its  obligations,  nothing  more  can  be 
required,  and  however  the  other  party  may  be  disap- 
pointed as  to  physical  or  mental  characteristics  which 
he  or  she  expected  would  exist,  such  disappointment 
is  no  ground  for  setting  aside  the  contract  which  the 
public  good  requires  should  "be  rendered  indissoluble 
except  for  the  gravest  reasons.' ' 
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Glenn  v.  Glenn,  70  App.  Div.  N.  Y.  576,  was  a  case 
where  the  wife  sought  to  annul  the  marriage  contract 
because  the  husband  had  falsely  and  fraudulently  con- 
cealed the  fact  that  he  had  sustained  for  years  an  illicit 
relationship  with  another  woman,  by  whom  he  had 
raised  a  brood  of  bastard  children,  but  the  court  re- 
fused to  interfere,  and  said:  "What  amounts  to  such  a 
fraud  as  would  authorize  a  judicial  decree  annulling  a 
marriage  was  not  and  cannot  be  defined  in  general 
terms,  but  it  has  been  regarded  as  a  fraud  relating  to 
the  essentials  of  a  contract  of  marriage,  namely,  that 
the  parties  are  competent  to  contract  and  to  fulfill  the 
obligations  of  that  contract.' ' 

In  Foss  v.  Foss,  12  Allen,  26,  the  court  say:  "It 
may  be  sufficient  to  say  that  "the  rule  is  well  settled 
that  no  fraud  will  avoid  a  marriage  which  does  not  go 
to  the  very  essence  of  the  contract,  and  which  is  not 
in  its  nature  such  a  thing  as  either  would  prevent  the 
party  from  entering  into  the  marriage  relation,  or, 
having  entered  into  it,  would  preclude  the  performance 
of  the  duties  which  the  law  and  custom  impose  upon 
the  husband  or  wife  as  a  party  to  that  contract.  1 
Bishop  on  Marriage  and  Divorce,  sections  183  and  184 ; 
Schouler  on  Domestic  Relations,  section  27;  Reynolds 
v.  Reynolds,  3  Allen,  605.  Within  that  rule  it  has  been 
held  that  fraudulent  representations  of  one  party  as 
to  his  birth,  social  position,  fortune,  good  health  and 
temperament  do  not  vitiate  the  contract.' ' 

The  representations  alleged  to  constitute  the  fraud 
in  this  case  were  mere  opinions  of  a  cure,  inspired,  it 
may  be,  by  a  longing  hope  for  relief  from  the  awful 
malady  with  which  she  was  afflicted,  based  upon  an 
absence  for  some  time  of  its  distressing  manifestations. 
The  existence  of  the  disease  was  known  to  appellant 
to  have  been  of  long  duration,  and  in  the  absence  of 
any  artifices  resorted  to  by  appellee  operating  to  pre- 
vent an  inquiry  on  his  part,  the  law  put  him  upon  in- 
quiry, and,  failing  to  make  any,  he  must  bear  the  con- 
sequences of  his  imprudence  and  haste.    The  elements 
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of  such  fraud,  which  justify  an  annulment  of  the  mar- 
riage contract,  are  not  disclosed  by  the  bill. 

Schouler  on  Domestic  Relations,  section  23,  states 
the  doctrine  of  fraud  thus:  "As  to  fraud,  in  order  to 
vitiate  a  marriage,  it  should  go  to  the  \ery  essence  of 
the  contract.  But  what  constitutes  this  essence!  The 
marriage  relation  is  not  to  be  disturbed  for  trifles,  nor 
can  the  cumbrous  machinery  of  the  courts  be  brought 
to  bear  upon  impalpable  things.  The  law,  it  has  been 
well  observed,  makes  no  provision  for  the  relief  of 
blind  credulity,  however  it  may  have  been  produced. 
Fraudulent  misrepresentations  of  one  party  as  to  his 
birth,  social  position,  fortune,  good  health  and  tem- 
perament, cannot,  therefore,  vitiate  the  contract. 
Caveat  emptor  is  the  harsh  but  necessary  maxim  of 
the  law.  Love,  however  indispensable  in  an  aesthetic 
sense,  is  by  no  means  a  legal  essential  to  marriage, 
simply  because  it  cannot  be  weighed  in  the  scales  of 
justice.  So,  too,  all  such  matters  are  peculiarly  for  the 
knowledge  of  the  parties  themselves,  and  they  are  put 
upon  reasonable  inquiry. ' '  N 

The  maxim  caveat  emptor  was  the  rule  to  guide  ap- 
pellant in  the  making  of  his  marriage  contract.  Fail- 
ing to  avail  himself  of  its  opportunities,  he  is  not  now 
permitted  to  escape  the  legal  consequences  of  his  acts 
and  free  himself  from  its  binding  conditions,  howso- 
ever irksome  they  may  have  become.  He  took  his  wife 
for  better  or  for  worse ;  he  must  be  held  to  the  full  legal 
responsibility  of  his  obligation.  It  is  too  late  now  to 
evade  it  by  aid  of  the  courts. 

Gould  v.  Gould,  78  Conn.  242,  is  not  an  authority  of 
binding  force  in  this  case.  Nor  is  it  in  any  way  to  be 
regarded  as  of  instructing  importance,  although  a  di- 
vorce was  granted  for  the  cause  of  epilepsy.  Epilepsy 
is  made  a  cause  of  divorce  by  the  Connecticut  statute, 
but  no  such  statute  obtains  in  this  jurisdiction.  Neither, 
in  the  absence  of  a  statute  on  this  subject,  is  the  argu- 
ment that  the  mode  of  guarding  against  epilepsy  is  to 
forbid  sexual  intercourse  with  those  afflicted  by  it,  of 
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any  appealing  force  to  us.  Such  arguments  should  be 
addressed  to  the  law-making  power,  not  to  its  minis- 
ters. The  cburts  of  this  State  have  followed  the  com- 
mon law  whenever  the  marriage  contract  has  been 
annulled  for  fraud,  but  have  never  adjudicated  a 
representation  which  in  effect  and  intendment  was  but 
the  expression  of  an  opinion,  to  be  a  fraud  justifying 
an  annulment  of  the  marriage  contract.  Williams  v. 
Wilson,  101  111.  App.  541. 

A  very  bare-faced  and  outrageous  case  of  misrepre- 
.  sentation  of  elements  of  social  standing,  piety  and 
virtue,  by  a  woman  who  proved  to  be  of  evil  life,  and 
who  by  wily  artifices  cheated  her  husband,  a  rather 
unsophisticated  farmer,  out  of  valuable  property,  is 
disclosed  in  the  opinion  of  the  court  in  Beckley  v. 
Beckley,  115  111.  App.  27;  but  the  court,  in  refusing  a 
decree  in  this  undefended  case,  said:  " There  was 
neither  fraud,  error  or  duress,  as  known  to  the  law. 
He  got  possession  of  the  same  flesh  and  bones  he  bar- 
gained for;  there  was  no  error  or  fraud  in  that  re- 
spect; the  marriage  ceremony  was  performed;  the 
marriage  was  consummated;  they  lived  together  as 
husband  and  wife;  they  are  husband  and  wife." 

The  fraudulent  representation  which  will  work  an 
annulment  of  the  marriage  contract  must  be  of  some- 
thing essential  to  the  marriage  relation.  Cumming- 
ton  v.  Belchertown,  149  Mass.  223;  Kraus  v.  Kraus, 
9  Ohio  515;  Lyndon  v.  Lyndon,  69  111.  43. 

Appellant's  desire  to  be  relieved  of  the  further  bur- 
den resulting  from  the  marriage,  because  of  appellee's 
physical  affliction,  was  one  apparently  inspired  long 
after  his  marriage,  and  was  not  thought  of  by  him  at 
the  time  he  entered  into  the  married  state.  With  full 
information  of  her  long-standing  epilepsy,  he  made  an 
unconditional  promise  of  marriage  at  a  fixed  date.  He 
performed  his  promise;  he  followed  it  with  cohabita- 
tion. He  cannot  now,  by  any  such  pretext  as  is  here 
presented,  shirk  his  duty  and  discard  his  invalid  wife. 
The   marriage   relation,   which   he   voluntarily   con- 
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tracted,  on  grounds  of  public  policy  is  indissoluble  for 
any  reason  alleged  to  have  existed  at  the  time  of  its 
consummation.  The  averments  of  the  bill  do  not  con- 
stitute fraud  for  which  courts  of  equity  can  afford 
any  relief. 

The  decree  of  the  Superior  Court  sustaining  the  de- 
murrer and  dismissing  the  bill  for  want  of  equity  is 
affirmed* 

Affirmed. 


Chicago  Title  &  Trust  Company  et  al.  v.  Charles  Chap- 
man et  ah 

Gen.  No.  13,415. 

1.  Receives — when  appointment  of,  proper.  The  appointment 
of  a  receiver  for  a  building  in  course  of  erection  is  proper  where 
it  appears  that  It  is  likely  to  be  the  subject  of  protracted  litiga- 
tion and  unless  completed  would  pass  into  decay. 

2.  Receives — what  determined  by  appointment  pendente  lite. 
The  appointment  of  a  receiver  pendente  lite  does  not  in  any  way 
determine  the  rights  of  the  parties  to  the  litigation  in  which  the 
receiver  is  appointed. 

3.  Consolidation  of  causes — when  properly  made.  The  consoli- 
dation of  a  mechanic's  lien  and  a  foreclosure  proceeding  is  proper 
where  the  rights  of  the  mortgage  interests  and  those  of  the  lien 
claimants  are  intimately  interwoven. 

Foreclosure  and  mechanic's  lien  proceedings,  consolidated.  Ap- 
peal from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus 
Kavanagh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1906.    Affirmed.    Opinion  filed  March  18,  1907. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
interlocutory  order  of  the  Superior  Court  appointing 
the  Central  Trust  Company,  of  Illinois,  receiver  of 
certain  premises  in  Chicago,  described  as  lots  13.  and  14, 
except  the  west  8  feet  thereof,  in  block  2,  in  Eufus  C. 
Hairs  addition  to  Argyle,  in  the  S.  y2  of  the  S.  W.  %  of 
section  8,  in  township  40  north,  range  14,  east  of  the 
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third  principal  meridian,  with  an  apartment  house  in 
process  of  costruction  and  incompleted  situate  thereon, 
called  the  "Veceto  Apartments." 

Charles  Chapman,  the  mason  contractor,  filed  his 
bill  for  a  mechanic's  lien  upon  the  premises  in  question 
in  the  Superior  Court,  Gen.  No.  254,973,  and  thereafter 
the  Chicago  Title  &  Trust  Company  filed  its  bill  in  the 
same  court,  Gen.  No.  255,073,  to  foreclose  a  trust  deed, 
in  the  nature  of  a  mortgage,  upon  these  premises,  to 
secure  the  payment  of  a  loan  of  $40,000,  made  by  the 
appellant,  the  Jennings  Real  Estate  &  Loan  Company, 
to  Charles  T.  Eichey. 

We  shall  make  no  extended  reference  to  the  aver- 
ments of  the  several  bills,  as  the  merits  of  the  contro- 
versy projected  by  them  are  not  before  us  for  review, 
but  will  content  ourselves  by  adverting  only  to  so  much 
thereof  necessary,  in  our  opinion,  to  determine  the  one 
question  presented  by  this  appeal,  viz.,  whether  the 
Superior  Court  erred  in  entering  the  order  appointing 
the  Central  Trust  Company  of  Illinois,  receiver. 

The  bill  for  a  mechanic's  lien  prayed  inter  alia  (R. 
p.  10),  "that  some  discreet  person  should  be  appointed 
as  Receiver  to  take  charge  of  said  building  and  the  bal- 
ance of  the  money,  if  any,  that  may  be  in  the  hands  of 
the  Jennings  Real  Estate  &  Loan  Company,  and  that 
said  money  should  be  applied  towards  completing  said 
apartments  and  offices,  and  in  and  about  securing  ten- 
ants for  the  same.  Said  receiver  ought  to  be  author- 
ized to  complete  said  building  and  execute  leases  for- 
apartments,  collect  the  rents  thereof  and  apply  the 
same  toward  the  payments  due  your  orator." 

The  bill  to  foreclose  the  trust  deed  also  prayed  inter 
alia  (R.  p.  38),  "That  a  receiver  may  be  appointed  with 
the  usual  powers  and  authority  of  receivers  in  chancery 
to  take  possession  of  and  lease  the  premises  herein  de- 
scribed, and  to  collect  the  rents,  issues  and  profits  there- 
of during  the  pendency  of  this  cause  and  during  the 
statutory  time  of  redemption  under  the  orders  and 
direction  of  this  court.     That  such  receiver  may  be 
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authorized  and  empowered  to  complete  and  finish  said 
building  on  said  premises,  and  for  that  purpose  to  bor- 
row money,  if  necessary,  and  to  issue  his  receiver's 
certificates  of  indebtedness  for  the  money  so  borrowed, 
which  shall  be  a  further  and  prior  lien  on  said  premises 
to  any  and  all  other  liens  thereon,  and  to  do  and  per- 
form such  other  duties  as  this  court  may  order  and  di- 
rect/ ' 

Charles  Chapman,  complainant  in  the  bill  for  a 
mechanic's  lien,  made  a  motion  for  the  appointment  of 
a  receiver  under  the  prayer  of  his  bill,  and  on  E.  p.  22 
appears  the  following:  "When  the  motion  of  said 
Charles  Chapman  for  the  appointment  of  a  receiver 
under  the  bill  of  complaint  filed  by  him  came  on  for 
hearing,  counsel  for  the  Chicago  Title  &  Trust  Com- 
pany, Trustee,  etc.,  the  complainant  in  the  bill  of  com- 
plaint filed  by  it  against  the  said  Charles  T.  Richey, 
Charles  Chapman  and  others  which  case  is  numbered 
255,073,  made  a  written  motion  for  the  appointment  of 
a  receiver  under  its  bill.  It  was  thereupon  agreed  that 
the  court  might  hear  both  motions  at  the  same  time." 

The  written  motion  for  the  appointment  of  a  receiver 
referred  to  in  the  foregoing  recitation  is  found  on  R. 
p.  43.  It  is  for  a  receiver  "of  the  real  estate  described 
in  the  bill  of  complaint  in  said  cause  and  of  the  rents, 
issues  and  profits  thereof  upon  the  grounds  and  for  the 
reasons  stated  in  said  bill  and  affidavit  filed  in  this 
cause." 

At  the  conclusion  of  the  argument  of  the  complain- 
ants in  both  bills  for  the  appointment  of  a  receiver 
under  their  respective  bills,  complainant  in  the  bill  to 
foreclose,  withdrew  its  motion,  as  appears  from  this 
recital  on  R.  p.  53:  "Upon  the  statement  by  the  court 
that  the  two  causes  would  be  consolidated  and  a  re- 
ceiver appointed  in  the  consolidated  cause,  counsel  for 
the  Chicago  Title  &  Trust  Company,  the  complainant 
in  cause  numbered  255,073,  withdrew  the  motion  for  a 
receiver  in  said  cause  numbered  255,073,  heretofore 
made  by  the  complainant  therein.' ' 
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The  court  on  the  following  day,  August  23,  1906,  en- 
tered an  order  consolidating  the  bill  to  foreclose  with 
the  bill  for  a  mechanic's  lien  (E.  p.  59),  and  on  August 
24,  1906,  entered  the  order  appointing  a  receiver  in  the 
causes  as  consolidated.  The  authority  of  the  receiver 
is  as  follows:  "Hereby  authorized  to  take  charge  of 
said  premises  and  pursuant  to  the  further  orders  of 
this  court  to  complete  and  finish  the  building  on  said 
premises,  and  to  make  the  same  tenantable  and  also 
to  rent  the  same  in  such  manner  and  on  such  terms  as 
the  court  may  direct,  and  to  collect  the  rents  and  profits 
arising  therefrom,  and  to  have  full  power  as  such 
receiver  in  chancery,  subject  to  the  orders  of  this 
court."  > 

The  receiver  was  thus  appointed  after  a  full  hearing 
of  the  motion,  the  reading  of  both  the  bills,  each  being 
under  oath,  together  with  numerous  affidavits  support- 
ing therein  the  motions  of  each  of  the  complainants  for 
a  receiver.  All  of  the  parties  in  the  record  before  us, 
including  appellants,  were  represented  upon  the  hear- 
ing by  counsel,  who  participated  actively  in  an  endeavor 
to  convince  the  court  of  the  propriety  and  necessity 
for  the  appointment  of  a  receiver,  until  complainant 
in  the  bill  to  foreclose  withdrew  its  motion  just  at  the 
time  when  the  court  was  about  to  comply  with  its  re- 
quest and  give  judicial  sanction  to  its  motion  and  the 
prayer  of  its  bill. 

The  errors  assigned  are  that  the  orders  of  the  chan- 
cellor consolidating  the  two  causes  and  in  appointing 
a  receiver  are  erroneous. 

Henry  W.  Leman  and  Frank  H.  Culver,  for  appel- 
lants. 

Hamilton  &  Hamilton,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
With  the  merits  of  this  controversy  we  have  no  con- 
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cern  at  this  time.  They  remain  unsettled  for  solution 
and  adjudication  when  a  hearing  is  had  in  the  court 
below.  However,  certain  facts  do  appear  uncontro- 
verted  in  both  bills,  which  are  pertinent  in  reviewing 
the  actions  of  the  chancellor  here  alleged  to  constitute 
error. 

Chapman  was  the  mason  contractor  for  the  "Veceto 
Apartments.  V  He  is  claiming  a  lien  under  the  me- 
chanic's lien  statute,  for  moneys  he  claims  due  him 
under  his  contract  for  work  done  and  materials  furn- 
ished for  that  building.  The  Chicago  Title  &  Trust 
Company  is  trustee  in  a  trust  deed  made  to  secure  a 
loan  of  $40,000  upon  the  security  of  the  real  estate  and 
building  on  which  Chapman  claims  his  lien.  This  loan 
was  made  by  the  Jennings  Eeal  Estate  &  Loan  Com- 
pany, primarily  for  the  purpose  of  being  used  to  pay 
for  the  erection  of  the  " Veceto  Apartments/'  That 
the  Jennings  Eeal  Estate  &  Loan  Company  still  retains 
some  part  of  that  loan  and  has  applied  other  parts  of 
the  loan  for  unauthorized  purposes,  in  the  payment  of 
commissions  to  itself  and  a  debt  due  the  Jennings  Com- 
pany from  a  person  other  than  the  borrower.  That 
an  accounting  should  be  had  to  determine  the  amount 
still  remaining  of  the  $40,000  loan  in  the  hands  of  the 
Jennings  Company,  which  should  in  equity  be  applied 
toward  the  payment  of  liens  claimed  upon  the  property 
by  building  contractors,  electrical  men,  mechanics  and 
others,  and  for  the  completion  of  the  building. 

Both  complainants  aver  that  the  building  is  not  com- 
pleted, and  both  ask  that  it  be  completed  under  the 
order  of  the  court,  and  when  completed  rented,  and  to 
accomplish  this  that  a  receiver  be  appointed  by  the 
court  clothed  with  sufficient  power  and  authority 
for  that  purpose.  Both  parties  ask  for  a  receiver  by 
their  respective  bills,  and  likewise  both  made  motions 
for  the  appointment  of  such  a  receiver,  argued  the 
motions  before  the  chancellor,  and  produced  affidavits 
establishing  sufficient  facts  which  made  it  the  duty  of 
the  chancellor  to  grant  the  motion  and  appoint  a  suit- 
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able  person,  natural  or  artificial,  as  receiver  to  take 
possession  of  the  property  and  put  it  in  a  condition  in 
which  it  could  be  made  available  financially  to  satisfy 
the  liens  which  might  be  established  against  it.  For 
some  reason,  not  appearing  from  the  record,  after  the 
chancellor  had  announced  his  intention  to  enter  an  order 
in  compliance  with  the  motions  of  the  parties  for  a 
receiver,  the  Chicago  Title  &  Trust  Company,  trustee, 
complainant  in  the  foreclosure  suit,  withdrew  its  mo- 
tion for  a  receiver.  Had  the  application  for  a  receiver 
rested  upon  the  motion  of  the  Chicago  Title  &  Trust 
Company,  the  court  would,  after  the  withdrawal  of  its 
motion,  have  been  without  authority  to  further  enter- 
tain the  motion,  but  as  the  motion  of  Charles  Chapman 
for  the  appointment  of  a  receiver  still  remained  for 
determination  by  the  chancellor,  and  the  Chicago  Title 
&  Trust  Company  as  trustee,  etc.,  being  a  defendant  to 
the  Chapman  bill,  the  status  of  the  parties  was  not 
materially  changed,  neither  was  the  power  of  the  court 
upon  the  Chapman  motion  in  any  wise  arrested,  and  the 
Trust  Company  was  as  completely  concluded  by  the 
order  under  the  Chapman  motion  when  made,  as  it 
would  have  been  had  it  not  withdrawn  its  own.  By  the 
order  appointing  a  receiver  the  chancellor  did  not  deter- 
mine the  rights  of  any  of  the  contestants  in  the  dual 
litigation.  All  he  did  in  effect  was  to  determine  by  such 
order  that  in  the  then  state  of  the  res  involved,  it  was 
imperative  in,  order  to  preserve  it  as  a  valuable  prop- 
erty, for  those  whom  thereafter  the  count  should  deter- 
mine might  be  entitled  to  it,  or  an  interest  in  it,  to 
appoint  a  receiver.  Surely  it  cannot  be  seriously  con- 
tended, in  the  face  of  the  allegations  and  prayers  of  the 
two  bills,  that  the  chancellor  would  have  been  justified 
on  being  moved  by  either  party  in  interest  in  refusing 
to  appoint  a  receiver.  But  for  a  receiver,  what  is  to 
become  of  this  property  during  what  threatens  to  be, 
and  has  all  the  earmarks  of  being,  a  protracted  litiga- 
tion! Interest  accruing  on  mortgage  indebtedness  and 
lien  claims,  taxes  piling  up,  building  going  to  decay  for 
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want  of  completion,  and  no. income  possible  from  the 
property  if  it  is  allowed  to  remain  in  its  present  incom- 
plete condition.  If  there  ever  was  a  case  calling  for 
the  protection  of  a  receiver,  certainly  this  is  that  case. 

The  paramount  question  presented  by  both  the  bills 
to  foreclose  and  for  a  mechanic's  lien,  is  the  order  of 
priority  of  the  several  liens  asserted  under  the  bills, 
and  the  liability  of  the  Jennings  Company  for  moneys 
in  its  hands,  if  any  it  has,  the  proceeds  of  the  $40,000 
loan,  which  should  be  applied  to  the  payment  of  con- 
struction claims. 

The  rights  of  the  claimants  of  the  property,  the 
mortgage  interests  and  the  rights  of  the  lien  claimants 
are  so  interwoven  in  both  the  bills  by  their  averments, 
that  to  settle  and  adjudicate  them  without  conflict  in 
their  varied  ramifications  it  became  the  imperative  duty 
of  the  chancellor,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, to  consolidate  them  for  hearing  and  final  deter- 
mination as  one  cause.  Without  so  doing,  confusion 
and  conflict  must  inevitably  ensue. 

The  Central  Trust  Company  was  appointed  receiver, 
not  to  conserve  the  interests  of  any  particular  party  to 
the  litigation,  but  for  the  purpose  of  protecting  the 
property,  saving  it  from  going  to  waste,  making  it 
productive  of  income,  and  to  enhance  its '  value  and 
preserve  it  for  such  of  the  parties  whom  the  decree  of 
the  court  on  final  hearing  ultimately  adjudicates  to  be 
entitled  thereto  or  to  liens  thereon.  The  limitation 
upon  the  power  of  the  court  to  appoint  receivers  is 
either  to  prevent  fraud,  save  the  subject  of  litigation 
from  material  injury,  or  rescue  it  from  threatened  de- 
struction. Baker  v.  Backus,  Admr.,  32  HI.  79 ;  Original 
Vienna  Bakery  v.  Heissler,  50  111.  App.  406. 

It  is  a  well  settled  practice  to  appoint  a  receiver 
pendente  lite  without,  in  a  proper  case,  first  determin- 
ing the  rights  of  the  parties  to  the  litigation  in  the  sub- 
ject-matter of  the  controversy.  Eailton  v.  The  People, 
83  111.  App.   396. 
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Appellants  say  that  the  Mechanic's  Lien  statute, 
while  it  authorizes  the  court  "to  complete  any  unfin- 
ished building  where  the  same  is  deemed  for  the  best 
interest  of  all  the  parties  interested,' '  yet  there  is  no 
finding  of  fact  in  the  order  appointing  a  receiver  that 
the  completing  of  the  building  would  be  for  the  best  in- 
terest of  the  parties  interested,  and  that  such  a 
finding  is  indispensable.  True  it  is,  there  is  no  such 
finding,  and  for  the  best  of  reasons.  Such  finding  would 
be  superfluous.  The  pleadings  of  the  parties  in  both 
causes  affirm  it,  under  oath,  and  pray  its  accomplish- 
ment. It  would  be  eminently  proper,  in  the  incomplete 
condition  of  the  building,  to  appoint  a  receiver  in  either 
the  mechanic's  lien  or  foreclosure  proceeding,  and  the 
duty  of  the  court  in  this  regard  was  none  the  less  when 
the  causes  were  consolidated,  for  in  that  condition  of 
the  record  the  duty  of  the  court  may  be  said  to  be 
emphasized. 

As  to  the  order  of  appointment  on  the  motion  of  the 
mechanic's  lien  complainant  exceeding  the  right  of 
the  lien  claimant  in  extending  the  receiver's  author- 
ity to  the  collection  of  the  rents  and  income,  it  is  a 
sufficient  answer  that  the  mortgage  claimant  was  a 
party  defendant  as  well  as  the  fee  claimant,  and  as  to 
the  rents,  the  court  in  a  subsequent  determination  of 
the  rights  of  the  parties  to  the  property  would  be  vested 
with  the  power  and  duty  and  entirely  free  to  order  such 
rents  paid  to  whichever  party  the  decree  found  to  be 
entitled  thereto. 

Nothing  in  the  numerous  authorities  cited  by  appel- 
lant hold  to  the  contrary. 

The  chancellor  did  not  abuse  his  discretion  in  hearing 
proof  by  affidavit  out  of  the  usual  order  of  the  hearing 
of  proof,  as  the  record  discloses  that  equal  rights  in 
this  respect  were  accorded  each  contestant,  and  all  the 
proof  offered  by  either  of  them  was  received  and  heard 
without  regard  to  the  order  or  time  when  proffered. 

We  think  the  chancellor  neither  misapprehended  the 
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probative  force  of  the  proof  or  of  the  law  governing  it 
in  granting  the  motion  for  the  appointment  of  a 
receiver,  and  the  order  of  the  Superior  Court  appoint- 
ing the  Central  Trust  Company  of  Illinois,  receiver  in 
the  consolidated  cause,  is  affirmed. 

'Affirmed. 


John  C.  Patterson  v.  The  Northern  Trust  Company  et  al. 
Gen.  No.  12,465. 

1.  Demurreb — what  does  not  preclude  argument  of,  in  chan- 
cery. There  is  nothing  in  the  rules  or  practice  in  equity  courts 
which  requires  that  the  argument  of  demurrers  filed  by  persons 
who  are  in  court  should  await  the  bringing  in  of  all  the  other  par- 
ties defendant 

2.  Cross-bill — when  may  be  maintained.  The  new  facts  which 
it  is  proper  to  introduce  into  the  pending  litigation  by  means  of 
a  cross-bill  are  such  and  such  only  as  it  is  necessary  for  the  court 
to  have  before  it,  in  deciding  the  questions  raised  in  the  orig- 
inal suit,  to  enable  it  to  do  full  and  complete  justice  to  all  the 
parties  before  it,  in  respect  to  the  cause  of  action  on  which  com- 
plainant rests  his  right  to  aid  or  relief.  If  a  defendant  in  .filing 
a  cross-bill  attempts  to  go  beyond  this,  and  to  introduce  new  and 
distinct  matter  not  essential  to  the  proper  determination  of  the 
matter  put  in  litigation  by  the  original  bill,  although  he  may  show 
a  perfect  case  against  either  the  complainant  or  one  or  more  of 
his  co-defendants,  his  pleading  will  not  be  a  cross-bill,  but  an 
original  bill,  and  no  decree  can  be  entered  on  such  matter. 

3.  Cboss-bill — when  not  germane.  A  cross-bill  attacking  a  de- 
cree for  fraud  is  not  germane  to  a  proceeding  by  a  trustee  to 
ascertain  what  its  duties  are  with  respect  to  such  decree. 

4.  Laches — when  doctrine  of,  will  be  strictly  enforced.  The 
doctrine  of  laches  will  be  rigidly  enforced  by  courts  of  equity 
where  a  decree,  upon  the  faith  of  which  parties  have  changed  their 
position,  is  sought  to  be  set  aside. 

Bill  to  construe  trust.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Murray  F.  Tulet,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.     Affirmed.    Opinion  filed  April  4,  1907. 

John  C.  Pattebson,  for  plaintiff  in  error. 
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JlJDAH,  WlLLARD  &  WOLF,  HeRRICK  ALLEN,  BoYESEN 

&  Martin,  and  Oliver  &  Mecartney,  for  defendants 
in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

In  the  opinion  in  the  cause  No.  12,420  in  this  Court, 
Patterson  v.  The  Northern  Trust  Company  et  aL,  post, 
p.  208,  will  be  found  a  statement  of  the  facts  concerning 
a  litigation  antecedent  to  the  one  at  bar,  which  resulted 
in  a  decree  of  the  Circuit  Court  of  Cook  county  on  June 
25,  1902,  establishing  a  lien  in  favor  of  the  Northern 
Trust  Company,  trustee,  as  lessor  under  a  lease  origi- 
nally made  between  Pullman  and  Matthews,  trustees, 
as  lessors,  and  H.  H.  Kohlsaat,  as  lessee  of  certain 
premises  in  Chicago,  on  which,  after  the  lease  was 
made,  the  Stewart  Building,  so-called,  was  erected.  By 
conveyances,  before  the  bill  to  foreclose  a  lessor's  lien 
was  filed  by  the  Northern  Trust  Company  as  trustee 
for  Hannah  M.  Williams,  Helen  W.  S.  Johnson,  Fan- 
nie M.  Johnson,  Stewart  Patterson  and  the  plaintiff 
in  error  in  this  cause,  John  C.  Patterson,  that  com- 
pany had  become  possessed  of  the  lessor's  interest  in 
the  lease  and  the  Merrimac  Building  Company  had  be- 
come entitled  to  the  lessee's.  The  decree  of  June  25, 
1902,  after  establishing  the  lien,  found  that  the 
amount  due  from  the  Merrimac  Company  to  the  Trust 
Company  was  $199,359,  and  ordered  the  leasehold 
estate  and  building  sold  unless  the  amount  so  found 
due  was  paid  on  or  before  March  15,  1904.  This  time 
having  expired,  the  Northern  Trust  Company,  on  May 
20,  1904,  filed  a  bill  in  the  Circuit  Court  of  Cook 
county,  setting  forth  the  provisions  of  the  decree  of 
June  25,  1902,  and  representing  that,  while  the  other 
beneficiaries  under  the  trust  deed  to  it  had  requested 
and  directed  it  to  cause  a  sale  to  be  made  under  the 
terms  of  that  decree,  and  to  bid  for  the  property  to  be 
sold  the  full  aggregate  sum  due  and  payable  under  the 
decree,  and  had  agreed  to  a  credit  of  any  sum  so  bid, 
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and  for  which  the  Northern  Trust  Company  as  trustee 
might  buy  the  property,  on  the  amount  of  the  decree, 
John  C.  Patterson  had  refused  to  join  in  said  request, 
direction  or  agreement,  and  had  threatened  to  object 
to  any  action  it  might  take  as  trustee  in  regard  to  the 
sale  of  the  leasehold  and  building  before  described, 
and  to  seek  to  impose  a  personal  liability  on  it,  what- 
ever action  it  might  take.  Therefore  it  asked  as  trus- 
tee the  direction  of  the  court  as  to  its  rights  aiid  duties 
as  trustee.  This  bill  was  the  commencement  of  the 
cause  at  bar. 

To  the  bill  all  the  beneficiaries  under  the  trust  deed 
to  the  Northern  Trust  Company  were  made  parties 
defendant.  All  but  John  C.  Patterson  answered,  ad- 
mitting all  the  allegations  of  the  bill.  John  C.  Pat- 
terson, who  was  the  beneficial  owner  of  a  life  estate 
in  one-twelfth  interest  in  the  property,  filed  his  an- 
swer June  9,  1904.  The  most  material  part  of  this 
answer  was  an  allegation  that  a  certain  agreement 
entered  into  between  the  Northern  Trust  Company,  as 
trustee  .and  lessor,  and  the  Merrimac  Building  Com- 
pany, as  lessee,  dated  March  15,  1898, 'which  agree- 
ment all  the  beneficiaries,  including  John  C.  Patterson 
himself,  signed,  in  connection  with  the  Trust  Com- 
pany, was  invalid  and  ineffective  to  relieve  the  Merri- 
mac Building  Company  from  a  forfeiture  of  its  lease- 
hold estate  and  of  its  interests  in  the  building,  which 
in  consequence  of  default  in  the  payment  of  rent,  and 
by  the  action  of  the  Northern  Trust  Company  thereon, 
on  March  1, 1898,  had  already  occurred  when  the  agree- 
ment aforesaid  was  executed. 

The  answer  alleged  that  the  trustee  had  been  in  pos- 
session of  the  premises,  but  had  improperly  yielded 
said  possession  to  a  receiver  appointed  in  a  suit 
brought  by  certain  mortgage  bond  holders  of  the  Mer- 
rimac Company.  It  also  alleged  that  the  suit  brought 
to  foreclose  the  lessor's  lien  August  10,  1900,  in  which 
the  plaintiff  in  error  was  one  of  the  parties  com- 
plainant, and  in  which  the  said  decree  of  June  25, 
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1902,  was  entered,  was  brought  under  a  mistake  of 
law  and  fact,  and  that  the  decree  entered  therein  ought 
to  be  set  aside  and  should  not  be  enforced,  the  lease- 
hold being,  as  a  matter  of  fact,  already  terminated 
andthe  building  already  the  property  of  the  trustee. 

January  24,  1905,  the  plaintiff  in  error  filed  a*  cross- 
bill in  the  cause.  In  that  cross-bill  he  made  the  same 
allegations  about  the  litigation  between  the  Northern 
Trust  Company  and  its  beneficiaries  and  the  Merrimac 
Building  Company  that  he  had  made  in  his  answer; 
asserted  that  the  beneficiaries  joined  in  the  agree- 
ment of  March  15,  1898,  and  in  the  bill  for  foreclosure, 
filed  August  10,  1900,  at  the  request  of  the  Northern 
Trust  Company,  without  having  any  ''independent  or 
competent  legal  advice, ' '  and  trusting  in  the  Northern 
Trust  Company  to  do  nothing  to  the  prejudice  of  their 
rights.  The  cross-bill  also  made  allegations  that  the 
said  bill  of  August  10, 1900,  was  filed  wholly  in  the  pri- 
vate interest  of  the  Northern  Trust  Company  and  its 
attorneys,  and  to  enable  them  to  obtain  a  private  profit 
wrongfully  at  the  expense  of  the  trust  fund,  and  that, 
in  the  conduct  of  the  cause,  the  actions  of  the  Northern 
Trust  Company  were  unjust  to  the  beneficiaries  and 
in  conflict  with  its  duty  as  trustee. 

To  this  cross-bill  the  Northern  Trust  Company  and 
the  other  beneficiaries  were  made  parties,  and  also  all 
the  defendants  to  the  foreclosure  bill  of  August  10, 
1900. 

The  prayer  of  the  cross-bill,  besides  the  prayer 
for  summons  and  answers,  was  that  the  decree  of  June 
25,  1902,  might  be  set  aside  and  declared  to  be  void 
and  of  no  effect,  and  that  it  might  be  decreed  that  no 
further  proceedings  should  be  had  thereon. 

To  this  cross-bill  the  other  beneficiaries  under  the 
Northern  Trust  Company  trust  deed,  and  the  Illinois 
Trust  &  Savings  Bank,  filed  general  demurrers,  and 
the  Merrimac  Building  Company  filed  a  general  and 
special  demurrer,  for  cause  of  demurrer  setting  forth 
that  it  appeared  on  the  face  of  the  cross-bill  that  the 
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Cross-complainant  had  been  guilty  of  laches  which 
should  bar  him  from  relief,  that  there  was  no  denial  in 
the  cross-bill  that  the  cross-complainant' had  received 
rents  and  profits  collected  by  the  trustee  and  receiver 
under  the  decree  he  sought  to  set  aside,  and  that  he 
had  not  set  up  facts  sufficient  to  release  him  from  the 
binding  force  of  his  consent  to  the  agreement  of  March 
15,  1898,  and  to  the  proceedings  in  which  said  decree 
was  entered  and  to  the  decree  actually  entered. 

As  the  transcript  of  the  record  is  per  praecipe  and 
only  the  demurrers  filed  to  the  cross-bill  are  ordered 
to  be  incorporated  by  the  praecipe,  we  cannot  tell  what 
answers  may  have  been  filed  nor  what  they  may  have- 
contained.  Nor  can  we  tell  what  other  proceedings 
may  have  been  taken  in  the  case,  for  only  two  orders 
are  incorporated  in  the  transcript,  and  these  were 
specifically  described  in  the  praecipe. 

While  it  does  not  appear  in  this  record,  it  does  in 
the  record  in  No.  12,420,  that  on  February  21,  1905, 
the  decree  of  June  25,  1902,  in  the  original  litigation, 
was  satisfied  in  open  court  by  payment,  and  that  cause 
only  retained  for  the  purpose  of  settling  and  adjust- 
ing all  accounts  of  the  Northern  Trust  Company,  as 
receiver,  in  and  to  said  premises. 

March  20,  1905,  the  following  order  was  entered  in 
the  cause  at  bar : 

"This  cause  coming  on  to  be  heard  upon  the  motion 
of  the  complainant  to  dismiss  the  original  bill  herein, 
and  upon  the  demurrers  to  the  cross-bill  herein,  and 
after  arguments  by  counsel,  and  the  court  being  fully 
advised  in  the  premises,  it  is  ordered  that  the  demur- 
rers to  the  cross-bill  herein  be,  and  hereby  are,  sus- 
tained upon  the  ground  that  the  matters  therein  set 
forth  are  not  germane  to  the  original  bill  herein. 

"It  is  further  ordered  that  said  cross-bill  be,  and 
the  same  is,  hereby  dismissed  out  of  this  court  for 
want  of  equity,  without  prejudice  to  the  cross-com- 
plainant's rights  to  file  a  bill  to  review  herein,  or  a 
hill  in  the  nature  of  a  bill  to  review,  as  to  the  matters 
set  forth  in  said  cross-bill. 
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"It  is  further  ordered  that  the  complainant's  mo- 
tion to  dismiss  the  original  bill  herein  be  and  is  hereby 
sustained,  and  said  complainant's  original  bill  herein 
is  hereby  dismissed  out  of  this  court  at  complainant's 
costs." 

It  is  of  this  order  that  the  plaintiff  in  error  is  com- 
plaining here,  having  by  his  assignments  in  error  al- 
leged that  the  court  erred  in  sustaining  the  demurrer 
to  the  cross-bill,  and  in  dismissing  it  for  want  of  equity, 
and  in  granting  the  motion  of  the  complainant  in  the 
original  bill  for  leave  to  dismiss  said  bill. 

He  argues,  first,  that  the  court's  action  on  the  cross- 
bill was  premature,  because,  as  he  says,  the  court  had 
no  jurisdiction  over  certain  other  defendants  at  the 
time  the  demurrers  of  certain  defendants  were  sus- 
tained and  the  bill  dismissed ;  second,  that  when  appli- 
cation is  made  to  enforce  a  decree  the  court  has  a 
right  to  inquire  into  the  merits  of  the  decree,  and,  if 
the  same  was  obtained  by  fraud,  will  refuse  to  enforce 
it,  and  that  the  decree  of  June  25,  1902,  was  obtained 
by  fraud ;  that  the  cross-bill  was  germane  to  the  origi- 
nal bill ;  and,  third,  that,  as  the  cross-bill  was  a  proper 
cross-bill  in  the  cause,  the  dismissal  of  the  original 
bill  after  the  cross-bill  was  filed  should  not  have  been 
allowed.  There  are  many  other  "points"  set  out  in 
the  brief  of  plaintiff  in  error,  but  the  argument  that 
there  is  error  in  the  order  complained  of  is  really  con- 
fined to  these  three  propositions. 

As  to  the  first  point,  there  is  nothing  in  the  rules 
or  practice  of  equity  courts  which  requires  that  the  ar- 
gument of  demurrers  filed  by  persons  who  are  in  court 
should  await  the  bringing  in  of  all  the  other  parties  de- 
fendant. But,  if  there  were,  there  is  nothing  in  this 
record  to  show  that  the  other  parties  were  not  in  court. 
We  do  not  even  know  that  they  had  not  answered  and 
incorporated  demurrers  in  their  answers.  It  is  true 
that  the  returns  on  the  summons  on  the  cross-bill 
shows  service  only  on  a  few  of  the  defendants.  But 
that  does  not  show  the  others  had  not  entered  their 
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appearances.  It  is  stated  in  the  argument  filed  for 
the  Northern  Trust  Company  that  it  filed  a  demurrer 
to  the  cross-bill.  We  do  not  find  it  in  the  transcript 
before  us. 

There  is  no  merit,  however,  in  the  contention  that 
the  order  of  March  20,  1905,  was  prematurely  made. 

As  to  the  second  proposition  of  plaintiff  in  error, 
we  think  it  equally  devoid  of  merit.  The  cross-bill  was 
not  germane  to  the  subject-matter  of  the  original  bill, 
because  the  Northern  Trust  Company  in  the  original 
bill  only  called  for  the  direction  of  the  court  as  trustee 
in  certain  contingencies.  It  was  not  a  bill  to  enforce 
the  decree  which  the  cross-bill  attacked.  It  was  not 
concerned  with  the  validity  of  the  decree  even.  The 
trustee  had  a  right,  as  trustee  for  the  various  benefi- 
ciaries who  did  not  agree  among  themselves  as  to  the 
proper  course  for  it  to  pursue,  to  ask  instructions  from 
a  competent  court  as  to  its  duty  if  a  sale  took  place. 
This  request  was  made  essentially  in  a  different  ca- 
pacity from  that  in  which  as  " lessor' 9  the  Northern 
Trust  Company  had  secured  the  decree  on  which  the 
sale  was  to  be  made. 

We  think  the  true  rule  governing  the  right  to  main- 
tain a  cross-bill  is  well  stated  in  the  quotation  from 
the  Encyclopedia'  of  Pleading  and  Practice,  which  we 
find  in  one  of  the  briefs  of  defendants  in  error : 

"The  new  facts  which  it  is  proper  to  introduce  into 
a  pending  litigation  by  means  of  a  cross-bill  are  such, 
and  such  only,  as  it  is  necessary  for  the  court  to  have 
before  it,  in  deciding  the  questions  raised  in  the  origi- 
nal suit,  to  enable  it  to  do  full  and  complete  justice  to 
all  the  parties  before  it,  in  respect  to  the  cause  of  ac- 
tion on  which  complainant  rests  his  risrht  to  aid  or 
relief.  If  a  defendant  in  filing  a  cross-bill  attempts  to 
go  beyond  this,  and  to  introduce  new  and  distinct  mat- 
ter not  essential  to  the  proper  determination  of  the 
matter  put  in  litigation  by  the  original  bill,  although 
he  may  show  a  perfect  case  against  either  the  com- 
plainant or  one  or  more  of  his  co-defendants,  his  plead- 
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ing  will  not  be  a  cross-bill,  but  an  original  bill.  And 
no  decree  can  be  rendered  on  such  matter." 

We  do  not  think  the  cross-bill  in  this  case  conforms 
to  the  requirements  here  set  forth. 

But  if  it  were  germane,  it  was  demurrable  for  other 
reasons.  It  showed  no  equity  on  its  face,  and  it 
showed  laches.  It  is  insisted  by  plaintiff  in  error  that 
it  is  an  attack  on  the  decree  of  June  25,  1902,  as  ob- 
tained by  fraud.  Oh  its  face  it  shows  a  state  of  things 
which  negatives  fraud. 

It  shows  that  the  plaintiff  in  error  was  a  party  to 
the  agreement  which  waived  the  forfeiture  for  non- 
payment of  rent — if*  such  forfeiture  existed  or  could 
have  been  enforced;  it  shows  that  he  was  equally  a 
party  to  the  bill  on  which  the  decree  was  rendered  and 
prayed  for  the  relief  which  was  granted  in  substan- 
tially the  form  in  which  it  was  granted — the  unusual 
terms  of  the  decree  consisting  only  in  a  longer  time 
than  is  generally  given  for  the  payment  of  a  foreclos- 
ure decree,  and  in  compensation  therefor  a  waiver  of 
right  of  appeal  and  of  writ  of  error. 

The  plaintiff  in  error  cannot  complain  of  this  de- 
cree nor  of  its  satisfaction.  It  was  entered  at  his 
instance  and  in  his  behalf,  and,  as  this  court  has  said 
in  case  No.  12,420,  he  has  received  all  he  is  entitled  to. 
His  right  even  to  file  a  bill  of  review  or  a  bill  in  the 
nature  of  a  bill  in  review  (which  this  cross-bill  plainly 
was),  it  is  especially  provided  in  the  order  dismissing 
the  cross-bill,  is  not  prejudiced  by  that  order. 

We  cannot  see,  however,  from  anything  stated  in 
the  cross-bill,  how  there  could  be  any  equity  in  such  a 
bill  in  review.  The  grievance  which  is  the  basic  foun- 
dation of  the  complaints  of  plaintiff  in  error  seems  to 
be  that  the  trustee  did  not  insist  upon  a  strict  enforce- 
ment, without  judicial  proceedings,  of  the  forfeiture 
of  a  very  costly  building,  which  forfeiture  he  now  con- 
ceives would  have  been  more  profitable  for  him  and  his 
co-beneficiaries  than  was  the  satisfaction  of  a  decree 
which  provided  for  all  arrears  and  was  obtained  on  his 
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and  their  prayer.    That  grievance  does  not  appeal  to 
us. 

Not  even  the  methods  of  the  "Captains  of  Indus- 
try," so  objectionable  to  the  plaintiff  in  error,  as  it 
would  appear  from  his  brief,  could  be  harsher  than 
such  a  forfeiture  as  he  insists  on.  We  need  add  noth- 
ing in  this  regard  to  the  concluding  paragraphs  of  the 
opinion  in  No.  12,420. 

The  cross-bill  also  showed  laches.  The  original  bill 
to  foreclose  was  filed  August  10,  1900;  the  decree 
upon  it  was  entered  in  June,  1902,  and  the,  cross-bill 
attacking  it  was  filed  in  January,  1905.  It  is  poculiarly 
a  case  in  which  the  defense  of  laches  can  be  invoked, 
because  all  parties  have  changed  their  position  in  re- 
liance on  the  decree.  Plaintiff  in  error,  even  if  he  had 
a  good  reason  for  doing  so,  should  have  acted  more 
promptly  than  this  in  attacking  his  own  decree,  en- 
tered pursuant  to  the  prayer  of  his  own  bill,  under 
which  he  himself  has  been  receiving  benefits. 

The  demurrer  to  the  cross-bill  being  properly  sus- 
tained, its  dismissal  properly  followed.  That  being 
properly  dismissed,  of  course  there  could  be  no  valid 
objection  to  the  dismissal  of  the  original  bill. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Henry  J.  Burwash  y.  A.  Percy  Ballou  et  al. 
Gen.  No.  12.913. 

1.  Findings  of  fact — when  by  chancellor  will  not  be  disturbed. 
Where  a  chancery  cause  Is  heard  by  the  chancellor  and  the  evi- 
dence is  conflicting,  the  findings  of  such  chancellor  will  not  be 
reversed  unless  it  is  clear  and  palpable  that  he  has  fallen  into 
error. 

2.  False  representations — what  do  not  constitute.  Represen- 
tations, which  are  mere  exaggerations,  "puffing"  or  "gassing,"  do 
not  always  constitute  such  fraud  as  to  justify  the  setting  aside  of 
a  contract. 
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3.  False  repbesentations — what  do  not  constitute.  Statements 
of  matters  of  opinion  do  not  constitute  false  representations  such 
as  to  justify  the  setting  aside  of  a  contract,  even  though  the  vendee 
had  no  opportunity  or  means  of  investigating  and  verifying  such 
statements  of  opinion.  ' 

4.  Corporate  existence — when  estoppel  to  deny,  arises.  The 
appellant  in  this  case,  under  the  facts  shown,  is  not  in  a  position 
to  claim  that  a  de  facto  corporation,  In  which  he  purchased  stock, 
had  no  legal  existence. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1906.  Affirmed.  Opinion  filed  April  4, 
1907. 

Statement  by  the  Court.  This  appeal  is  from  a  de- 
cree of  the  Circuit  Court  of  Cook  county  dismissing 
for  want  of  equity  a  bill  in  chancery  brought  by  the 
appellant  against  the  appellees  in  that  court.  We  shall 
for  convenience  designate  the  parties  herein  as  com- 
plainant and  defendants. 

The  bill  was  originally  filed  August  3,  1904,  but  was 
thrice  amended,  and  as  finally  amended  was  answered 
by  the  defendants  severally  in  August,  1905.  The 
cause  was  tried  on  the  amended  bill,  the  answers  and 
replications  thereto  and  evidence  heard  in  open  court 
before  the  chancellor  November  21,  1905,  and  follow- 
ing days,  with  the  result  indicated. 

The  prayer  of  the  amended  bill  was  that  the  defend- 
ants be  enjoined  and  restrained  from  expending 
$1,400  in  cash,  alleged  to  have  been  paid  with  the 
notes  hereinafter  described,  by  complainant  to  the 
defendant  Ballou,  for  seven  thousand  shares  of  stock 
in  The  International  Copper  &  Gold  Company,  and 
from  indorsing,  transferring  or  negotiating  certain 
promissory  notes  aggregating  in  amount  $3,640,  to  the 
order  of  said  Ballou,  trustee,  also  on  said  purchase  of 
stock,  executed  and  delivered  by  the  complainant,  and 
that  the  said  cash  and  notes  be  impounded  by  the 
court  pending  the  final  disposition  of  the  cause,  and 
that  at  the  hearing  thereof  the  said  $1,400  in  cash 
ba  returned  to  the  complainant  and  said  notes  sur- 


Chicago — First  District— A.  D.  1907.      73 

Burwash  v.   Ballou. 

rendered  and  cancelled.  The  grounds  of  this  prayer 
are  allegations  that  the  payments  of  said  cash  and  the 
giving  of  said  notes  were  secured  from  ^complainant 
by  the  false  and  fraudulent  representations  of  the  de- 
fendants and  as  the  result  of  a  conspiracy  to  obtain 
for  their  own  use  said  money  from  the  complainant. 
These  false  and  fraudulent  representations,  it  was 
alleged,  were  as  to  the  value,  validity  and  title  of  the 
stock  to  be  purchased,  and  to  the  effect  that  the  pro- 
ceeds of  the  sale  of  a  large  amount  of  stock  in  the 
International  Copper  &  Gold  Company  (of  which  that 
to  be  sold  to  complainant  was  a  portion)  were  to  hs 
used  for  the  benefit  of  said  International  Copper  & 
Gold  Company,  and  the  development  of  the  business 
of  said  company,  whereas  it  was  the  secret  purpose  of 
the  defendants,  which  was  carried  out,  to  use  the  said 
proceeds  for  their  own  uses  and  purposes. 

The  complainant  alleged  in  his  bill  that  he  had,  on* 
discovery  of  the  fraud  and  deception  practiced  on 
him  by  said  defendants,  at  once  rescinded  his  under- 
taking to  purchase  the  seven  thousand  shares  of  stock, 
proffered  back  to  defendant  Ballou  a  paper  purport- 
ing to  be  a  certificate  or  agreement  of  such  purchase 
and  sale  signed  by  the  defendants,  and  demanded  the 
return  of  the  cash  and  notes  described,  which  demand 
the  defendants  had  not  complied  with,  but  had  appro- 
priated the  $1,400  paid  by  complainant  to  the  promo- 
tion of  an  enterprise  individual  to  themselves  and  dis- 
connected with  the  International  Copper  &  Gold  Com- 
pany, and  had  threatened  to  use  the  notes  in  like  fur- 
therance of  their  own  interests. 

The  defendants  filed  separate  answers  to  bill  and 
amendments,  which,  however,  were  practically  iden- 
tical in  purport.  They  denied  all  the  allegations  of 
fraud  and  misrepresentation,  and  in  effect  denied  that 
certain  detailed  matters  set  out  in  the  bill  and  amend- 
ment came  to  the  complainant's  knowledge,  as  stated 
by  him,  shortly  before  the  filing  of  his  bill,  but  alleged 
that  such  matters  were  untrue  and  never  came  to  his 
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knowledge,  or,  if  true,  came  to  it  long  before  he  filed 
his  bill  and  the  amendments  to  the  same  respectively. 
They  alleged  that  the  complainant  had  ratified  and 
approved,  by  his  vote  at  the  annual  meeting  of  the 
International  Copper  &  Gold  Company  in  1903,  the 
matters  that  he  complained  of  in  his  bill. 

They  specifically  denied  that  they  made  any  false 
representations  to  the  complainant,  or  any  that  they 
did  not  believe  to  be  true,  about  the  value  of  the  stock 
to  be  purchased  by  him  or  the  property  represented 
by  it,  and  that  they  made  any  representations  to  com- 
plainant regarding  the  purposes  for  which  the  pro- 
ceeds of  the  sale  of  the  stock  to  him  were  to  be  used. 
They  admitted,  as  charged  in  the  bill,  that  the  seven 
thousand  shades  of  stock  had  not  been  delivered  to  the 
complainant,  and  alleged  the  reason  to  be  that  the  com- 
plainant had  refused  to  pay  the  promissory  notes 
*  given  by  him  for  the  said  stock,  mentioned  in  the  bill, 
all  of  which  notes,  exc^pt  the  last  one,  were  overdue, 
and  that  said  stock  was  held  as  security  for  said  notes. 
They  denied  also  that  any  money  belonging  to  the  com- 
pany had  been  diverted  or  misused,  and  alleged  that 
the  bill  was  without  equity  and  showed  upon  its  face 
that  if  complainant  had  any  grievance,  he  had  an  ade- 
quate remedy  at  law. 

Frank  M.  Burwash,  for  appellant. 

Azel  F.  Hatch  and  Lucius  W.  Winchester,  for  ap- 
pellees. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

In  this  cause  the  appellant  (complainant  below)  is  I 
seeking  to  rescind  a  contract  into  which  he  has  en- 1 
tered,  to  pay  for  a  large  number  of  shares  in  a  mining  ^ 
company,  and  to  recover  back  certain  money  and  notes 
which  he  has  paid  for  it.    He  alleges  that  he  was  in- 
duced to  make  the  investment  by  false  representations 
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as  to  the  character  and  prospects  of  the  mines  by  the 
persons  named  as  defendants,  who  were  the  promoters 
of  the  company  and  the  beneficiaries  of  this  sale  of 
stock.  The  defendants  deny  making  any  such  false 
representations,  and  declare  that  the  company  was 
and  is  an  enterprise  honestly  conducted,  and  that  the 
actions  of  the  defendants  in  representations  and  re- 
ports of  its  prospects  and  in  the  sale  of  its  stock  were 
all  designed  for  th£  good  of  all  the  stockholders,  and 
that  the  purpose  of  the  complainant  is  to  set  aside  a 
speculative  contract  made  with  his  eyes  open,  because 
it  did  not  turn  out  as  satisfactorily  as  he  hoped.  On 
these  lines  mainly  the  cause  was  tried  below  for  several 
days  before  the  chancellor  on  oral  testimony  heard  in 
open  court.  This  oral  testimony  was  conflicting  in 
material  parts. 

Under  these  circumstances  it  may  be  well  to  preface 
our  opinion  with  two  quotations  which  contain  propo- 
sitions necessary  to  keep  constantly  in  mind  in  the  de-' 
termination  of  the  merits  of  this  appeal.  The  first 
contains  an  often  repeated  statement  of  the  force  of 
the  decision  of  a  chancellor  on  conflicting  testimony 
heard  in  open  court: 

"The  testimony  was  conflicting  and  the  conclusions 
to  be  drawn  from  it  depended  largely  upon  the  credit 
which  should  be  accorded  to  the  different  witnesses 
and  to  this  weight  and  value  of  their  testimony.  The 
chancellor  had,  therefore,  superior  opportunities  for 
forming  an  opinion  of  the  relative  merit  and  weight . 
of  the  testimony  given  by  »the  several  witnesses,  whom 
he  saw  and  heard  testify.  When  a  chancery  cause  is 
so  heard  and  the  evidence  is  conflicting,  the  findings 
of  the  chancellor  will  not  be  reversed,  unless  it  is  clear 
and  palpable  that  he  fell  into  error/ '  Arnold  v.  The 
Northwestern  Telephone  Co.,  199  111.  201. 

The  second  is  the  utterance  of  the  Supreme  Court 
upon  representations  of  mining  company  promoters: 
" Courts  of  equity  do  not  aid  parties  who  will  not  use 
their  own  sense  and  discretion  upon  matters  of  this 
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sort.  Appellant  was  dealing  with  his  own  property  and 
had  a  right  to  puff  it  in  the  most  extravagant  terms, 
the  other  party  being  at  full  liberty  to  exercise  his 
own  judgment  about  it.  *  *  *  It  is  in  proof  that 
in  buying  and  selling  mines  people  buy  and  pay  or 
agree  to  pay  for  them  influenced  by  the  prospect.  No 
man,  however  scientific  he  may  be,  could  certainly  state 
how  a  mine  with  a  most  flattering  outcrop  or  blow-out 
will  finally  turn  out.  *  *  *  Mines  are  not  pur- 
chased and  sold  on  a  warranty,  but  on  the  prospect. 
'The  sight'  determines  the  purchase.  If  very  flatter- 
ing, a  party  is  willing  to  pay  largely  for  the  chance. 
There  is  no  other  sensible  or  known  mode  of  selling 
this  kind  of  property.  It  is,  in  the  nature  of  the  thing, 
utterly  speculative,  and  every  one  knows  the  business 
is  of  the  most  fluctuating  and  hazardous  character. 
How  many  mines  have  not  sustained  the  hopes  created 
by  their  outcrop !  #  '*  *  In  purchasing  an  oil  well 
they  would  buy  from  the  prospect,  and  no  court  would 
hold  the  extravagant  assertions  of  the  seller  as  any- 
thing more  than  gassing.  The  court  would  not  hold 
them  as  statements  of  fact,  but  as  opinions  which  the 
fact,  as  it  appeared,  justified,  or  at  least  presented 
grounds  on  which  to  base  the  statement.  So  in  the 
sale  of  a  mine.  These  exaggerated  statements  are  al- 
ways made,  and  a  man's  own  natural  judgment  must 
be  his  counselor  and  guide.  The  great  Comstock  mine 
of  Nevada,  which  has  poured  into  the  country  its  mil- 
lions of  silver,  was  bought  and  sold  on  the  prospect 
and  for  a  few  dollars.  The  discoverer  could  not  pry 
into  futurity;  he  took  his  chances  for  a  few  dollars, 
whilst  those  purchasing  have  a  bonanza  of  scarcely 
appreciable  value."    Tuck  v.  Downing,  76  111.  71. 

Applying  to  the  case  at  bar  the  doctrines  contained 
in  these  general  statements,  we  must,  in  the  first  place, 
in  support  of  the  decree  of  the  chancellor  below,  not 
only  assume  that  he  found  as  to  all  conflicting  evi- 
dence on  representations  that  the  version  of  the  mat- 
ter put  forward  by  the  defendants  was  the  correct 
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one,  but  we  must  also  assume  that  it  was  in  fact  cor- 
rect; and,  secondly,  we  must  be  careful  not  to  impute 
a  fraudulent  and  wilfully  misleading  character  to  any 
matter,  written  or  oral,  which  was  merely  exaggera- 
tion, puffing  or  " gassing,' '  not  made  with  intent  to 
deceive,  but  as  the  exuberant  and  enthusiastic  expres- 
sion of  an  optimistic  confidence  in  the  future. 

Under  these  rules,  the.  complaints  of  the  appel- 
lant fail  to  impress  our  minds,  as  they  failed  to  im- 
press the  chancellor's  below,  as  so  substantial  or  well 
founded  as  to  demand  relief  at  the  hands  of  ja  court 
of  equity. 

The  complainant,  Burwash,  is  a  physician.  In  the 
spring  of  1902  he  had  an  acquaintance  named  E.  L. 
Montgomery,  who  brought  to  his  attention  a  mining 
company  called  The  International  Copper  &  Gold  Min- 
ing Company,  in  which  Montgomery  said  he  was  inter- 
ested, and  which  he  said  was  managed  by  trustworthy 
men,  especially  naming  and  praising  the  defendant 
Beaunisne.  Dr.  Burwash  was  not  a  *  'tenderfoot"  in 
these  matters.  He  testified  that  his  experience  in  min- 
ing enterprises  had  been  extensive  and  thorough, 
afterwards  adding  that  he  had  had  quite  a  little  ex- 
perience in  buying  "fake  stock."  He  did  not  explain 
what  he  meant  by  this  expression,  but  it  may  not  be  an 
unfair  inference  from  the  context  that  he  meant  stock 
which  did  not  "pan  out"  as  its  hopeful  holders  had 
wished  and  perhaps  expected,  in  the  sense  in  which  a 
holder  of  a  lottery  ticket  often  expects  it  to  win  a  prize. 
Complainant  did  not,  however,  immediately  risk  any- 
thing in  this  enterprise  introduced  to  him  by  Mont- 
gomery. But  in  the  summer  or  fall  of  the  same  year 
E.  Tj.  Montgomery  introduced  Dr.  Burwash  to  his 
brother,  George  A.  Montgomery,  who  was  by  occupa- 
tion a  broker  and  dealer  in  mining  stocks  and  so-called 
securities  of  that  description.  G.  A.  Montgomery  had 
been  connected  for  a  year  or  more  with  the  Interna- 
tional Copper  &  Gold  Company  and  another  company 
of  earlier  organization,  the  capital  stock  of  which  was 
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held  by  the  International  Company.  At  the  time 
of  his  introduction  to  Dr.  Burwash  he  had  recently 
returned  from  a  stay  of  several  months  in  Mexico, 
where  he  had  gone  to  look  after  the  property  and  the 
rights  and  interests  of  the  International  Company. 
He  brought  up  the  subject  and  recommended  Dr. 
Burwash  to  invest,  but  the  doctor  replied  that  he  had 
had  enough  of  such  speculations.  E.  L.  Montgomery 
about  this  time  gave  the  complainant  a  pamphlet  which 
in  glowing  terms  set  forth  the  great  prospects  and 
values  in  various  mines  in  Mexico,  Colorado,  and  Mon- 
tana, owned  or  controlled  by  the  International  Copper 
&  Gold  Company,  and  upon  the  title  page  bore  the 
names  of  the  officers  and  agents  and  of  some  employes 
of  the  company.  The  pamphlet  was  written  in  the 
usual  enthusiastic  style  of  such  productions — well  de- 
scribed in  Tuck  v.  Downing,  supra,  as  *  'gassing' ' — but 
Dr.  Burwash,  despite  his  experience  in  such  matters, 
says  he  was  much  impressed  with  its.  statements.  In 
consequence  of  them  it  would  seem  that  he  sought  an 
opportunity  to  acquire  stock  in  January,  1903.  He 
called  on  George  Montgomery  and  talked  over  the  con- 
ditions connected  with  the  financing  of  the  company, 
the  men  who  were  connected  with  it  and  the  prospects 
of  its  properties,  and  then  called  at  the  offices  of  the 
company  and  interviewed  the  defendant  W.  P.  Bal- 
lou. As  to  what  was  said  at  this  interview  both  Dr. 
Burwash  and  Mr.  Ballou  testified,  and  where  their 
versions  are  contradictory,  as  in  some  respects  they 
are,  we  must  assume  that  the  chancellor  gave  cre- 
dence to  the  defendant  Ballou.  He  says  that,  basing 
his  statements  on  the  reports  of  ths  superintendent 
in  Mexico  and  upon  assays  of  ore  which  had  been  made 
and  on  ore  taken  out  of  the  Negra  mine,  he  tolcl  Dr. 
Burwash  that  there  had  been  ore  taken  from  the  mines 
in  Mexico  that  had  a  value  of  from  twenty  to  one  hun- 
dred and  twenty  dollars  a  ton,  and  ran  over  the  mines 
which  the  company  owned  in  detail,  undoubtedly  en- 
thusiastically.   Everybody  connected  with  the  matter 
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seemed  to  be  enthusiastic  at  that  time.  But  no  milling 
had  commenced.  Dr.  Burwash  testified  that  in  the  in- 
terviews with  Ballou  in  January,  1903,  the  latter  told 
him  that  they  had  bought  a  mill  in  Chicago  and  that 
the  mill  "was  being  shipped  to  Mexico  from  Chicago 
at  that  time,"  and  he  also  testified  that  as  late  as  July, 
1903,  when  he  fought  the  stock,  the  purchase  of  which 
he  is  now  trying  to  rescind,  he  knew  that  no  ore  had 
been  run  through  the  mill,  and  that,  he  knew  it  from 
Beaunisne  and  Ballou.  With  his  experience  in  mining 
ventures,  he  must  therefore  have  realized  that  the  re- 
ports of  superintendent  or  secretary  about  the  rich- 
ness of  ore  which  had  been  secured  must  have  been 
largely  speculative — opinion  and  guess  work.  An 
assay  of  samples  is  a  delusive  thing,  as  all  persons  con- 
nected with  mining  know.  Dr.  Burwash,  however,  evi- 
dently had  faith  in  the  enterprise.  He  made  an  appli- 
cation for  a  thousand  shares  of  stock  at  eighty  cents 
a  share,  using  therefor  a  blank,  the  terms  of  which 
will  be  alluded  to  hereafter  in  another  connection,  and 
paying  $200  in  cash.  He  received  an  agreement  signed 
by  Albert  G.  JJeaunisne  and  A.  P.  Ballou,  and  dated 
January  12,  1903,  undertaking  to  deliver  to  him  a 
thousand  shares  of  stock  in  the  International  Copper 
&  Gold  Company,  upon  payment  of  the  balance  of 
$600  in  monthly  payments  of  $200  each.  The  payments 
seem  to  have  been  made  promptly,  for  the  agreement 
in  evidence  shows  that  it  was  surrendered  on  the  de- 
livery of  certificates  of  stock  on  April  10,  1903.  Two 
other  similar  applications  and  agreements,  involving 
in  each  case  a  thousand  shares  at  the  same  price,  bear- 
ing date  January  30th,  and  April  10, 1903,  were  eventu- 
ally carried  out  by  the  delivery  of  stock.  As  to  the 
last  there  was  some  delay  apparently  in  the  payments, 
for  the  certificates  of  stock  do  not  appear  to  have  been 
delivered  until  December,  1903.  Of  these  three  exe- 
cuted contracts  Dr.  Burwash  is  not  complaining,  but 
of  one  subsequently  entered  into  in  July,  1903,  and 
never  completed. 
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Dr.  Burwash  seems  to  have  taken  a  great  interest  in 
the  company  and  business  in  which  he  had  invested,  for 
although  unable  because  of  professional  duties  to  at- 
tend the  annual  stockholders '  meeting  of  June  15,  1903 
— to  vote  in  which  he  constituted  the  defendants, 
Beaunisne  and  Ballou,  his  proxies — he  was  at  the  office 
of  the  company  about  twice  a  week  from  the  time  of 
his  first  purchases  for  several  months.  During  that 
time  reports  of  officers  and  agents  of  the  company  to 
the  stockholders  were  printed  and  came  into  his  pos- 
session. The  first  was  in  the  form  of  a  letter  signed  by 
Mr.  Beaunisne,  dated  January  21,  1903,  and  addressed 
to  the  stockholders  of  the  International  Copper  &  Gold 
Company.  It  begins  with  a  statement  that  the  writer 
had  recently  visited  the  properties  of  the  company  in 
Mexico  that  he  might  have  that  familiarity  with  the 
situation  which  was  essential  to  intelligent  action  and 
that  he  was  accompanied  by  two  stockholders  and  by 
Dr.  Gibson,  a  chemist,  metallurgist,  assayer  and  min- 
ing expert.  This  document  certainly  gave  roseate  ac- 
counts of  what  turned  out  afterward  to  be  very  disap- 
pointing pieces  of  property — at  least  for  the  present — 
but  a  careful  consideration  and  analysis  of  it  do  not 
make  us  think  that  it  was  conceived  or  put  out  in  bad 
faith,  or  could  properly,  in  its  essential  representations, 
have  been  received  except  as  an  expression  of  opti- 
mistic opinion  from  one  who  neither  had  nor  pretended 
to  have  any  expert  knowledge. 

The  statements  that  are  cited  in  the  appellant *s  ar- 
gument as  examples  of  falsity,  namely,  "The  company 
is  served  in  Mexico  by  men  of  experience,  integrity 
and  good  judgment,"  "It  is  my  opinion  from  what  I 
saw  that  the  Pedregal  is  a  five  million  dollar  gold 
mine,"  "With  the  great  and  rich  properties  it"  (the 
company)  "possesses,  their"  (the  stockholders)  "in- 
vestment cannot  escape  being  a  highly  profitable  one," 
are  plainly  matters  of  opinion,  and  would  be  so  re- 
garded by  the  simplest  minded  and  least  experienced 
of  investors  even.     The  statements  concerning  five 
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assays  by  different  assayers  of  samples  brought  in  by 
different  parties  at  different  times  and  from  different 
localities  on  the  property  averaging  $22.64  a  ton,  may 
" clearly  imply,' '  as  the  appellant  urges,  "that  the 
average  of  the  body  of  ore  to  be  taken  out  of  that 
mine  is  of  a  richness  of  $22.64,' '  in  the  opinion,  hope 
and  expectation  of  the  writer,  but  it  certainly  could 
not  be  construed  as  a  representation  of  fact  or  a  guar- 
anty that  the  body  of  ore  would  be  of  that  richness. 
Indeed,  the  writer  afterward  discounts,  in  making  his 
predictions  or  calculations,  one- third  of  this  himself 
"for  safety,"  and  the  reader  who  had  much  experience 
of  prospective  gold  mines  might  well  have  thrown  off 
most  of  the  other  two-thirds  on  the  same  account. 
Averages  are  always  misleading,  and,  it  would  occur  to 
anyone,  except  a  person  whose  mind  was  aflame  with 
the  thought  of  the  wonderful  chances  which  mining 
affords  for  lucky  strikes,  that  there  was  quite  as  likely 
to  be  more  ore  like  the  sample  which  assayed  $6.64  to 
the  ton,  than  like  that  which  assayed  $41.74  to  the  ton. 
Both  samples  were  reported  in  the  table  from  which 
Mr.  Beaunisne  calculated  his  average,  and  if  the  items 
are  true,  which  is  not  disproved,  there  was  nothing 
approaching  a  misrepresentation  in  this  statement  of 
assays.  The  report  also  said  this:  "There  was  some 
question  in  the  past  as  to  whether  sufficient  water 
would  be  available  here  with  which  to  operate  an  ex- 
tensive plant,  but  during  my  visit  water  was  struck  in 
the  mine,  and  careful  investigation  in  the  neighbor- 
hood demonstrated  satisfactorily  that  there  was  plenty 
of  water." 

To  the  proposition  that  this  statement  was  false, 
counsel  cite  us  to  Beaunisne 's  own  testimony,  in  which 
he  explains  the  intermittent  running  of  the  mill  after 
it  was  erected,  by  the  fact  that  there  was  a  good  deal 
of  trouble  about  the  water  supply.  He  says:  "The 
estimates  of  the  people  there  who  were  in  charge,  Mr. 
Freeman  especially,  and  Mr.  Vildosolo,  as  to  the 
amount  of  water  which  might  be  obtained  by  sinking, 
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were  found  to  be  mistaken.    We  did  not  have  water 
enough  to  run  the  mill  regularly,  nor  anything  like  it." 

It  appears  to  be  true  that  the  " slimming  of  the  ore" 
when  the  mill  was  started,  as  hereinafter  set  out,  con- 
joined with  the  trouble  about  the  water,  was  the  cause 
of  the  disappointing  final  outcome,  and  the  statement 
about  water,  therefore,  may  be  considered  nearer  a 
misrepresentation  than  anything  else  set  forth  in  the 
letter.  But  the  statement  lacks  definiteness,  is  coupled 
with  the  warning  that  doubts  had  been  entertained 
on  the  subject,  and  in  its  context  and  connection  must 
after  all  have  suggested  that  it  could  be,  in  the  absence 
of  actual  experience  with  the  supply  of  water,  only  an 
expression  of  opinion  gathered  from  observation  and 
the  statements  of  others  as  to  how  the  water  facilities 
would  eventually  turn  out.  The  other  evidence  about 
the  water  would  seem  to  show  that  after  the  mill  was 
running  the  managers  of  the  mine  found  that  the  re-  * 
quirements  of  water  could  be  met  by  piping  it  about 
four  miles  "from  the  other  side  of  the  hills,"  which 
may  have  been  "the  neighborhood"  of  which  Mr. 
Beaunisne  spoke  in  his  letter.  But  one  of  the  further 
troubles  incident  to  enterprises  of  this  kind  then  inter- 
vened in  the  discovery  that  the  supposed  water  right 
had  been  granted  by  a  man  who  had  not  the  title  to 
it.  We  do  not  think  this  statement  about  water  can 
be  imputed  to  Beaunisne  as  a  fraudulent  misrepresen- 
tation. 

Under  date  of  March  30,  1903,  the  complainant,  as  a 
stockholder,  received  a  letter  signed  by  A.  P.  Balloji, 
secretary  and  treasurer.  The  concluding  paragraph 
is:  "In  a  letter  dated  Feby.  24th  Mr.  Freeman  in- 
formed us  that  he  had  secured  four  new  mines  for  the 
company  which  will  add  to  our  mineral  resources  in 
Sonora.  By  establishing  the  present  actual  value  of 
International  stock  at  ten  cents  per  share  on  each  mine 
this  company  controls,  stock  would  be  valued  at  $1.60 
per  share.  We  would  certainly  recommend  no  lower 
figure  than  this  except  for  purposes  of  development 
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and  equipment  on  a  larger  scale.* '  This  was  ad- 
verted to  on  the  cross-examination  of  Ballou  by  com- 
plainant's counsel  as  though  it  were  considered  a  false 
representation,  but  it  seems  evident,  without  explana- 
tion even,  that  it  was  a  mere  arbitrary  valuation  of 
such  chances  as  the  company  had,  and  really  meant 
nothing  at  all.  With  this  communication  to  the  stock- 
holders from  Ballou  was  enclosed  a  report  from  Chas. 
B.  Gibson,  the  assayist  who  accompanied  Mr.  Beau- 
nisne  on  his  tour  of  inspection.  '  It  is  addressed  to  Mr. 
Beaunisne  as  president  of  the  company.  Like  the 
other  pamphlets  and  documents  produced,  it  is  opti- 
mistic in  its  tone,  but  has  no  inherent  evidences  of  bad 
faith  or  falsity  in  'stated  facts.  It  is  to  be  noted,  we 
think,  that  the  difficulty  about  water  was  not  over- 
looked altogether,  for  Mr.  Gibson  says:  "It  is  also  to 
be  regretted  that  in  this  country  there  is  a  scarcity 
of  timber  and  water  in  the  immediate  vicinity  of  the 
mines."  He,  however,  afterward  says:  "So  far  as 
the  water  is  concerned,  that  matter  will  take  care  of 
itself,  for  with  depth,  as  is  proven  in  two  instances, 
the  mines  will  provide  enough  for  all  requirements.' ' 
But  this,  it  would  be  apparent  to  everybody,  was  but 
the  opinion  of  an  expert  that  a  difficulty  would  not  be 
found  insuperable — not  a  representation  of  fact  put 
out  by  people  with  stock  to  sell. 

There  was  also  brought  to  Dr.  Burwash 's  attention 
before  his  purchase,  which  he  is  now  endeavoring  to 
rescind,  a  printed  postal  card  sent  out  by  * i  The  Inter- 
national Copper  &  Gold  Company,  A.  P.  Ballou, 
Sec.  &  Treas.,"  to  the  various  stockholders,  which 
was  an  enthusiastic  prelude  or  foreword  to  a  still 
more  enthusiastic  report  soon  sent  around.  Com- 
plainant points  out  as  false  in  this  postal  card  the 
statements,  "We  are  mining  large  quantities  of  rich 
free  milling  ore,"  "This  means  early  dividends," 
"Plenty  of  water  for  mill,"  and  "Rich  ore  struck  in 
ancient  works  on  Pedregal."  The  first  of  these  state- 
ments is  coupled  with  the  statement  that  this  ore  is 
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"for  the  forty  ton  mill  now  rapidly  being  completed,' ' 
and  the  insufficient  grounds  of  the  opinion  about  the 
quality  and  richness  of  the  ore  mined  must  have  been 
known  to  one  as  interested  in  the  business  and  as- 
siduous at  the  offices  of  the  company  as  the  complain- 
ant, as  well  as  to  Mr.  Ballou.  The  expression,  "This 
means  early  dividends,"  was  clearly  an  expression  of 
opinion  following  $n  " estimate' '  of  the  "earning  ca- 
pacity of  this  first  mill/'  which  had  not  been  erected, 
and  was  nothing  more  than  the  belief  of  all  the  stock- 
holders, undoubtedly,  up  to  this  time.  The  last  two  ex- 
pressions purported  to  be  parts  of  a  telegram  from 
"C.  F.  Tolnian,  Jr.,  Supt.,"  and  the  authority  being 
given  and  no  proof  of  bad  faith  in  their  repetition  or 
knowledge  of  their  falsity  or  inaccuracy  being  shown 
to  exist  in  the  defendants,  it  does  not  seem  that  they 
should  be  imputed  to  them  as  misrepresentations. 

The  report  in  detail,  of  which  the  postal  card  was 
the  herald,  duly  followed.  It  was  not  signed,  but 
bears  on  its  title  page  the  names  of  all  the  officers  and 
management  of  the  company,  and  may  be  assumed  to 
have  been  issued  by  them.  It  is  addressed  to  Stock- 
holders of  the  International  Copper  &  Gold  Company, 
and  the  complainant  says  he  received  one  before  he 
made  his  purchase  of  July  15th.  This  certainly  is  a 
very  enthusiastic  description  of  opinions  and  expecta- 
tions, with  quotations  from  Mr.  Freeman's  and  Mr. 
Tolman 's  reports  to  the  company,  on  various  dates. 
It  is  unnecessary  to  go  over  its  statements  separately. 
They  do  not  differ  from  those  in  the  documents  which 
preceded  it,  and  they  do  not,  to  our  mind,  show  bad 
faith  or  fraud  or  intentional  misrepresentation,  but 
only  the  speculative  hopefulness  of  the  "promoter' ' 
and  "prospector."  The  gist  of  it  all  is,  that  the  pros- 
pects are  very  rich ;  that  if  the  company  has  machinery 
enough  and  capital  enough  it  will  reap  millions  in 
profit,  and  that  a  small  mill  was  recently  purchased 
and  is  in  course  of  erection.  It  was  plain  until  that 
mill  began  to  run,  no  certain  ascertained  facts  of  value 
about  the  outcome  of  the  venture  would  be  known. 
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June  15,  1903,  there  tvas  an  annual  meeting  of  the 
company  held  in  Chicago.  Dr.  Burwash  did  not  at- 
tend, but  gave  a  proxy  to  Beaunisne  and  Ballou  to 
vote  his  stock.  June  28,  1903,  Dr.  Burwash  invited 
Mr.  Beaunisne  to  dinner  at  his  house.  Mr.  Beaunisne 
says  he  was  told  that  Dr.  Burwash  desired  to  interest 
some  friends  of  his  in  the  Mexican  project,  and  that  he 
went  to  oblige  Dr.  BurWash  and  did  not  try  to  sell  him 
stock  nor  go  there  for  that  purpose.  He  met  there 
Mr.  Freeman,  Mr.  George  Montgomery,  and  one  or  two 
other  gentlemen,  who  never  became  connected  with  the 
company.  As  to  what  was  said  at  that  dinner,  we 
must,  under  the  rule  laid  down,  assume  the  truth  of 
Mr.  Beaunisne 's  testimony  wher6  there  is  a  difference 
between  him  and  Dr.  Burwash.  So  considered,  the 
interview  of  that  day  between  the  parties  certainly 
adds  nothing  to  the  alleged  misrepresentations  induc- 
ing the  purchase  of  July  15th  by  the  complainant.  The 
story  told  by  Mr.  Beaunisne  Xrias  simply  what  he  had 
seen,  colored  with  the  roseate  anticipations  which 
everybody  connected  with  the  matter  seemed  to  in- 
dulge in. 

In  July,  1903,  from  the  15th  to  the  24th  (concerning 
the  exact  dates  there  seems  to  be  some  confusion), 
there  was  a  meeting  between' Dr.  Burwash,  the  com- 
plainant, and  Mr.  Ballou,  the  defendant,  and  Mr. 
George  Montgomery  and  Mr.  E.  L.  Montgomery,  at 
the  offices  of  the  company,  which  resulted  in  another 
application  on  the  part  of  Dr.  Burwash  for  stock.  Of 
this  conversation,  too,  there  are  different  versions  by 
those  who  took  part  in  it,  in  choosing  between  which 
we  must,  for  the  purposes  of  determining  this  appeal, 
accept  the  defendants'.  So  far  as  the  prospects  of 
the  mines  were  concerned,  which  is  what  we  are  now 
alone  considering,  there  is  certainly  nothing  proven 
to  have  been  said  at  this  or  other  interviews  which  in- 
creased to  any  appreciable  extent  the  sum  of  the  repre- 
sentations and  statements  hitherto  made  and  hopes 
hitherto  held  out.    It  was  the  same  story.    Ballou  said, 
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and  Dr.  Burwash,  with  apparently  the  same  oppor- 
tunities for  judging,  believed,  that  soon  there  would  be 
dividends;  but  as  to  one  note,  and  one  only,  and  that 
the  last,  the  complainant  made  the  stipulation  that  it 
was  not  to  be  payable  until  dividends  had  been  de- 
clared. The  same  old  story  was  told,  too,  of  the  great 
supply  of  ore  on  the  dump  and  its  supposed  richness. 
But  this  could  hardly  have  been  new  to  Dr.  Burwash 
after  his  continuous  visits  to  the  company's  offices  for 
the  six  months  preceding.  The  really  most  significant 
fact  is  that  practically  admitted  by  Dr.  Burwash,  that 
at  that  time  he  knew  and  had  heard  from  the  officers 
of  the  company  that  the  mill  was  not  completed,  and 
that  there  had  been  no  ore  run  through  it,  and  that  the 
only  knowledge  of  the  character  of  the  ore  came  from 
assays  of  samples  and  guessing  at  averages. 

Dr.  Burwash  made  an  application  for  seven  thou- 
sand additional  shares,  and  received  an  agreement  like 
that  he  had  three  times  before  taken  for  smaller 
amounts.  This  application  and  agreement  and  the  re- 
sulting payments  and  obligations  given  by  him  are 
what  he  is  now  seeking  to  rescind  and  escape  from. 
Their  form  and  the  representations  concerning  the 
origin  and  ownership  of  the  stock  we  will  discuss  a 
little  later,  but  as  to  the  preceding  statement  of  the 
defendants,  written  and  oral,  concerning  the  character 
and  prospects  of  the  mines  which  were  controlled  by 
this  stock,  it  is  here  the  place  to  repeat  that  we  do  not 
find  in  them  a  fraudulent  intent  or  character,  and  that 
they  seem  to  us  like  the  usual  utterances  of  over-en- 
thusiastic mining  adventures.  They,  therefore,  furnish 
no  cause  for  allowing  a  rescission  of  complainant's 
contract,  although  it  was  discovered  afterward,  when 
the  milling  began,  that  the  slimness  as  a  whole  of  the 
ore  which  was  available,  as  well  as  the  difficulties  about 
the  water  supply,  worked  a  great  disappointment,  and 
that  the  ore,  as  complainant  testifies,  did  not  run 
'above  $10  or  $20  a  ton,  and  no  dividends  have  been 
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paid.  Such  is  not  the  unusual  event  of  golden  expecta- 
tions. 

Counsel  for  appellant  cite  cases  under  the  17th 
Point  of  their  hrief  to  the  proposition  that,  as  the  com- 
plainant had  never  visited  the  mines,  the  defendants' 
statements  of  the  value  of  them  were  not  representa- 
tions of  matters  of  opinion,  hut  of  matters  of  fact  The 
cases  do  not  bear  out  this  theory,  and  it  would  be  un- 
reasonable to  expect  them  to  do  so.  Neither  the  means 
of  knowledge  or  of  accessibility  to  knowledge  which  a 
vendee  has,  nor  the  lack  of  such  means,  can  change 
expressions  of  opinion  by  a  vendor  to  statements  of 
fact,  or  statements  of  fact  to  expressions  of  opinion. 
Such  means  may  impose  on  the  vendee  such  obliga- 
tions, under  the  rule  of  caveat  emptor,  that  even  rep- 
resentations of  fact  may  not  give  him  the  right  to 
rescind  a  contract  which  he  has  entered  into  in  neglect 
of  his  opportunities  to  ascertain  the  truth;  but  the 
lack  of  them  does  not  render  enthusiastic  predictions, 
falsified  by  the  event,  misrepresentations. 

The  application  which  the  complainant  signed  for 
the  seven  thousand  shares  was  in  the  same  printed 
form,  as  we  have  said,  as  those  in  which  he  had  applied 
for  the  stock  previously  bought  by  him.  It  was  as  fol- 
lows: 

"Stock   Obdbb  Blank    fob    Special   Issue    Pbivate 

Stock  in  the 

Intebnational,  Coppeb  and  Gold  Company, 

Chicago  Office:  1122  Merchants  Loan  and  Trust  Bldg. 

This  special  issue  of  private  Stock  is  Donated  and 
sold  in  order  to  save  treasury  stock. 

Ownership  of  stock  in  this  Company  means  an  inter- 
est in  all  of  Its  Mines. 

Make  all  checks  or  drafts  for  stock  from  this  fund 
payable  to,  A.  P.  Ballou,  Trustee. 

Terms :    Five  equal  monthly  payments. 

(308)  , 

I  hereby  subscribe  for  seven  thousand  shares  of  ■ 
fully  paid  and  non-assessable  stock  of  the  International  i 
Copper  &  Gold  Company,  at  one  dollar  per  share,   , 
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less  20%  discount,  par  value  $1.00,  for  which  I  enclose 
One  Thousand  Dollars  ($1,000)  as  first  payment 
thereon,  balance  to  be  paid  in  sixteen  equal  monthly 
payments  of  $200.00  each,  and  one  of  fourteen  hun- 
dred ($1,400)  dollars  respectively,  on  the  15th  day  of 
each  and  every  month  from  date  until  fully  paid.  It 
it  hereby  agreed  that  the  final  payment  of  $1,400  may 
be  deferred  until  paid  by  dividends  accruing  to  the 
above  stock,  with  interest  at  5%  per  annum  after  ma- 
turity. 

In  case  I  fail  to  make  my  monthly  payments  regu- 
larly as  above  agreed,  the  Company  may  at  its  option 
cancel  my  application  and  issue  to  me  fully  paid  stock 
in  even  shares  for  the  money  I  have  paid  at  the  then 
price  of  said  stock. 

Name:    H.  J.  Burwash, 
Address :    721  N.  Hoyne  Ave. 

Date  July  15,  1903." 

The  agreement  given  to  complainant  was  also  in  the 
same  form  as  those  theretofore  received  by  him.  It 
was  headed:  "Agreement  for  Stock  in  The  Interna- 
tional Copper  &  Gold  Company,"  and  was  signed 
by  Albert  G.  Beaunisne  and  A.  P.  Ballou,  individually 
and  not  as  officers  of  the  company.  It  reproduced  the 
application  in  extenso  except  the  signatures,  and  certi- 
fied that  said  application  had  been  received  and  ac- 
cepted, and  that  the  6ontractors  agreed  to  deliver  the 
stock  to  the  order  of  the  said  purchaser  upon  payment 
therefor  according  to  the  terms  of  the  application. 

The  complaint  of  Dr.  Burwash  centers  as  much 
about  representations  concerning  the  ownership,  ori- 
gin and  disposition  of  the  proceeds  of  the  stock  thus 
contracted  for  by  him,  as  it  does  about  the  alleged 
representations  of  the  value  of  the  property  controlled 
by  it. 

The  complainant  alleges  that  it  was  represented  to 
him  by  E.  L.  Montgomery,  before  he  bought  this  seven 
thousand  share  lot,  that  "the  company"  had  bought 
a  large  block  of  stock  from  one  of  the  stockholders, 
who  was  about  to  throw  it  upoij.  the  market,  and  that 
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it  could  be  bought  for  80  cents  a  share ;  that  Montgom- 
ery was  the  agent  of  the  defendants;  that  he,  Bur- 
wash,  told  Montgomery  he  would  buy  no  private  stock, 
but  would  go  to  the  office  of  the  company  if  he 
wanted  to*  buy  stock;  that  Ballou  told  him  in  con- 
nection with  his  various  purchases  of  stock,  that 
he,  Ballou,  was  trustee  for  the  International  Cop- 
per &  Gold  Mining  Company,  and  that  all  the 
money  derived  from  the  sale  of  the  stock  was  to 
go  into  the  treasury  of  the  International  Copper 
&  Gold  Company.  In  this  the  complainant  was  cor- 
roborated by  George  A.  Montgomery,  who  took  the 
stand  and  swore  that  at  the  conversation  which  culmi- 
nated in  the  execution  ,of  the  application  and  agree- 
ment dated  July  15,  1903,  both  he  (Montgomery)  and 
Ballou  said  to  the  complainant  that  the  International 
Copper  &  Gold  Company  owned  the  stock,  and  that 
the  money  from  the  sale  of  the  stock  would  go  to  in- 
crease the  development  fund  of  the  company.  These 
statements,  the  complainant  urges,  were  material  mis- 
representations, sufficient  in  themselves  to  justify  and 
require  the  court  to  rescind  the  contract,  for  the  facts 
were  that  it  was  not  stock  belonging  to  the  company 
that  Burwash  was  purchasing,  but  stock  belonging 
to  Beaunisne  and  Ballou  (or  possibly  to  Beaunisne, 
Ballou  and  DeGolyer),  for  whom,  and  not  for  the 
company,  Ballou  was  trustee,  and  that  the  proceeds 
of  the  said  stock  were  not  to  go  into  the  treasury 
of  the  company,  or  into  any  fund  of  the  company,  and 
if  they  went  to  the  development  of  the  mines,  went  so 
only  at  the  uncontrolled  will  and  pleasure  of  the  de- 
fendants, and  could  be  withheld  at  the  same  will  and 
pleasure.  This  and  other  contentions  of  the  appel- 
lant concerning  the  character  and  validity  pf  the  stock 
bought  by  him,  make  it  necessary  at  this  point  to. 
advert  to  the  history  of  the  International  Copper  & 
Gold  Company  and  the  methods  used  by  the  defend- 
ants, who  were  its  principal  officers,  to  finance  it.  In 
August,  1901,  the  Santa  Fe  Copper  &  Gold  Mining 
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Company  was  organized  as  an  Illinois  corporation  by 
the  two  defendants,  Beaunisne  and  Ballou,  and  one 
DeGolyer.  Its  capital  was  $10,000,  Beaunisne  sub- 
scribed for  $3,400;  each  of  the  others  for  $3,300.  The 
allegation  of  the  bill  is  that  a  very  small  sum  of  money 
and  some  mining  claims  of  very  small  value  were  all 
that  was  paid  for  the  stock  by  the  subscribers,  but 
there  seems  to  be  no  evidence  about  this  in  the  record, 
and  we  deem  it,  in  view  of  the  subsequent  history  of 
the  matters,  immaterial.  The  company  was  undoubt- 
edly capitalized,  as  is  usual  in  the  case  of  such  corpo- 
rations, by  its  acquisition  of  " prospects,' '  in  mining 
parlance. 

It  is  to  be  borne  in  mind  throughout  that  we  are1 
not  dealing  with  the  rights  of  creditors  of  the  com- 
pany, attacking  the  validity  and  substantiality  of 
capital  stock  payments,  but  with  those  of  fellow  ad- 
venturers in  a  speculative  enterprise,  whose  entrance^ 
into  it  was  of  different  dates.  It  is  not  the  question, 
therefore,  of  adequate  payment  of  the  capital  stock 
we  have  to  consider,  but  of  the  alleged  fraudulent 
misrepresentations  of  the  defendants.  It  is  not  shown, 
as  we  hold,  that  there  was  any  concealment  from  or 
misrepresentation  to  complainant  as  to  the  payment  < 
of  the  capital  stock  of  any  of  the  companies  involved 
or  described  in  this  litigation. 

The   Santa   Fe   Company   was   "protocolized"   in  j 
Mexico,  by  which  it  seems  to  be  meant  that  it  was  J 
there  authorized  to  do  business  by  the  government  of  ! 
the  Republic  of  Mexico.  In  October,  1901,  the  Santa  * 
Fe  Company  made  a  contract  with  one  Gad  Freeman, 
a  mining  prospector  and  miner,  to  acquire  certain 
mining  claims  in  Mexico,  and  do  certain  work  for  cer- 
tain considerations.    In  the  same  month  there  was  filed 
in  the  office  of  the  county  recorder  of  the  county  of 
Maricopa  in  the  Territory  of  Arizona,  and  in  the  office 
of  the  Secretary  of  the  Territory  of  Arizona,  a  docu- 
ment, signed  and  sealed  by  Albert  G.  Beaunisne,  A.  P. 
Ballou  and  Frank  G.  DeGolyer,  purporting  to  be  Arti- 
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cles  of  Incorporation  under  the  laws  of  Arizona  of  the 
International  Copper  &  Gold  Mining  Company.  The 
principal  place  of  business  in  Arizona  of  said  corpora- 
tion by  said  articles  was  to  be  Phoenix,  Arizona,  and 
outside  of  Arizona,  Chicago,  Illinois,  or  such  other 
place  as  the  Board  of  Directors  might  by  resolution  di- 
rect. 

Its  purposes  were  "to  purchase,  lease,  bond,  locate 
or  otherwise  acquire,  own,  exchange,  sell,  or  otherwise 
dispose  of,  pledge,  mortgage,  hypothecate  and  deal  in 
mines,  mining  claims,  oil  lands,  mineral  lands,  oil,  gas, 
asphaltum,  petroleum,  water  and  water  rights,  and  to 
work,  mine,  explore  and  develop  the  same,  to  do  a  gen- 
eral real  estate  and  mercantile  business,  to  own, 
handle,  control  letters  patent  and  inventions,  to  bor- 
row money  and  execute  mortgages  or  deeds  of  trust, 
to  secure  the  same,  to  buy,  sell,  own  and  control  stocks 
in  other  companies,  and  in  general  to  do  all  things 
necessary  to  the  proper  conduct  of  the  business  of  the 
corporation  in>  the  Territory  and  elsewhere,  not  in- 
consistent with  the  laws  of  the  United  States  and  the 
Territory  of  Arizona," 

The  capital  stock  was  to  be  $2,000,000,  divided  into 
two  million  shares  of  the  par  value  of  one  dollar  each. 
It  was  provided  in  the  articles  that  at,  such  time  as 
the  board  of  directors  might  by  resolution  direct,  said 
capital  stock  should  be  paid  into  the  corporation  either 
in  cash  or  by  the  sale  and  transfer  to  it  of  real  or  per- 
sonal property  for  the  uses  and  purposes  of  the  cor- 
poration, in  payment  for  which  shares  of  the  capital 
stock  of  the  corporation  might  be  issued,  and  the  capi- 
tal stock  so  issued  should  thereupon  and  thereby  be- 
come and  be  fully  paid  up  and  non-assessable. 

December  2,  1901,  Beaunisne,  Ballou  and  DeGolyer 
met  in  Chicago,  and,  purporting  to  act  as  stockholders 
of  the  International  Copper  &  Gold  Mining  Company, 
elected  as  directors  of  that  company  themselves  and 

A.  S.  Service,  T.  B.  Smith,  W.  C.  Heimbuecher  and  E. 

B.  Tolman.    At  a  meeting  of  said  directors  imme- 
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diately  thereafter,  Beaunisne  was  elected  president  of 
the  company,  DeGolyer,  vice-president,  Ballou,  secre- 
tary and  also  treasurer,  and  Tolman,  counsel.  A  seal 
and  stock  certificate  book  were  ordered  for  the  cor- 
poration. By-laws  were  adopted.  A  resolution  was 
then  offered  and  adopted,  which  recited  that  Beaunisne, 
Ballou  and  DeGolyer  owned  three  described  mining 
claims  in  Colorado,  and  were  also  the  sole  owners  of 
the  capital  stock  of  the  Santa  Fe  Copper  &  Gold  Min- 
ing Company,  which  was  the  owner  of  valuable  min- 
ing property  in  Mexico,  and  authorized  to  do  business 
therein,  that  said  claims  and  stock  were  worth  $2,000,- 
000,  and  that  Beaunisne,  Ballou  and  DeGolyer,  being 
the  sole  subscribers  to  the  stock  of  the  International 
Company,  had  offered  said  claims  and  said  stock  in 
the  Santa  Fe  Company  in  payment  of  their  subscrip- 
tion, and  that  the  International  Company  had  accepted 
said  mining  claims  and  said  Santa  Fe  stock  in  full  pay- 
ment of  the  said  subscriptions. 

Another  resolution  was  then  adopted,  reciting  that  it 
was  desirable  to  have  stock  in  the  treasury  of  the 
corporation  to  be  sold  for  the  purpose  of  obtaining 
money  to  prosecute  the  business  of  said  corporation, 
and  thak  Beaunisne,  Ballou  and  DeGolyer  were  de- 
sirous of  having  money  in  the  treasury  so  that  the 
value  of  their  stock  should  be  increased,  and  had 
offered  to  transfer  to  said  corporation,  for  the  pur- 
pose of  raising  money  to  prosecute  the  business  of 
Baid  corporation,  1,000,000  shares  in  equal  propor- 
tions, and  accepting  said  offer.  Presumably  to  render 
the  stock  more  attractive  to  investors,  however,  and 
to  make  that  which  should  eventually  remain  in  thGir 
own  hands  more  valuable,  Beaunisne,  DeGolyer  and 
Ballou,  not  in  formal  meeting  of  the  corporation  or  of 
its  directors,  but  independently  thereof,  agreed  to- 
gether to  donate  some  of  their  million  retained  shares 
to  a  fund  known  among  themselves,  at  least,  as  "The 
Development  Fund."  They  placed  these  shares  in 
the  hands  of  A.  P.  Ballou,  trustee  for  himself  and 
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the  two  others,  and  from  this  fund  of  shares  sales 
began  to  be  made  a  year  or  so  before  Dr.  Burwash 
became  interested  in  the  company.  No  account  was 
kept  in  the  company  books  of  the  proceeds  or  of  the 
disposition  of  the  proceeds  of  these  sales,  but  Ballou 
kept  books  of  account,  as  trustee,  for  himself  and  his 
two  associates,  of  the  receipts  and  disbursements  of 
the  fund.  No  detailed  transcript  from  these  books 
appears  in  the  record,  nor  does  it  appear  in  the  record 
how  much  moniey  was  realized  from  the  sale  of  this 
original  stock  thus  placed  in  Ballou 's  hands,  as  trus- 
tee, but  Ballou  testified  (Bee.  601)  that  373,083  shares 
of  it  were  so  donated  and  sold,  and  that  all  the  pro- 
ceeds went  into  acquiring  titles  to  mines,  getting  mine 
machinery,  and  into  salaries  and  wages,  developments 
of  the  mines,  and  other  expenses  appertaining  to  the 
Santa  Fe  Company,  in  whose  name  the  property  stood 
and  the  work  was  being  done  in  Mexico.  A  commis- 
sion of  25  per  cent,  was  allowed  to  all  agents  and 
others  making  sale  of  the  stock,  and  this  commission 
also  was,  at  least  sometimes,  taken  as  an  individual 
perquisite  by  Beaunisne,  Ballou  and  DeGolyer  when 
they  personally  made  sale  of  any  stock. 

It  would  seem  from  the  evidence  in  the  record  that 
contemporaneously  with  the  International  Company 
there  existed  a  mining  company,  incorporated  in  the 
State  of  Wyoming,  under  essentially  the  same  manage-[ 
nlent  and  apparently  with  some  common  stockholders,! 
called  the  Montana  Copper  &  Gold  Mining  Company.) 
It  was  capitalized  at  a  million  dollars  in  a  million 
shares  of  the  par  value  of  one  dollar  each.  Its  holdings 
consisted  of  several  mining  claims  in  Montana  with 
some  development  work  and  some  machinery  con- 
nected therewith. 

April  30,  1902,  a  meeting  of  the  directors  of  the  In- 
ternational Copper  &  Gold  Company  was  held,  and  a 
resolution  adopted  recommending  to  the  stockholders 
of  the  International  Company  that  the  capital  stock 
of   the    International    Company   be   increased   from 
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2,000,000  shares  to  3,000,000;  that  the  Montana  Com- 
pany stockholders  be  given  an  opportunity  to  exchange 
their  stock  for  an  equal  number  of  shares  of  the  in- 
creased capital  of  the  International,  and  that  said 
increase  of  stock  be  set  aside  and  issued  for  the  pur- 
pose of  purchasing  the  outstanding  Montana  Co.  stock 
and  other  properties,  A  memorandum  was  made  by 
the  directors,  to  be  presented  to  the  stockholders,  of 
various  advantages  expected  for  the  stockholders  of 
both  companies  through  the  proposed  action. 

A  special  meeting  of  the  stockholders  of  the  Inter- 
national Company  was  called  for  May  14, 1902,  in  Chi- 
cago, and  the  recommendations  of  the  directors  were 
laid  before  it  The  notice  for  the  meeting  specified 
the  purpose  to  be  only  the  increasing  of  the  capital 
stock  one  million  shares,  but  it  would  seem  that  the 
minutes  of  the  directors'  meeting  wers  sent  with  the 
notice,  which  minutes  contained  the  scheme  and  argu- 
ments before  referred  to.  At  the  meeting  of  stock- 
holders 426,013  shares  were  represented  in  person, 
and  442,534  shares  were  represented  by  proxies  to 
Beaunisne.  A  resolution  was  unanimously  adopted 
increasing  the  capital  stock  from  2,000,000  to  3,000,000 
shares  of  the  par  value  of  a  dollar  each,  and  another 
that  it  was  considered  advisable  to  combine  the  Inter- 
national and  Montana  Companies  under  one  manage- 
ment, and  that  the  directors  of  the  International  be 
authorized  and  instructed  to  use  the  million  of  increase 
for  the  acquirement  of  the  capital  stock  of  the  Mon- 
tana Company  and  other  property;  that  the  Montana 
Company  stockholders  be  offered  an  opportunity  to 
exchange  their  stock  for  an  equal  number  of  shares 
of  the  increased  capital  stock  of  the  International, 
share  for  share,' and  that  said  increase  of  stock  be  set 
aside  and  issued  for  the  purpose  of  purchasing  the 
outstanding  Montana  stock  and  other  properties,  and 
be  issued  full  paid  and  non-assessable  on  receipt  of 
proper  transfer  of  said  stock  and  properties  to  the 
International  Company. 
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On  the  following  day,  May  15,  1902,  the  directors  of 
the  International  Company  met.  They  adopted  a  re- 
solution issuing  a  million  additional  shares  of  stock 
as  fully  paid  and  non-assessable,  as  follows:  " 600,000 
shares  to  the  order  of  A.  P.  Ballou,  Trustee,  in  ex- 
change for  600,000  shares  of  Montana  stock,  represent- 
ing a  controlling  interest  in  the  outstanding  stock  of 
the  Montana  Copper  &  Gold  Mining  Company,  and 
thp  additional  400,000  shares  to  the  order  of  A.  P. 
Ballou,  Albert  C.  Beaunisne  and  F.  G.  DeGolyer,  in 
consideration  of  the  transfer  to  the  International 
Company  of  a  copper  mining  property  in  Missoula 
County,  Montana,' '  and  on  the  further  consideration 
"of  the  payment  of  all  sums  of  money  necessary  to 
acquire  the  title  to  the  Mexican  properties  then  being 
acquired  for  the  International  Company  by  Freeman 
in  Mexico,  and  of  services  in  obtaining  the  same,  and 
of  the  payment  of  all  commissions  for  the  sale  of  such 
stock  and  of  the  financing  of  the  enterprise  by  the  sale 
of  such  stock  to  a  point  of  producing  and  treating  the 
ores,  thus  accomplishing  all  these  purposes  with  the 
proceeds  of  such  stock  without  the  issuance  of  any 
part  of  the  million  shares  in  the  treasury." 

It  was  stated  and  read  into  the  minutes  of  the  an- 
nual stockholders  meeting  heretofore  alluded  to  as 
held  on  June  15,  1903,  that  640,135  shares  were  re- 
quired and  used  for  the  exchange  of  Montana  stock, 
leaving  359,865  shares  available  for  the  development 
purposes  to  which '  Beaunisne,  Ballou  and  DeGolyer 
had  agreed  to  devote  it.  (The  statement  on  Rec.  page 
643  that  373,083  was  the  number  of  shares  donated  to 
the  trustee  fund  "of  the  increase,"  is  apparently  a 
typographical  error  for  "prior  to  the  increase.' '  See 
Bee.  page  601.)  Beaunisne,  at  the  same  meeting,  in  a 
statement  somewhat  laudatory  of  himself  and  his  two 
associate  promoters,  also  copied  into  the  minutes, 
said  that  the  only  difference  between  the  transactions 
by  which  he  and  Ballou  and  DeGolyer  contributed  the 
stock  of  the  original  issue  (373,083  shares),  and  that 
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by  which  they  contributed  the  stock  of  the  increased 
issue  (359,865  shares)  to  the  trustee  fund  in  the  hands 
of  Mr.  Ballou,  was  that  "they  made  no  agreement  in 
regard  to  the  original  stock,  but  did  what  they  did 
voluntarily  and  without  assuming  any  obligation/9 
but  that  as  to  the  increased  stock  "they  did  assume 
the  definite  responsibilities  mentioned."  Mr.  Beau- 
nisne  also  said  in  that  statement,  speaking  of  the  first 
fund  of  " donated' '  or  "contributed"  stock  in  Mr. 
Bailout  hands,  "Everything  done  in  this  matter  was 
done  without  any  legal  obligation  on  the  part  of  the 
gentlemen  named,  and  was  a  voluntary  gift.  While 
these  gentlemen  have  never  agreed  not  to  sell  any  of 
their  individual  stock  for  their  own  benefit,  yet  they 
have  refrained  from  selling  any  and  shall  continue  so 
to  refrain,  except  directly  or  indirectly  for  the  inter- 
ests of  the  company.  It  has  been  necessary,  for  the 
purpose  of  carrying  out  their  plan  and  to  secure  the 
successful  completion  thereof,  to  sell  a  small  portion 
of  said  private  stock  and  use  the  money  realized  there- 
from for  purposes  which,  while  not  directly  connected 
with  the  development  of  the  company's  properties, 
were  yet  equally  important  to  its  interests.  For 
example,  the  question  of  transportation  is  one  of  the 
most  vital  questions  affecting  this  company's  pros- 
perity. If  the  gentlemen  referred  to  should  have 
found  occasion  to  devote  a  portion  of  their  stock  to  the 
promotion  of  a  railroad  enterprise  and  the  personal 
expenses  incident  thereto,  the  result  of  which  would 
finally  be  to  increase  the  value  of  the  company's  prop- 
erty tenfold,  the  stockholders  certainly  will  be  greatly 
benefited  by  such  action  on  their  part." 

This  plainly  refers  to  the  fact  that  Mr.  Beaunisne, 
Mr.  Ballou  and  Mr.  DeGolyer,  from  the  fund  of  origi- 
nal stock  in  Mr.  Ballou 's  hands  as  trustee,  or  its  pro- 
ceeds, had  expended  $12,500  in  getting  a  concession  for 
a  railroad  enterprise  in  the  Mexican  mining  country 
called  the  Southern  Sonora  &  Alamos  Railroad,  in 
which  they  with  some  but  not  all  of  their  associates  in 
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the  International  Company  were  interested,  Mr. 
Ballou  testified  that  the  $12,500  was  afterwards  re- 
turned to  the  fund  with  a  six  thousand  dollar  incre- 
ment from  some  source.  Mr.  Beaunisne  in  his  state- 
ment also,  in  speaking  of  the  fund  of  increased  stock, 
concerning  which  he  and  Mr.  Ballou  and  Mr.  De- 
Golyer  had  assumed  definite  responsibilities,  says  that 
if  any  portion  should  remain  after  the  company's  en- 
terprise had  been  brought  to  the  point  of  producing 
and  treating  the  ores,  "it  would  of  course  represent  a 
partial  compensation  for  their  services,  and  for  the 
property"  (alluding  to  the  Missoula  County  Copper 
Mining  claim)  "which  they  transf erred.' ' 

Mr.  Ballou  testified  that  after  the  increase,  the  stock 
that  was  sold  was  "largely  from  the  increase,"  the 
original  being  "tightly  pooled — held  intact  with 
agreement  not  to  sell  by  individual  holders.' '  No 
account  of  the  disposition  of  the  proceeds  of  these 
sales  of  the  increased  stock  in  detail  appears  in  the 
record,  but  Mr.  Beaunisne 's  statement  at  the  meeting 
of  June  15,  1903,  was  supplemented  by  a  so-called 
financial  statement  of  Mr.  Ballou,  in  which  he  stated 
that  to  March  31,  1903,  there  had  been  received  from 
the  sale  of  "private  stock" — whether  of  both  funds  or 
not  does  not  clearly  appear — over  $138,000,  and  dis- 
bursed for  the  development  of  the  mines  and  expenses 
of  the  company  something  over  $96,000.  When  he 
testified  in  the  latter  part  of  1905,  he  said  that  includ- 
ing some  money  from  the  sale  of  the  fund  of  original 
stock  (what  proportion  does  not  appear),  there  had 
been  realized  from  the  sale  of  the  increase  stock  since 
the  increase  about  one  hundred  and  eighty-three  thou- 
sand dollars.  Generally  he  testified  that  all  this 
money  was  expended  for  the  account  and  benefit  of 
the  International  Company.  "Thousands  and  thou- 
sands of  dollars,"  he  says  at  one  point  in  his  testi- 
mony, and  "hundreds  of  thousands  of  dollars,"  he 
says  at  another,  were  sent  to  the  Santa  Fe  Company 
in  Mexico  to  do  the  work  there.    Other  uses  to  which 
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the  money  was  put,  claimed  to  be  indirectly  for  the 
advantage  of  the  International  Company,  will  be  here- 
after alluded  to. 

Mr.  Ballou  claimed  in  his  testimony  that  he  and 
Beaunisne  and  DeGolyer  had  literally  fulfilled  the 
agreement  involved  in  the  acceptance  of  the  increased 
stock  under  the  resolutions  of  May  15,  1902,  and  de- 
tailed the  work  done  in  the  different  mining  properties 
controlled  by  the  International  Company  which  had 
brought  the  enterprise  "to  the  point  of  producing  and 
treating  the  ores,"  conceding,  however,  that  such  pro- 
duction and  treatment  had  not  proved  profitable. 

It  is  not  necessary  for  the  decision  of  this  case  for 
us  to  express  a  favorable  opinion  of  the  method  pur- 
sued in  organizing,  financing  and  carrying  on  this  en- 
terprise, as  compared  with  a  method  which  may  be 
reckoned  now  as  nearly  if  not  entirely  obsolete,  of 
allowing  all  persons  who  wish  to  be  associated  together 
for  the  development  of  a  particular  undertaking  to 
share  proportionately  to  their  ventures  in  its  control 
and  in  its  eventual  profits  or  losses,  and  we  express  no 
such  opinion.  Nor  is  it  necessary  for  us  to  yield  our 
assent  to  the  estimate  evidently  placed  by  themselves 
and  their  counsel  on  the  defendants'  alleged  gener- 
osity and  altruism  in  the  scheme  which  they  adopted 
for  securing  the  money  with  which  the  first  develop- 
ment of  the  mines  was  made.  It  is  sufficient  to  say, 
that  the  method,  good  or  bad,  is  at  present  not  an  un- 
usual, but  on  the  contrary  nearly  the  universal  way  of 
"financing"  mining  companies;  a  method  that  Dr. 
Burwash,  with  the  experience  which  he  admits  in 
mining  stocks,  must  have  been  acquainted  with.  If 
we  are  not  mistaken,  not  even  the  plan  of  the  "pro- 
moters" to  sell,  not  treasury-stock  eo  nomine,  but  stock 
for  that  purpose  placed  in  the  hands  of  a  trustee,  can 
claim  the  merit  of  entire  novelty.  The  plan  was 
simple.  For  certain  mining  claims  of  their  own — 
whose  value  until  further  developed  was  that  of 
"prospects"  only,  and  of  course  therefore  speculative 
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— Messrs.  Beaunisne,  Ballon  and  DeGolyer,  throngh 
the  organization  and  snbseqnent  action  of  these  com- 
panies nnder  their  control,  were  to  obtain,  for  absolute 
retention,  we  will  say  600,000  shares  of  stock,  plus 
whatever  portion  of  the  250,000  shares  of  the  stock 
exchanged  for  the  Montana  Company  stock  went  to 
them.  The  rest  of  the  2,350,000  shares  of  the  Interna- 
tional Company  which  did  not  go  to  the  Montana  Com- 
pany stockholders,  amounting  roughly  to  1,750,000 
shares,  or  as  much  of  it  as  proved  necessary,  were  to 
be  devoted  by  them  to  the  development  of  the  prop- 
erty, and  all  the  various  expenses  of  the  company, 
among  them  the  commissions  and  brokerage  to  be  paid 
for  the  sale  of  these  shares — by  themselves  as  well  as 
others.  Thus  if  sales  could  be  made  at  sufficient  prices 
of  this  stock,  and  the  expected  good  luck  followed  the 
expenditure  of  the  proceeds  in  the  development  of  the 
mines,  the  600,000  shares  retained  would  turn  the  orig- 
inal " prospects' •  which  they  represented  into  mag- 
nificent fortunes.  It  is  pointed  out  that  but  1,000,000 
of  these  1,750,000  shares  were  by  original  donation 
made  treasury  stock,  and  obligations  formally  con- 
tracted as  to  but  350,000  more,  leaving  say  400,000 
shares,  more  or  less,  which  the  promoters  contributed 
to  the  "development  fund"  out  of  pure  philanthropy 
and  generosity.  But  this  is  specious.  Undoubtedly 
the  promoters  who  originally  subscribed  for  the  stock 
of  the  International  Company  could  have  endeavored 
to  sell  the  million  dollars  of  treasury  stock,  eo  nomine, 
and  kept  the  rest  from  the  beginning  "tightly  pooled," 
as  Mr.  Ballou  testified  it  afterward  became,  but  it  is 
not  likely  that  there  was  not  reflected  in  the  volume 
and  in  the  net  amount  of  the  sales,  the  greater  chance 
of  profit  for  those  investors  who  were  not  on  "the 
ground  floor,"  but  on  the  next  story,  on  account  of  the 
development  fund  of  "private  stock,  donated  and  sold 
in  order  to  save  treasury  stock,"  as  the  blanks  used 
in  its  sale  phrased  it.  This  advantage  for  the  invest- 
ors, tending  to  the  greater  value  of  the  stock  and  con- 
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sequently  the  propriety  of  a  higher  price,  does  not  at 
least  seem  to  have  been  overlooked  in  the  prospectus 
and  annual  statements  of  the  promoters  and  managers 
of  the  company.  The  scheme  had  advantages  for  the 
promoters  or  original  subscribers,  over  one  by  which 
the  whole  1,750,000  shares  should  have  been  placed  in 
the  treasury  of  the  company.  In  the  first  place,  as  to 
400,000  of  the  original  stock,  at  any  time  it  seemed 
advisable  the  sale  could  be  stopped  and  the  so-called 
donation  ended.  Of  course  the  advantages  in  selling 
the  stock  we  have  mentioned  would  then  cease  too,  but 
circumstances  might  so  change  as  to  render  further 
sales  in  order  to  secure  money  for  development  un- 
necessary. The  mines  might  have  actually  become 
great  producers.  But  even  if  all  of  the  750,000  shares 
were  thus  sold  to  aid  the  development  fund,  there 
would  be  advantages  to  the  three  promoters  over  a 
donation  to  the  treasury  and  a  sale  through  it  of  the 
same  shares.  The  unlimited  control  of  price  and  of 
terms  and  of  methods  of  sale,  and  especially  the  con- 
trol of  the  manner  in  which  those  proceeds  should  go 
to  the  development  of  the  mines,  which  this  method  of 
financing  gave  them,  independently  of  the  directors 
and  stockholders  of  the  company,  was  undoubtedly 
much  prized  by  them.  It  certainly  was  valuable.  It 
was  used  to  enable  them,  with  other  persons,  to  ad- 
vance temporarily  from  the  "development  fund,"  so- 
called,  money  that  seemed  likely  to  reap  a  heavy  profit 
in  a  railroad  enterprise — a  matter  that  Mr.  Beaunisne 
guardedly  referred  to  in  his  statement  of  June  2, 1903, 
by  his  note  that  "if  the  gentlemen  referred  to  should 
have  found  occasion  to  devote  a  portion  of  their  stock 
to  the  promotion  of  a  railroad  enterprise  and  the  per- 
sonal expenses  incident  thereto,  the  result  of  which 
would  finally  be  to  increase  the  value  of  the  company's 
property  tenfold,  the  stockholders  certainly  will  be 
greatly  benefited  by  such  action  on  their  part."  It 
was  also  this  railroad  enterprise  in  which  the  agent, 
George  Montgomery,  demanded  so  large  an  interest 
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as  to  lead  to  a  permanent  breach  between  -him  and  the 
defendants  and,  in  their  belief,  as  it  is  more  than 
hinted  by  them  in  their  argument,  indirectly  to  the 
present  law  suit. 

Moreover,  this  same  independence  of  control  as  to 
this  "development  fund"  by  the  directors  as  stock- 
holders, enabled  Mr.  Ballou,  as  trustee  for  himself 
and  his  two  associates,  to  buy  up  for  re-sale,  using  that 
fund  for  the  purpose,  the  holdings  "of  a  number  of 
parties  that  were  dissatisfied  and  hard  pressed,"  pre- 
sumably at  a  lower  price  than  they  were  purchased 
at  by  those  parties,  and  thus  at  the  same  time,  if  the 
stock  could  be  resold,  reserving  more  shares  for  the 
individuals  who  composed  the  "syndicate,"  and  pre- 
venting the  breaking  of  the  public  or  quoted  market 
for  the  stock.  Among  the  shares  thus  purchased  were 
100,000  shares  belonging  to  one  Heimbuecher  which 
were  bought  by  Mr.  Ballou  as  trustee  June  30,  1903. 
Heimbuecher  had  received  these  shares  out  of  the 
million  increase  and  in  exchange  for  Montana  Com- 
pany stock  which  he  held.  He  had  been  or  was  a 
director  of  the  International  Company  at  the  time  of 
the  sale.  He  told  Mr  Ballou  he  was  negotiating  for  a 
sale  of  the  stock,  and  after  remonstrance  from  Ballou 
an  agreement  was  made  by  which  Ballou  as  trustee 
bought  the  stock  for  about  $4,500  in  cash,  which  was 
taken  from  the  "development  fund,"  and  about 
$15,500  in  notes  of  Beaunisne  and  Ballou.  How  those 
notes  were  paid  does  not  appear,  but  it  was  sworn  by 
Mr.  Ballou  that  the  proceeds  of  any  Heimbuecher 
stock  resold  went  into  the  development  fund,  so  it 
may  be  presumed  that  the  whole  transaction  was  con- 
sidered for  the  account  of  that  fund,  and  the  notes,  if 
paid,  were  paid  from  that  fund.  It  was  7,000  shares  of 
this  Heimbuecher  stock  that  was  sold  to  the  complain- 
ant Burwash  on  July  15  or  24, 1903,  at  80  cents  a  share, 
less  a  discount  of  about  eight  cents  a  share  absolutely 
and  12  cents  more  conditionally.  That  is,  in  effect,  he 
was  to  pay  72  cents  a  share  if  dividends  to  the  amount 


102  Appellate  Courts  op  Illinois. 

Vol.   132.]  Burwash  v.   Ballou. 

of  12  cents  a  share  were  ever  paid  on  the  stock,  and  60 
cents  a  share  if  dividends  were  not  paid.  It  is  this 
purchase  he  is  trying  to  rescind. 

It  must  be  repeated,  that  in  determining  his  right  to 
such  a  rescission,  we  have  no  call  to  consider  the  rights 
of  creditors  of  the  company  under  this  scheme  of  or- 
ganization and  financing,  if  any  such  creditors  there 
be,  nor  to  remark  on  the  justice  or  injustice  of  the 
eulogiums  passed  on  themselves  by  the  promoters  of 
it.  We  are,  however,  concerned  with  the  charge  made 
by  the  complainant  that  his  purchase  was  fraudulently 
induced,  not  only  by  the  expectations  which  we. have 
discussed  and  disposed  of  concerning  the  character  of 
the  mines  and  their  condition,  but  also  by  representa- 
tions which  were  knowingly  false  regarding  the  char- 
acter of  the  stock  which  he  bought.  It  is  alleged  and 
sworn  to  by  him  that  he  was  told  by  Ballou  for  the  de- 
fendants, that  this  block  of  7,000  shares  of  stock  was 
the  property  of  the  company,  that  it  had  been  bought 
for  the  company  from  a  stockholder,  and  that  the  pro- 
ceeds would  go  into  the  treasury  of  the  company  and 
from  there  to  increase  the  capacity  of  the  mill  the  com- 
pany was  putting  up.  This  testimony  was  confirmed 
by  that  of  George  Montgomery,  the  agent  of  the  com- 
pany, of  whom  mention  has  been  made.  Mr.  Mont- 
gomery swears  that  at  a  meeting  of  himself  and  Mr. 
Ballou  and  Dr.  Burwash,  together  with  E.  L.  Mont- 
gomery, at  the  office  of  the  company  just  previous  to 
the  purchase,  these  representations  were  made.  Mr. 
Ballou,  on  the  other  hand,  explicitly  denies  them,  and 
asserts  that  he  represented  nothing  about  the  owner- 
ship or  character  of  the  stock  contrary  to  the  truth. 
It  might  be  sufficient  to  call  attention  again  to  the  rule 
with  which  we  prefaced  the  opinion,  about  our  inter- 
ference with  the  judgment  of  a  .chancellor  who  decides 
on  conflicting  evidence,  but  as  two  witnesses  in  this 
case  are  opposed  to  one,  it  may  be  proper  for  us 
to  point  out  some  things  which  fortify  the  chancellor's 
(evident  view  of  this  evidence.    In  the  first  place  a  very 
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heavy  discount  must  certainly  be  made  from  the 
weight  of  Mr.  Montgomery's  testimony.  At  the  time 
he  says  he  heard  this  conversation  he  must  have  known 
that  it  was  very  unlikely  to  be  true  that  the  company 
was  buying  stock  from  a  treasury  which  was  empty 
and  never  had  anything  but  a  million  shares  of  its  own 
capital  stock  in  it,  and  equally  unlikely  that  if  not 
bought  from  the  treasury  funds,  but  from  the  "trus- 
tee" or  "development"  funds,  the  shares  bought 
from  Heimbuecher  would  go  into  the  treasury,  instead 
of  following  into  the  hands  of  A.  P.  Ballou  as  trustee 
for  the  promoters  all  the  "donated"  stock  and  stock 
sold  for  the  benefit  of  the  company.  That  he  knew  of 
this  condition  of  things  as  to  the  treasury  and  as  to 
the  stock  he  had  been  so  influential  in  selling,  is  appar- 
ent from  his  relations  to  the  company  and  to  the  par- 
ties concerned,  and  from  the  fact  that  he  had  repeat- 
edly been  asked  to  sign  and  had  signed  minutes  of 
directors '  and  stockholders'  meetings,  in  which  the 
general  scheme  of  financing  this  company  and  the  fact 
that  its  treasury  had  nothing  to  do  with  it,  was  empha- 
sized. To  suppose  that  he  knew  nothing  of  the  nature 
of  what  he  signed  is  inconceivable  to  us.  Yet  he  made 
no  correction  of  the  alleged  statements,  and  he  says  he 
knew  of  no  difference  between  the  company  and  Ballou 
as  trustee,  but  considered  them  all  as  one  institution. 
In  addition,  at  the  time  he  was  testifying,  his  hostile 
animus  to  the  defendants  and  the  reason  therefor  are 
apparent. 

As  to  the  testimony  of  Dr.  Burwash  as  compared 
with  that  of  Mr.  Ballou,  there  is  this  to  be  said :  Mr. 
Ballou 's  version  of  the  conversation  on  this  point  is 
the  more  probable.  There  could  not  have  seemed  any 
advantage  to  Mr.  Ballou  in  making  a  representation 
so  contrary  to  the  fact  as  that  the  company  was  the 
owner  of  the  shares,  when  at  any  meeting  of  the  stock- 
holders or  by  any  examination  of  the  books  which  any 
stockholder  had  the  right  to  make,  the  falsity  of  it 
could  be  discovered  by  Burwash.    It  was  much  more 
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natural  for  Ballou  to  explain  again  and  dilate  on  the 
advantages  of  a  system  of  financing  which  left  all 
treasury  stock  intact — a  boast  which  must  have  been 
brought  to  Dr.  Burwash 's  attention  often  when  the 
interest  which  he  took  in  the  company  is  considered. 

Again,  the  form  of  application  which  Dr.  Burwash 
signed  and  the  form  of  agreement  which  he  re- 
ceived, and  of  the  notes  and  checks  he  signed — the 
same  that  he  had  signed  and  received  three  times  be- 
fore— were  inconsistent,  and  upon  the  slightest  exam- 
ination could  be  seen  to  be  inconsistent,  with  the  rep- 
resentations which  he  alleges,  and  Ballou  denies,  were 
made.  It  is  true  that  the  application  and  agree- 
ment are  not  altogether  consistent  with  themselves, 
and  that  the  word  " subscribe' '  in  the  application,  as 
applying  to  the  purchaser's  contract  and  the  provision 
that  "the  company"  might  at  its  option,  in  certain 
contingencies,  cancel  the  application,  are  not  apt,  in  a 
contract  between  the  private  owners  of  stock  and  a 
would-be  purchaser,  and  that  the  explanation  given 
by  Mr.  Ballou  for  the  presence  of  these  terms  is  rather 
lame  and  obscure.  But,  on  the  other  hand,  there  are 
particular  notices  in  the  application,  that  the  stock  is 
"private  stock,"  sold  to  save  "treasury  stock,"  and 
that  checks  and  drafts  for  stock  from  "this  fund" 
should  he  made  payable  to  A.  P.  Ballou,  trustee.  The 
agreement  which  was  given  Dr.  Burwash  was  signed 
by  Albert  G.  Beaunisne  and  A.  P.  Ballou  individually, 
not  as  officers  of  the  company,  and  certified  that  "we 
agree  to  deliver  said  stock  to  the  order  of  the  pur- 
chaser," etc. 

Moreover,  Dr.  Burwash 's  testimony  shows,  to  our 
mind,  some  evidences  of  inaccuracy,  through  mistaken 
recollection  or  otherwise,  in  such  matters  as  whether 
he  heard  the  minutes  of  the  June,  1903,  meeting  read 
at  the  meeting  in  June,  1904,  as  to  the  reiteration  of 
the  full  name  of  the  company  every  time  it  was  alluded 
to  by  Mr.  Ballou,  as  to  the  exhibition  to  him  of  a  photo- 
graph of  an  assay  office  in  July,  1903,  and  as  to  his 
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never  hearing  that  commissions  were  paid  on  the  sale 
of  stock  until  July,  1903.  While  not,  perhaps,  material 
in  themselves,  these  matters  may  have  influenced  the 
chancellor  in  weighing  the  testimony.  We  cannot  say 
that  he  erred  in  taking,  as  we  must  assume  he  did  if 
it  is  necessary  to  affirm  his  disposition  of  the  case, 
Mr.  Ballou  *s  version  of  the  conference  preceding  the 
purchase  here  sought  to  be  rescinded. 

We  have  thus,  at  such  length  and  in  such  detail 
gone  over  the  alleged  representations,  alleged  to  have 
been  made  with  actual  fraudulent  intent,  to  the  injury 
of  the  complainant,  and  as  an  inducement  to  his  pur- 
chase, because  we  deem  them  the  gist  of  this  case. 
Fraud,  actual  fraud,  involving  moral  turpitude,. viti- 
ates, in  transactions  of  this  kind,  every  contract  which 
it  contaminates,  and  if  we  had  found  such  fraud  here 
we  should  not  have  been  obliged  to  pass  upon  the 
more  technical  grounds  of  rescission  urged  by  the  com- 
plainant. As  we  have  not  found  it,  however,  we. must 
turn  to  their  consideration.  They  also  are  concerned 
with  the  character  of  the  stock  bargained  for  by  the 
appellant — some  of  them,  perhaps  it  would  be  more 
accurate  to  say,  with  its  existence.  The  appellant 
urges  that  he  endeavored  to  purchase  stock  in  a  cor- 
poration which  was  really  non-existent;  that  this  in- 
volves a  right  to  rescind  because  of  the  entire  want 
or  failure  of  consideration.  Appellant  claims  that  the 
International  Copper  &  GolcT  Company  is  not  a  cor- 
poration under  the  statutes  of  this  State,  and  that 
there  is  no  presumption  of  its  existence  by  the  law 
of  any  other;  that  to  establish  such  a  presumption 
substantial  compliance  and  operation  under  such  for- 
eign law  must  be  proven ;  that  no  such  compliance  or 
operation  were  proven  in  this  cause;  that  although 
alleged  to  be  an  Arizona  corporation,  the  International 
Company  never  had  a'meeting  of  its  incorporators  or 
stockholders  in  Arizona,  a  fact  in  itself  sufficient  to 
show  that  it  was  never  actually  incorporated.  It  is 
insisted  in  addition  to  this  that,  having  been  organized 
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in  one  jurisdiction  to  carry  on  business  entirely  in 
others,  it  cannot  be  recognized  as  an  existent  corpora- 
tion. 

Again,  it  is  said  that  even  if  the  entire  stock  of  the 
International  Company  be  not  non-existent,  it  is 
worthless — not  full  paid  and  non-assessable  as  repre- 
sented, but  unpaid  and  in  a  company  whose  charter 
and  assets  are  now  subject  to  forfeiture.  Into  this,  the 
appellant  claims,  he  was  erroneously  prevented  by  the 
court  below  from  prosecuting  a  full  inquiry,  but  that 
enough  appears  to  show  that  the  original  issue  of  stock 
was  for  worthless  mining  claims  and  worthless  stock 
in  another  company,  which  it  had  no  right  to  hold ;  that 
the  Santa  Fe  Company  stands  also,  by  virtue  of  its  sale 
of  its  stock  to  the  International  Company,  under  the 
shadow  of  a  potential  forfeiture  which  would  practic- 
ally obliterate  any  value  in  the  alleged  present  assets 
of  the  International  Company,  and  that  such  worthless- 
ness  of  the  International  stock  gives  to  the  appellant  a 
right  of  rescission. 

Further,  it  is  claimed  that  irrespectively  of  the  char- 
acter or  validity  of  the  two  million  shares  of  the  Inter- 
national stock  originally  issued,  the  increased  stock 
voted  to  the  stockholders  of  the  Montana  Copper  & 
Gold  Mining  Company,  of  which  the  7,000  shares  here 
involved  were  a  part,  was  invalid  and  non-existent 
because  such  an  increase  could  be  legally  made  only  by 
the  stockholders  assembled  in  a  valid  meeting,  and  that 
a  meeting  of  the  International  Company  to  be  valid 
must  be  in  Arizona.  Moreover,  it  is  claimed  that  the 
increase  must  be  authorized  by  a  vote  of  the  majority 
of  stockholders,  as  well  as  of  the  shares  of  stock,  and 
that  there  was  no  provision  by  the  statutes  of  Arizona 
(which  must  govern),  or  by  any  valid  by-law,  for  any 
vote  by  proxy ;  yet  that  the  vote  for  increase  in  this  case 
was  not  by  a  majority  of  stockholders  nor  of  a  major- 
ity of  the  stock,  unless  proxies  were  counted.  It  is  also 
alleged  that  there  was  no  publication  and  recording  of 
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the  increase,  as  required  by  the  statute  of  Arizona. 
Finally  it  is  said  that  the  consideration  for  which  the 
International  Company  parted  with  the  increase  was 
illegal  and  rendered  the  stock  void  and  invalid.  Six 
hundred  thousand  shares  were  exchanged  for  the  Mon- 
tana Company  stock,  which  the  International  Company 
could  not  legally  hold,  and  the  other  400,000  were 
taken  by  the  defendants  and  DeGolyer  for  services  to 
be  performed  in  the  future,  of  the  value  of  which 
services  they  constituted  themselves  the  only  judges. 
Both  considerations  were  illegal,  and  the  illegality  of 
either  makes  the  million  of  shares  invalid  and  void. 

We  have  run  through  these  claims  of  the  appellant 
thus,  that  it  may  be  seen  that  we  have  not  overlooked 
any  of  them.  He  has  cited  to  each  of  the  subsidiary 
propositions  looking  to  the  illegality  and  invalidity 
of  the  proceedings,  many  authorities.  But  it  must 
again  be  noted  that  we  are  concerned  with  the  various 
irregularities  claimed,  only  as  they  affect  the  contract 
of  a  purchaser  of  a  portion  of  the  increased  stock  from 
antecedent  holders  who  did  not  conceal  or  misrepresent 
the  facts  concerning  the  organization — the  contract  of  a 
purchaser  too,  who  knew,  or  by  the  exercise  of  plain 
rights  as  an  existing  stockholder  might  have  known  be- 
fore he  made  this  particular  purchase,  all  that  he  knows 
now  about  the  organization  and  capitalization  of  the 
company,  and  who  had  previously,  through  an  attorney 
in  fact,  deliberately  appointed,  voted  to  confirm,  ratify 
and  approve  all  that  had  been  done  as  to  such  organiza- 
tion and  capitalization,  both  in  respect  to  the  original 
issue  and  the  increased  issue  of  stock. 

At  the  stockholders'  meeting  June  15, 1903,  a  resolu- 
tion was  unanimously  carried,  the  complainant's  proxy 
being  voted  therefor,  approving  the  action  and  policy  of 
the  then  board  of  directors  and  of  the  officers  during 
their  term  of  office,  and  thanking  them  for  their  ef- 
ficient services.  There  had  been  no  change  in  officers 
or  directors,  except  the  retirement  of  director  Heim- 
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buecher,  since  the  directors '  meeting  which  voted  the 
original  issue  of  International  stock  for  the  mining 
claims  and  Santa  Fe  stock  belonging  to  Beaunisne 
and  Ballou.  All  the  business  of  increasing  the  capital 
stock  and  disposing  of  the  increase  had  also  been  trans- 
acted by  these  officers  and  directors. 

This  is  not  an  action  by  a  stockholder  against  such, 
directors  or  officers,  calling  them  to  account  for  alleged 
misdoings;  it  is  not  an  action  involving  the  rights  of 
either  creditor  or  stockholder;  it  does  not  affect  the 
company  in  any  particular;  but  it  seeks  to  rescind  a 
contract  because  of  irregularities  which  the  appellant 
knew  and  condoned,  but  which  he  now  insists  prevent 
the  very  subject  of  the  contract  from  having  an  exist- 
ence, and  therefore  prevents  his  contract  from  being 
enforceable. 

We  do  not  agree  with  him.  We  think  that  there  was 
a  corporation  de  facto  at  least,  for  the  shares  of  which 
this  contract  was  made.  We  think  the  appellant  is  not 
in  a  position  to  question,  in  connection  with  this  con- 
tract, the  matters  he  complains  of.  This  is  the  conclu- 
sion to  which  the  principles  laid  down  in  cases  like 
Handley  v.  Stutz,  139  U.  S.  417;  Dallas  Co.  v.  Huide- 
koper,  154  U.  S.  654-55 ;  Lawyers  Co-op.  Ed.  974;  Chubb 
v.  Upton,  5  Otto  665;  Harter  v.  Elzroth,  111  Ind.  159; 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344;  Mann  v.  Will- 
iams, 143  Mass.  394 ;  Rice  v.  Eock  Island  &  Alton  R.  R. 
Co.,  21  HI.  93 ;  and  indeed  Hudson  v.  Green  Hill  Semin- 
ary, 113  111.  618  (although  this  last  case  is  much  in- 
sisted on  by  appellant  as  an  authority),  have  irresisti- 
bly led  us.  We  concede  that  the  situation  treated  in 
those  cases  was  not  the  same  as  in  this,  and  we  have  not 
overlooked  the  arguments  by  which  counsel  for  appel- 
lant have  distinguished  them  and  have  urged  their  in- 
applicability to  the  facts  involved  in  this  litigation. 
We  have  endeavored  to  give  those  arguments  a  fair  con- 
sideration, and  in  that  endeavor  we  have  examined  with 
care  the  wealth  of  authorities  to  which  counsel  has 
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cited  us.  It  would  be  unjustifiable  to  further  extend 
this  opinion  by  their  discussion  and  analysis.  Sound 
in  principle  as  they  are  as  applied  to  the  facts 
of  the  cases  in  which  the  various  opinions  were  written, 
they  do  not  seem  to  us  to  declare  general  principles  or 
doctrines  inconsistent  with  those  which,  deduced  from 
the  cases  we  have  named,  have  governed  our  decision 
herein. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Edward  Shields  et  al.  v.  The  People  of  the  State  of 
Illinois. 

Gen.  No.  13,103. 

1.  Grand  jtjbt — when  appears  to  have  teen  properly  sworn.  A 
contention  that  it  does  not  appear  from  the  record  that  the  fore- 
man of  the  grand  jury  which  voted  the  indictment  was  properly 
and  separately  sworn,  as  required  by  statute,  is  fully  answered  by 
the  recital  of  the  record  that  "the  grand  jurors  were  duly  sworn." 

2.  Production  op*  documents — when  demand  for,  made  in  crim- 
inal prosecution  in  presence  of  jury,  not  improper.  A  demand  by 
the  state's  attorney  made  of  a  defendant  that  he  produce  a 
voucher,  is  not  improper,  where  such  demand  is  made  for  the  pur- 
pose of  removing  the  objection  that  had  been  interposed  by  such 
defendant  to  the  effect  that  such  voucher  was  the  best  evidence 
of  the  matter  under  Investigation  by  such  state's  attorney. 

3.  Cbobb-examination — when  not  unduly  restricted.  It  is  within 
the  discretion  of  the  trial  judge  to  allow  or  disallow  questions 
upon  the  cross-examination  of  a  witness  which  affect  his  family 
relations  and  his  habits  In  connection  with  disreputable  women, 
where  such  witness  was  an  accomplice  of  the  defendant  convicted, 
and  was  turning  state's  evidence. 

4.  Assault — what  evidence  competent  in  prosecution  for  con- 
spiracy to  commit.  In  a  prosecution  for  conspiracy  to  commit  an 
assault,  it  is  competent,  in  addition  to  showing  what  took  place 
at  the  time  of  the  assault  in  question,  to  introduce  evidence  as 
to  the  ensuing  condition  of  the  party  assaulted,  his  death  follow- 
ing, the  results  of  an  autopsy,  etc. 

5.  Assault — when  punishment  for  conspiracy  to  commit  not  ex- 
cessive. A  sentence  is  not  excessive  in  a  prosecution  for  conspir- 
acy to  commit  an  assault  merely  because  the  sentence  imposed  was 
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greater  than  could  have  been  imposed  had  the  prosecution  been 
merely  for  the  making  of  an  assault. 

6.  Stenographic  transcript— how  preliminary  proof  of.  made. 
In  seeking  to  prove  a  stenographic  transcript  it  is  proper  to  have 
the  stenographer  swear  to  the  correctness  of  the  transcript  as  a 
whole,  and  it  Is  not  essential  to  require  that  the  stenographer 
who  made  such  transcript  testify  separately  with  respect  to  the 
correctness  of  each  question  and  answer  contained  in  such  tran- 
script. 

7.  Incompetent  evidence: — when  admission  of,  will  not  reverse. 
The  admission  of  incompetent  evidence  will  not  always  work  a  re- 
versal of  the  judgment  of  conviction  where  the  competent  evidence 
clearly  justified  the  verdict. 

8.  Variance — what  does  not  constitute,  in  criminal  case.  In  a 
prosecution  for  conspiracy  to  commit  an  assault,  proof  of  the  com- 
mission of  an  assault  upon  one  person  is  not  a  variance  from  the 
Indictment  which  charged  that  the  conspiracy  contemplated  the 
commission  of  assaults  upon  a  number  of  persons,  Including  the 
person  shown  to  have  been  assaulted. 

9.  Sentence — what  need  not  specify  in  crirdinal  case.  A  judg- 
ment of  conviction  need  not  specify  that  the  defendants  convicted 
be  put  at  hard  labor. 

10.  Parol  Act— repeal  affected  by.  Section  6  of  Division  14  of 
the  Criminal  Code  is  superseded  in  the  case  of  all  crimes  men- 
tioned in  section  1  of  the  Parol  Act. 

11.  Confessions — discretion  of  judge  with  respect  to  admitting, 
made  to  police  officers.  It  is  within  the  discretion  of  the  trial 
judge  to  admit  or  reject  answers  to  question  of  officers  to  pris- 
oners, and  such  answers  should  be  rejected  if  there  be  reason  to 
believe  that  a  trap  was  being  laid  for  a  prisoner,  and  such  confes- 
sion should  be  received  with  caution. 

12.  Confession — when  incompetent.  A  confession  is  incompe- 
tent where  obtained  from  the  defendant  by  the  promise  of  a 
police  officer  of  some  collateral  benefit  or  boon,  even  though  no 
threat  or  promise  was  made  in  reference  to  the  criminal  charge 
in  which  Buch  confession  was  made,  unless  it  shall  appear  that 
there  was  no  reason  to  suppose  that  the  Inducement  held  out  was 
calculated  to  produce  an  untrue  confession. 

13.  Fine — when  imposition  of,  erroneous.  The  imposition  of  a 
fine  in  a  judgment  of  conviction  is  erroneous  where  no  punish- 
ment by  fine  was  provided  for  in  the  verdict. 

14.  Fine — when  erroneous  imposition  of,  not  ground  for  re- 
versal. Where  the  verdict  in  a  criminal  case  imposed  punishment 
by  imprisonment  in  the  penitentiary  and  the  judgment  of  convic- 
tion in  that  respect  followed  the  verdict  but  also  imposed  a  fine, 
the  Appellate  Court  may  correct  the  judgment  of  com  let  ion  and 
need  not  reverse  the  cause. 
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15.  Change  of  venue — when  application  based  upon  alleged  prej- 
udice of  inhabitants  of  county  not  improperly  denied.  Even  though 
there  be  no  counter-affidavits  It  is  within  the  discretion  of  the 
trial  judge  to  grant  or  refuse  an  application  for  the  change  of 
venue,  made  because  of  the  alleged  prejudice  of  the  inhabitants 
of  the  county  In  which  the  trial  is  to  take  place  and  in  consider- 
ing such  application  it  is  proper  for  the  judge  to  weigh  and  con- 
sider what  he  himself  judicially  knows  of  the  development  of  the 
trial,  of  the  situation  of  the  case,  and  of  the  facts  alluded  to  in 
the  application. 

16.  Motion  to  strike — when  allowance  of,  cures  error  in  admis- 
sion of  evidence.  The  striking  out  of  evidence  improperly  ad- 
mitted cures  the  error  in  admission  if  the  party  claiming  to  have 
been  prejudiced  could  have  obtained  a  hearing  upon  the  prelim- 
inary proof  out  of  the  presence  of  the  jury  and  did  not  avail  him- 
self of  the  opportunity. 

17.  Accomplice — evidence  of,  sufficient  to  sustain  conviction.  A 
conviction  may  be  had  and  sustained  in  a  criminal  case  upon  the 
uncorroborated  testimony  of  an  accomplice. 

Criminal  prosecution  for  conspiracy.  Error  to  the  Criminal  Court 
of  Cook  county;  the  Hon.  Abthub  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed  in  part  aDd 
reversed  in  part    Opinion  filed  April  4,  1907. 

Statement  by  the  Court.  The  plaintiffs  in  error 
were  indicted  in  Cook  county  on  May  23,  1905,  to- 
gether with  George  Meller,  George  Miller,  George  Mul- 
len, Frank  Novak,  and  Edward  Feeley,  for  conspiracy 
unlawfully  to  assault  and  beat  one  Christ  J.  Carlstrom 
and  inflict  bodily  injury  on  him.  Mullen  was  never 
apprehended  or  tried.  Four  counts  of  the  indictment 
so  described  the  offense  charged;  a  fifth  accused  the 
defendants  of  a  conspiracy  to  assault  and  beat  divers 
persons.  July  12,  1905,  a  motion  to  quash  the  indict- 
ment was  allowed  by  the  court  as  to  the  fifth  count 
and  overruled  as  to  the  others.  The  cause  was  called 
for  trial  September  11,  1905,  and  the  examination  of 
talesmen  for  the  jury  then  began.  It  was  continued 
from  day  to  day  until  October  2,  1905,  up  to  which 
time  no  juror  had  been  selected.  Four  hundred  tales- 
men had  then  been  examined  and  forty  persons  chal- 
lenged peremptorily.  The  rest  had  been  excused  for 
cause. 
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October  2,  1905,  Henry  Newman,  with  the  consent 
of  the  other  defendants,  presented  to  the  court  a  peti- 
tion for  a  change  of  venue  for  his  trial  from  the 
county  of  Cook,  alleging  that  he  feared  for  reasons 
therein  set  forth  he  could  not  receive  a  fair  trial  in 
Cook  county  because  of  the  prejudice  of  the  inhabit- 
ants thereof  against  him,  which  prejudice,  the  peti- 
tion says,  petitioner  " never  fully  realized' '  until  Sep- 
tember 30,  1905.  (Incorrectly  abstracted  April  30, 
1905.)  The  petitioner  filed  various  affidavits  in  sup- 
port of  the  petition.  On  motion  of  the  People  the 
court  denied  said  petition. 

The  selection  of  the  jury  was  completed  by  Decem- 
ber 4,  at  which  date  the  trial  proper  began.  It  con- 
tinued for  almost  four  weeks. 

During  the  selection  of  jurors  George  Meller  with- 
drew his  plea  of  not  guilty  and  pleaded  guilty.  He 
afterwards  appeared  as  a  witness  for  the  prosecution. 
During  the  taking  of  testimony  for  the  prosecution  the 
state's  attorney  entered  a  nolle  prosequi  as  to  George 
Miller.  At  the  conclusion  of  the  state's  case  the  de- 
fendant Feeley  was  found  not  guilty  by  direction  of 
the  court,  but  motions  of  the  other  defendants  re- 
spectively for  peremptory  instructions  were  denied. 
After  the  evidence  for  the  defendants  had  been  heard 
and  the  jury  instructed,  a  verdict  of  not  guilty  was 
returned  as  to  the  defendant  Novak  and  a  verdict  of 
guilty  as  to  each  of  the  plaintiffs  in  error,  Shields,  Hei- 
den,  Deutsch,  Gilhooly,  Newman,  Casey  and  Looney. 
The  punishment  of  each  was  fixed  by  the  jury  at  im- 
prisonment in  the  penitentiary  (for  a  period  which  un- 
der the  Indeterminate  Sentence  Act  cannot  be  less  than 
one  nor  more  than  five  years),  and  in  addition  Gil- 
hooly was  required  by  the  verdict  to  pay  a  fine  of 
$2,000.  Judgments  were  rendered  in  accordance  there- 
with, except  that  Looney  was  senteilced  to  pay  a  fine 
of  $1,000  in  addition  to  imprisonment  (for  which  fine 
there  was  no  warrant  in  the  verdict),  motions  for  a 
new  trial  by  each  of  the  convicted,  defendants  and 


Chicago — First  District — A.  D.  1907.    113 

Shields  v.  The  People. 

motions  in  arrest  of  judgment  having  been  overruled. 
To  reverse  these  judgments  the  present  writ  of  error 
has  been  sued  out. 

In  this  court  the  plaintiffs  in  error  urge,  under 
their  assignments  of  error,  that  the  Criminal  Court 
erred:  In  overruling  the  motion  to  quash  the  indict- 
ment; in  denying  Newman's  petition  for  a  change  of 
venue  from  Cook  county;  in  the  admission  of  im- 
proper evidence  and  the  exclusion  of  proper  evidence ; 
in  giving  and  in  refusing  instructions ;  and  in  overrul- 
ing the  motions  for  a  new  trial  and  the  motions  in 
arrest  of  judgment. 

The  motions  for  a  new  trial  were  predicated  on  the 
grounds,  among  others,  that  the  verdicts  were  each 
and  all  contrary  to  the  weight  of  the  evidence  and 
contrary  to  law,  and  that  the  punishments  imposed  on 
plaintiffs  in  error  were  excessive,  unjust  and  unauthor- 
ized by  the  law.  These  propositions  are  also  made 
in  this  court  as  reasons  for  reversal. 

Stedman  &  Soelke,  for  plaintiffs  in  error. 

John  J.  Healy,  State's  Attorney,  for  defendant  in 
error ;  Frederick  L.  Fake,  Jr.,  and  James  H.  Wilker- 
son,  of  counsel. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Many  of  the  questions  arising  on  this  record  are  com- 
mon to  the  contentions  of  all  of  the  plaintiffs  in  error, 
but  there  are  also  some  that  are  peculiar  to  one,  or 
to  some  number  less  than  the  whole.  As  the  judg- 
ment against  each  of  the  plaintiffs  in  error  is  a  separ- 
ate and  individual  matter,  necessarily  to  be  to  some 
extent  separately  considered,  we  deem  it  most  con- 
venient to  discuss  in  this  opinion  the  case  of  each 
person  separately  and  the  contentions  which  are  of 
significance  as  to  him.  Of  course  it  will  not  be  neces- 
sary, however,  in  so  proceeding  to  make  more  than  a 
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reference  in  the  case  of  any  defendant  to  questions 
already  treated  of  in  disposing  of  the  contentions  of 
another  defendant.  It  will  therefore  be  under  those 
first  considered  that  the  greater  part  of  the  positions 
insisted  on  by  plaintiffs  in  error  must  be  discussed. 

But  before  specifically  discussing  the  objections 
urged  to  the  judgment  against  one  of  the  defendants 
separately  it  seems  desirable  to  state  the  nature  of  the 
conspiracy  alleged  against  all  the  defendants,  and  the 
result  of  that  conspiracy  as  set  forth  by  the  State, 
which  the  evidence  before  the  jury  tended  to  prove. 

All  the  defendants  to  the  indictment,  with  the  excep- 
tion of  Charles  Gilhooly,  Marcus  Looney  and  Edward 
Feeley,  were  members  of  The  Carriage  and  Wagon 
Workers  Union  Local  No.  4 — a  labor  organization  hav- 
ing several  hundred  members  and  with  headquarters 
on  North  Clark  street  in  Chicago.  It  had  been,  in 
April,  1905,  in  existence  for  about  four  years.  A  strike 
had  been  called  by  it  against  certain  employing  wagon 
and  carriage  makers  April  2,  1905.  One  of  these  em- 
ployers was  Fred  L.  Meckel,  who  had  a  wagon  factory 
near  the  corner  of  13th  street  and  Wabash  avenue,  in 
Chicago.  He  had  a  man  in  his  employ  named  Carl- 
strom.  Carlstrom  had  been  a  member  of  the  Union  for 
two  years  and  more,  but  was  in  arrears  for  dues  when 
the  strike  was  called.  He  did  not  leave  his  job.  This 
was  noted  by  members  of  the  Union.  Two  of  the  plaint- 
iffs in  error,  Newman  and  Casey,  were  picketing  the 
Meckel  shop  shortly  after  the  strike  began,  and  Casey 
was  seen  talking  with  Carlstrom,  who  worked  and  was 
known  in  the  Union  under  the  name  of  Meyers.  Carl- 
strom, after  his  day's  work  on  April  13,  1905,  shortly 
before  five  o'clock,  started  from  the  shop  for  his  home 
at  3234  Princeton  avenue,  several  miles  away.  On 
Princeton  avenue  between  31st  and  32nd  streets,  Gil- 
hooly and  Looney,  two  of  the  plaintiffs  in  error,  were 
lying  in  wait  for  him.  The  theory  of  the  prosecution, 
on  which  Edward  Feeley  was  indicted,  was  that  he 
was  the  "trailer"  or  "dog",  so-called,  who  had  Carl- 
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strom  pointed  out  to  him  by  persons  who  wished  Carl- 
strom  slugged,  and  then  in  turn,  after  watching  his 
movements  and  learning  his  habits,  pointed  him  out 
and  identified  him  to  Gilhooly  and  Looney,  who  had 
undertaken  the  job  of  beating  him.  The  trial  court, 
however,  did  not  find  that  there  was  sufficient  evidence 
to  hold  Feeley,  and  during  the  trial  instructed  the  jury 
to  find  him  not  guilty,  which  was  accordingly  done. 
We  must  therefore  dismiss  his  supposed  connection 
with  the  matter  from  consideration. 

Gilhooly  and  Looney,  however,  for  some  purpose, 
and  through  the  operation  of  some  agency,  were  at 
the  place  before  indicated  between  five  and  six  o'clock. 
As  Carlstrom  came  up  to  them  Gilhooly,  who  was 
a  large  and  tall  man,  got  off  a  fence  where  he  had 
been  sitting  and  spoke  to  him.  A  short  conversation 
was  followed  by  a  vicious  and  brutal  assault  on  Carl- 
strom by  both  Gilhooly  and  Looney,  the  latter  of 
whom  was  a  smaller  man  than  Gilhooly.  They 
knocked  Carlstrom  down  and  savagely  kicked  him 
more  than  once,  breaking  his  jaw.  There  were  women 
passing  on  the  other  side  of  the  street,  who  called  out 
to  these  men  to  desist.  " Never  mind,  lady,"  Gil- 
hooly called  back,  "he  is  nothing  but  a  God  damned 
scab."  He  and  Looney  then  turned  through  a  vacant 
lot  and  ran  away  across  it.  Carlstrom,  bruised  and 
bleeding,  started  for  his  home  and  was  met  by  his  wife 
near  the  house  and  helped  in.  Physicians  were  called 
and  examined  him,  and  on  their  order  he  was  taken  to 
a  hospital  on  that  or  the  following  day.  There,  on 
April  22nd,  eight  or  nine  days  afterward,  he  was  taken 
with  pneumonia,  of  which,  on  April  27th,  he  died. 
His  death  under  these  circumstances  made  much  stir, 
and  on  May  5,  1905,  Gilhooly,  Looney  and  Feeley 
were  arrested  on  a  charge  of  murder.  On  May  13th 
the  plaintiffs  in  error,  Casey  and  Newman,  together 
with  one  George  Miller  (who  was  subsequently  in- 
dicted as  a  party  to  the  charged  conspiracy,  but  as  to 
whom  the  indictment  was  nol  prossed  during  the  trial), 
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were  also  arrested  as  accessories.  Newman  made  a 
statement  to  the  policemen  who  arrested  him,  and  the 
police  inspector  before  whom  he  was  brought,  concern- 
ing his  own  connection  and  that  of  others  with  a 
conspiracy  or  combination  made  on  the  night  of  April 
7,  1905,  by  which  Gilhooly  and  Looney  and  Feeley 
were  hired  by  members  of  the  Executive  Board  of 
Local  No.  4  of  the  Carriage  Workers  Union  to  act  as  a 
slugging  committee  and  beat  various  "scabs,"  whose 
names  and  addresses  were  given  to  them  on  the  next 
day,  April  8th,  Meyers',  or  Carlstrom's  name,  being 
the  first  on  the  list.  Then  Mr.  Meckel,  who  was  taking 
a  deep  interest  in  the  matter,  was  sent  for  and  came 
with  his  lawyer,  Mr.  Heile,  to  the  police  station  where 
Casey,  Newman  and  Miller  were  confined,  and  in  their 
presence,  and  in  the  presence  of  Casey,  Newman  re- 
peated his  statement.  Casey  also  made  a  statement. 
Then  George  Miller  told  his  story,  claiming,  however, 
that  any  part  he  took  in  the  transactions  involved  was 
that  of  an  innocent  messenger.  Gilhooly,  Looney  and 
Feeley  were  then  brought  in  from  another  police 
station  and  confronted  with  Newman,  Casey  and  Mil- 
ler. Gilhooly,  on  being  asked  if  he  knew  these  men, 
answered  "No,"  but  they  declared  that  Gilhooly  was 
the  man  of  whom  they  had  been  talking  as  a  hired 
slugger.  Gilhooly  became  violently  angry  and  called 
them  obscene  names,  declaring  that  if  they  had  kept 
their  mouths  shut,  nobody  could  have  convicted  him. 
Newman,  after  telling  his  story,  also  signed  a  written 
statement  prepared  by  Heile,  which  statement  was  in- 
troduced at  the  trial  as  People's  Exhibit  15. 

Another  statement  was  prepared  by  Heile  for  Casey 
to  sign.  Casey  said  that  it  was  true,  but  declined  to 
sign  it  without  advice  from  his  lawyer.  This  was 
introduced  in  evidence  at  the  trial  as  People's  Ex- 
hibit 18,  limited  by  the  court's  rulings,  as  were  New- 
man's statements  and  those  of  all  the  other  defend- 
ants, as  will  be  hereafter  pointed  out,  to  an  effect 
upon  the  cases  of  some  of  the  defendants  only,  against 
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which  defendants  they  were  respectively  declared  to 
be  competent. 

Sunday  morning,  May  14th,  Novak  and  Heiden  were 
arrested.  Sunday  afternoon  Novak  was  interrogated 
by  Heile  and  signed  a  statement  prepared  by  Heile, 
which  was  introduced  at  the  trial  as  People's  Exhibit 
16.  It  contains  nothing  but  an  alleged  admission  of 
Casey,  and  it  was  not  admitted  at  the  trial,  except  as 
against  Novak,  who  was  acquitted.  About  the  same 
time,  but  separately  (so  far  as  Heile  could  testify) 
Mr.  Heile  interrogated  Heiden  and  prepared  a  state- 
ment which  Heiden  signed  and  which  was  introduced 
in  evidence  as  People's  Exhibit  17. 

May  15th  another  statement  by  question  and  an- 
swer was  taken  from  Casey  by  Mr.  Fake,  assistant 
state's  attorney,  and  Mr.  Heile.  It  was  taken  down  by 
a  stenographer  and  introduced  in  evidence.  On  the 
same  day  a  statement  was  taken  in  the  same  way  by 
the  same  persons  from  Newman,  which  was  intro- 
duced in  evidence.  Also  one  from  Miller,  in  the  ab- 
sence of  the  other  prisoners.  Then  Newman  and 
Casey,  being  brought  back  and  confronted  with  Miller, 
a  conversation  took  place,  which  was  also  repeated 
in  evidence  at  the  trial.  Feeley  was  then  brought  in 
and  a  conversation  occurred  in  which  a  statement  was 
made  by  him  and  taken  down  by  the  stenographer.  It 
was  offered  in  evidence,  but  was  excluded  as  obtained 
after  improper  threats  or  pressure  by  the  police  in- 
spector, and  not  therefore  voluntary.  Looney  was 
then  brought  in  and  a  conversation  which  then  took 
place,  in  which  Newman  and  Casey  identified  Looney 
as  a  man  whom  they  had  spoken  of  in  their  previous 
admissions,  was  at  the  trial  offered  and  accepted  in 
evidence.  Looney  himself  denied  everything  with 
which  he  was  charged. 

Heiden  was  also  again  interviewed  on  May  15th  by 
Fake,  Heile  and  Meckel,  and  the  officers,  and  a  state- 
ment of  what  he  said  taken  down  in  evidence.    But 
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this  was  excluded  from  evidence  as  involuntary,  after 
being  partly  read  to  the  jury. 

Deutsch  was  arrested  on  June  5,  1905,  and  on  that 
day  at  the  police  station  made  a  statement  in  the 
presence  of  Mr.  Fake,  Mr.  Meckel,  the  police  inspector 
and  some  other  police  officers.  It  was  admitted  in  evi- 
dence. 

Shields  was  arrested  later  on  in  May  at  Sterling, 
in  Colorado,  where  he  fled  on  hearing  that  he  and  his 
associates  on  the  Executive  Board  of  Local  No.  4 
were  sought  by  the  police.  After  he  was  brought  back 
he  was  interviewed  at  the  police  station  by  Mr.  Fake 
and  police  officers,  but  made  no  incriminating  state- 
ments. On  the  trial  he  was  a  witness  for  the  defend- 
ants, and  denied  any  participation  in  any  conspiracy 
as  charged. 

On  the  trial,  by  ithat  evidence  in  the  various  state- 
ments above  described,  which  was  admitted  as  com- 
petent against  the  respective  defendants,  and  by  the 
testimony  of  George  Meller,  who,  after  pleading  guilty, 
took  the  stand  as  a  witness  for  the  prosecution,  the 
State  undertook  to  prove,-  and  did  prove,  to  the  satis- 
faction of  the  jury,  a  conspiracy  connecting  the  plaint- 
iffs in  error,  Newman,  Casey,  Heiden,  Deutsch  and 
Shields,  with  the  assault  on  Carlstrom,  which,  as  be- 
fore set  forth,  several  eye-witnesses  produced  at  the 
trial  saw  Gilhooly  and  Looney  commit. 

Meller 's  testimony  was  to  this  effect:  He  had 
been,  for  thirteen  years,  in  the  employ  of  the  Forbes 
Cartage  Company  in  Chicago.  He  was  elected  presi- 
dent of  Local  No.  4  of  the  Carriage  and  Wagon  Work- 
ers Union  in  September,  1902,  and  re-elected  in  Decem- 
ber, 1903,  and  in  May,  1903,  serving  until  January, 
1904,  when  Deutsch  succeeded  him  and  served  six 
months,  giving  place  to  another  man  not  involved  in 
this  prosecution.  He  was  again  elected  president  of 
the  Union  in  January,  1905,  serving  until  the  latter 
part  of  April.  April  7, 1905,  Shields,  Heiden,  Deutsch, 
Mullen  and  Novak  acted  on  the  executive  committee 
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of  Local  No.  4.  That  committee  met  at  eight  o'clock 
that  evening  at  55  North  Clark  street  in  Chicago, 
Meller  presided*  Casey  at  that  time  was  business 
agent  of  the  Local.  Its  financial  secretary  was  New- 
man. Before  going  into  the  meeting  of  the  Executive 
Board,  Meller  went  into  a  saloon  under  the  rooms  of 
the  Union.  There  he  met  Casey,  who  took  him  over 
to  where  three  men  were  standing  by  the  stove,  and 
introduced  him  to  them.  The  three  men  were  Gil- 
hooly,  Looney  and  Feeley.  Casey  said  to  the  three 
men,  after  introducing  Meller,  "You  have  got  Aiere, 
haven't  you  J"  Meller  excused  himself  and  said  he 
must  go  up  stairs.  Casey  remarked,  "I  will  bring 
that  proposition  up."  Meller  went  up  stairs  into  the 
room  where  the  Executive  Board  met,  and  there  closed 
the  doors  and  called  the  board  or  committee  to  order. 
Shields,  Heiden,  Deutsch,  Mullen  and  Novak  were 
present.  The  regular  order  of  business  was  taken  up. 
The  minutes  of  the  last  meeting  were  read,  and  then 
the  secretary  of  the  committee,  Shields,  began  to  read 
communications  to  the  board.  While  he  was  doing  so 
Newman  and  Casey  came  in,  and  Casey  interrupted 
the  proceedings  by  saying  that  he  had  a  proposition 
to  make.  Meller  told  him  to  wait  until  the  communi- 
cations had  been  read,  and  then  make  it.  The  reading 
of  the  communications  being  finished,  Meller  called  for 
Casey's  proposition.  Casey  said,  "I  was  standing  at 
a  street  corner  and  a  man  accosted  me  and  asked  me 
was  I  Charles  Casey,  business  agent  of  the  Union,  and 
I  told  him  I  was.  He  said,  'We  have  been  doing  work 
for  the  Wood  Workers  Union.  We  have  been  licking 
scabs  and  putting  them  out  of  business.  You  are 
known  pretty  well,  and  if  the  manufacturers  see  you 
they  will  have  you  arrested.  We  are  in  the  business, 
a  professional  slugging  committee.'  I  (Casey)  told 
him  that  I  had  no  right  to  hire  anybody  or  make  any 
deal  with  anybody  at  all,  but  that  our  Executive  Com- 
mittee was  going  to  hold-  a  meeting  at  55  North  Clark 
street  at  eight  o'clock,  and  if  you  will  come  over  I  will 
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bring  it  before  them  and  let  you  know  what  action 
they  take."  Casey  continued,  as  Meller  testified,  by 
saying,  "I  was  arrested  myself  for  licking  a  man,  and 
was  fined  ten  dollars,  and  if  we  continue  to  pay  fines, 
we  won't  be  able  to  carry  on  this  strike  very  long." 

Meller  testified  that  Shields  then  said,  "I  have  met 
these  fellows  and  they  are  all  right,  and  I  am  in  favor 
of  hiring  them."  "I,"  Meller  said,  "asked  how  much 
money  they  wanted."  "Casey  said  'Of  course  they 
get  big  pay  off  the  Woodworkers,  but  our  Union  is 
not  in  a  position  to  pay  them  very  much.  I  think 
that  $50  will  cover  the  bill.'  I  (Meller)  said,  fifty  dol- 
lars for  licking  one  man!  Casey  said  'Hell — no,  they 
will  lick  about  eight  of  them  for  that.'  Then  Heiden 
or  Deutsch  said,  'Other  committees  hire  professional 
slugging  committees,  and  I  don't  see  why  we  cannot. 
One  of  our  men  has  been  paid  by  the  Glassworkers  to 
lick  a  non-Union  man,  and  he  got  ten  dollars  for  it.' 
Heiden  asked  how  they  were  to  know  that  the  men 
had  been  licked.  Casey  said,  'Leave  that  to  me  and 
Gilhooly  and  the  bunch,  and  we  will  see  that  they  are 
licked  all  right.'  Novak  said  there  were  men  working 
at  the  Woods  Motor  Company  who  needed  a  good  lick- 
ing, and  he  was  in  favor  of  hiring  this  committee  to 
give  it  to  them.  Then  Shields  said  'I  make  a  motion 
that  we  hire  this  Slugging  Committee.'  I  (Meller)  put 
the  motion  and  everybody  said  'Aye.'  Nobody  said 
'No,'  and  the  motion  was  carried.  Then  Shields  said, 
'I  make  a  motion  that  a  voucher  be  made  out  for  fifty 
dollars  on  the  treasury  and  be  left  in  the  hands  of 
Newman  to  be  paid  to  this  Slugging  Committee  when 
this  work  is  done.'  I  (Meller)  put  the  question  again, 
and  all  said  'Aye.'  An  order  on  the  treasurer  of  the 
Union,  one  Hensel,  for  fifty  dollars  to  the  order  of 
Newman,  was  drawn  and  signed  by  me  (Meller)  as 
President.  Newman  put  it  in  his  pocket.  Then  I 
(Meller)  asked  Casey  how  many  he  thought  ought  to 
get  a  licking  because  they  did  not  respond  to  the  strike 
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call.  Casey  answered,  'There  is  one  Christ  Meyers, 
(the  name  Carlstrom  was  known  by)  working  over  to 
Meckel's  place.  When  we  had  a  talk  with  him  he 
claimed  that  the  Carriage  and  Wagon  Workers  Union 
had  no  jurisdiction  over  him,  that  he  belonged  to  the 
telephone  workers.  That  is  the  kind  of  a  son  of  a 
bitch  you  want  to  get  every  time.'  Then  Casey  went 
on  naming  other  persons  at  different  shops  who  had 
refused  to  come  out.  Meller  told  Newman  to  take  the 
names  of  these  men,  and  Newman  took  a  book  out  of 
his  pocket  and  wrote  the  names.  Several  names,  in- 
cluding Meyers',  were  put  on  the  list.  Then  Casey 
said,  'This  Slugging  Committee  is  down  stairs,  and  we 
want  to  give  them  a  kind  of  retainer;  they  ain't  got  a 
cent.  We  ought  to  give  them  a  couple  of  dollars.'  I 
(Meller)  told  Newman  to  give  Casey  two  dollars,  and 
Newman  did  so.  Then  I  said  'Casey,  see  that  the  work 
is  done  and  done  right.'  Casey  went  down  stairs  with 
the  money  and  returned  in  about  fifteen  minutes  and 
made  a  report  about  strike  conditions  in  different 
shops.  Then  a  deputation  from  the  Woods  Motor 
Vehicle  Company  Works  came  on  some  business  be- 
fore the  Board.  After  hearing  that  deputation  the 
meeting  adjourned.  Three  or  four  days  afterward, 
April  10th  or  11th,  Casey  came  to  where  I  (Meller) 
was  working,  and  I  asked  him  if  he  had  made  arrange- 
ments with  the  Slugging  Committee,  to  which  Casey 
replied  that  he  had.  Among  other  things,  Casey  said : 
'I  go  with  them,  and  I  point  them  out  to  the  young 
fellow  they  call  the  dog,  and  he  trails  them  up  the  first 
night  and  the  next  night-  Grilhooly  and  the  committee 
follows  them  up  and  gets  them.'  " 

Meller  testified  also  that  on  the  14th  of  April,  at 
a  regular  meeting  of  the  Executive  Board  at  the  same 
place,  he  again  met  with  Casey,  Newman,  Novak,  Hei- 
den,  Shields  and  Mullen.  He  called  on  Casey  for  his 
report  as  business  agent,  and  Casey  said,  "We  got  one 
of  them  men  that  was  slated  for  a  beating."    Casey 
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had  a  clipping  from  a  newspaper,  stating  that  Union 
thugs  had  beat  a  man  named  Carlstrom.  Casey  said, 
"They  have  the  name  wrong;  it  was  Meyers/ '  Casey 
said,  "I  picked  him  out  and  showed  him  to  the  little 
dog,  and  they  followed  him  to  Princeton  avenue,  and 
Looney  walked  up  and  asked  him,  'Why  don't  you  be 
a  good  fellow  and  come  out?*  Meyers  went  to  say 
something,  and  Gilhooly  hit  him  a  wallop  in  the  jaw 
and  knocked  him  down  and  Looney  threw  the  boots 
into  him,  and  said  if  it  hadn't  been  for  some  women  in- 
terfering they  would  have  killed  him."  Meller  then 
said  before  the  Board,  "There  will  be  trouble,  surer 
than  hell,  and  you  want  to  cut  this  out,  this  slugging 
business;  this  is  going  too  far — a  man's  jaw  broke  and 
ribs  and  everything  else."  Then  the  Board  went  on 
with  other  business.  The  following  day,  Saturday, 
April  15th,  Meller  says  that  he  met  Newman  and  Casey 
in  the  saloon  at  55  North  Clark  street  under  the  Union 
Hall,  and  Casey  said,  "I  have  promised  to  meet  the 
slugging  committee  over  at  Warren's  saloon  on  Des- 
plaines  street.  I  promised  to  give  them  $15  and  New- 
man only  wants  to  give  $11."  Meller  said  to  Newman, 
"You  may  just  as  well  give  him  $15,"  and  Newman 
assented  and  gave  Casey  $15,  for  which  Casey  signed 
a  receipt.  Then  Meller  offered  to  go  with  Casey  to 
meet  the  slugging  committee,  and  together  they  went 
to  Warren's  saloon  at  the  corner  of  Desplaines  and 
Monroe  streets.  There  they  met  Gilhooly,  Looney 
and  Feeley.  Casey  said,  "I  am  on  time,"  and  after 
several  drinks  gave  Gilhooly  $15,  with  the  remark, 
"You  certainly  earned  it."  Gilhooly  replied,  "That 
son  of  a  l)itch  that  we  threw  the  boots  into  yesterday 
won't  report  for  work  again  for  a  few  months.  He 
won't  bother  you  in  this  strike."  Looney  said  that  he 
threw  the  boots  into  Meyers,  and  he  must  have  broken 
his  ribs,  because  he  nearly  broke  his  own  foot. 

After  Meller  heard  of  Carlstrom 's  death  he  left  the 
city  and  went  to  Cincinnati,  from  which,  however,  ha 
returned  in  a  few  days  and  went  to  work  in  Chicago, 
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where  he  was  arrested  May  25th  at  his  father's  house 
and  taken  to  jail. 

It  will  be  seen  from  the  foregoing  statement  that  the 
conviction  of  each  of  the  plaintiffs  in  error,  except  that 
of  Gilhooly  and  that  of  Looney,  must  rest  on  such  evi- 
dence of  Meller  as  is  competent  against  said  plaintiff 
in  error,  confirmed  or  corroborated,  so  far  as  it  may  be, 
by  such  evidence  in  his  own  statements,  confessions  or 
admissions  as  is  competent  against  him,  and  such  other 
evidence  against  him  as  is  competent  in  the  statements, 
confessions  and  admissions  of  his  co-defendants. 

Concerning  Gilhooly  and  Looney,  however,  this  is 
not  the  case,  and  in  their  case  the  contention  that  the 
verdict  of  the  jury  is  against  the  weight  of  the  evidence 
as  to  them  may  therefore  well  be  disposed  of  first. 

As  to  Charles  Gilhooly:  Independently  of  the  tes- 
timony of  Meller  and  of  the  statements  termed  confes- 
sions, there  was  evidence  sufficient*  to  convict  Gilhooly 
of  a  conspiracy  with  other  of  the  defendants  to  assault 
Carlstrom.  In  the  first  place,  he  was  identified  beyond 
all  doubt  as  one  of  the  persons  who  actually  committed 
the  murderous  outrage.  Eight  eye-witnesses  described 
the  assault,  and  five  of  them  identified  Gilhooly  as  the 
principal  actor.  Of  course  it  is  true  that  he  might  have 
committed  the  assault  without  connection  with  a  con- 
spiracy entered  into  beforehand  to  do  it,  but  when  the 
manner  of  the  sudden  and  apparently  unprovoked  at- 
tack and  the  contemptuous  dismissal  of  expostulation 
with  the  assertion  that  the  victim  was  only  a  "scab," 
are  considered,  it  hardly  needs  the  additional  evidence 
given  by  his  profane  and  obscene  outburst  at  the  police 
station  when  confronted  with  Casey  and  Newman,  to 
show  that  the  assault  was  a  premeditated  and  pre- 
arranged affair,  in  which  Gilhooly  was  the  agent  of 
others.  That  outburst  not  only  showed  that  to  be  the 
case,  but  also  indicated  that  Casey  and  Newman  were 
among  those  others.  "You  are  a  fine  lot  to  do  any- 
thing with,  make  a  mess  of  it, — get  mixed  up  with  a 
lot  like  you.    If  you  fellows  had  kept  your  mouth  shut 
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nobody  could  get  the  goods  from  me,"  were  his  ex- 
clamations, mingled  with  curses  and  obscenity. 

However,  we  are  not  confined  to  inference  at  all  in 
passing  on  the  subject  of  Gilhooly 's  guilt,  for  still 
abstaining  from  any  reference  to  confessions  or  admis- 
sions of  alleged  co-conspirators,  and  even  from  any- 
thing said  by  them  in  furtherance  of  the  common 
purpose  while  the  conspiracy  was  in  progress,  we  find 
in  the  testimony  of  Meller  full  warrant  for  finding  Gil- 
hooly  guilty  as  charged.  Casey  introduced  Gilhooly 
to  him  at  the  saloon  at  55  North  Clark  street  on  the 
evening  of  April  7th,  and  talked  before  him  of  a  propo- 
sition he  was  going  to  bring  up  stairs  in  relation  to 
him.  Casey  went  up  stairs,  and  after  getting  a  propo- 
sition accepted,  in  which  he  named  Gilhooly,  took  $2 
with  him,  ostensibly  to  give  Gilhooly,  and  disap- 
peared below  for  a  few  minutes.  Casey  on  April  14th 
told  Meller  of  the  attack  on  Carlstrom,  attributing  it  to 
Gilhooly,  and  on  the  15th  Meller,  after  helping  Casey 
to  get  $15  from  the  treasurer  of  the  Union  for  the 
purpose,  accompanied  Casey  to  Warren's  saloon  on 
Desplaincs  street,  where  the  conversation  hereinbefore 
detailed  took  place  between  Gilhooly  and  the  witness. 

The  only  objection  that  can  be  made  to  the  propo- 
sition that  this  testimony  is  conclusive  on  Gilhooly's 
guilt,  is  the  doctrine,  accurately  and  explicitly  laid 
down  to  the  jury  in  the  instructions,  that  the  testimony 
of  an  accomplice  should  be  received  and  scrutinized 
with  great  care  and  caution.  But  it  is  equally  true, 
and  was  with  equal  accuracy  stated  to  the  jury  in  the 
instructions,  that  the  testimony  of  an  accomplice  is  for 
the  jury  to  pass  on,  and  is  not  to  be  disregarded  merely 
because  it  is  the  testimony  of  an  accomplice.  Under 
the  law  of  this  state  a  person  may  be  lawfully  convicted 
upon  the  uncorroborated  testimony  of  an  accomplice 
even.  In^the  case  of  Gilhooly,  the  corroboration  of 
the  testimony  by  which  Meller  connected  him  with  a 
conspiracy  was  extremely  strong.  The  acts  and 
speeches  of  Gilhooly  before,  at  the  time  of,  and  sub- 
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sequent  to  the  assault  itself,  are  exactly  consistent  with 
the  truth  of  that  testimony. 

There  can  be  no  doubt  that  Gilhooly  was  convicted 
by  the  jury,  on  evidence  amply  sufficient,  of  participa- 
tion from  the  lowest  motives  in  a  conspiracy  which  had 
for  its  object  a  murderous  assault  afterward  carried 
out  by  him. 

If  he  is  to  escape  by  this  appeal  from  the  conse- 
quences of  that  conviction,  it  must  be  on  some  technical 
ground,  and  not  on  any  hypothesis  of  his  possible  in- 
nocence. Many  such  technical  grounds  are  urged,  and 
we  will  proceed  to  consider  them  seriatim. 

1.  The  first  concerns  the  impanelment  of  the  grand 
jury.  The  contention  is  that  the  court  erred  in  over- 
ruling a  motion  to  quash  the  indictment  because  the 
record  fails  to  show  that  the  foreman  of  the  grand  jury 
was  properly  and  separately  sworn.  The  record  states 
that  "the  grand  jurors  were  duly  sworn,' '  and  the 
Supreme  Court  has  decided  that  this  is  sufficient. 
Bruen  v.  The  People,  206  111.  417-424. 

2.  The  next  is  this :  Meller  testified  that  Newman 
drew  a  voucher  for  $50  on  the  treasurer  of  Local  No.  4, 
to  be  left  in  his  hands,  to  hire  "the  slugging  commit- 
tee." Thereupon  the  state's  attorney,  in  open  court, 
called  on  Newman  and  his  counsel  to  produce  it.  This, 
counsel  for  plaintiffs  in  error  say,  was  flagrantly  im- 
proper, both  because  no  person  can  be  compelled,  in 
any  criminal  case  to  give  evidence  against  himself,  and 
because,  coming  from  an  officer  of  the  court,  the  ques- 
tion was  tantamount  to  a  declaration  of  his  belief  in  the 
existence  of  the  voucher  and  that  it  was  in  the  posses- 
sion of  the  defendant  Newman  or  his  counsel,  and 
their  failure  to  produce  it  would  be  regarded  as  a  re- 
fusal to  do  so,  and  augment  a  prejudice  already  created 
against  Newman  and  his  co-defendants.  It  seems  well 
to  dispose  of  this  contention  here,  as  the  argument  of 
counsel  affects  Gilhooly 's  case  as  well  as  Newman's, 
although  to  a  less  degree. 

We  do  not  see  how  the  prejudice  complained  of  could 
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arise  from  this  incident,  even  if  the  action  of  the  state's 
attorney  was  unjustifiable.  Counsel  made  it  very  ap- 
parent at  once  that  they  considered  that  the  state's 
attorney  was  taking  an  unfair  advantage,  and  the 
court's  remarks  showed  that  the  only  legitimate  pur- 
pose of  the  demand  was  to  lay  the  foundation  for 
secondary  evidence.  But  we  may  go  further  and  say 
that  we  cannot  see  how  the  state's  attorney's  demand 
could  be  held  erroneous.  As  the  trial  judge  remarked, 
"  counsel  for  defendants,  when  Meller  spoke  of  the 
order,  objected  to  his  describing  it  because  his  testi- 
mony would  not  be  the  best  evidence.  Whereupon  the 
state's  attorney  showed  where  it  was  last  seen  and 
called  upon  the  person  to  whose  possession  it  was  traced 
to  produce  it,  in  order  to  make  his  secondary  evidence 
admissible. ' '  The  defendant  addressed  was  not  obliged 
and  could  not  be  compelled  to  produce  it,  and  was  not 
therefore  called  on  to  give  evidence  against  himself. 
That  the  defendant,  if  he  had  the  document,  could,  on 
the  ground  of  possible  self-incrimination,  refuse  to  sur- 
render it,  does  not  make  the  notice  superfluous  or  objec- 
tionable. 2  Wigmore  on  Evidence,  sec.  1207;  Attor- 
ney-General v.  LeMerchant,  2  Term  Reports,  201. 

3.  It  is  complained  that  the  cross-examination  of 
George  Meller  was  unduly  restricted.  Meller  was 
cross-examined  by  four  different  counsel — by  some  of 
them  twice — and  by  all,  as  might  be  expected,  rather 
rigorously.  The  relation  of  the  witness  to  the  conspir- 
acy and  to  the  defendants  was  fully  investigated  and 
shown  to  the  jury.  The  questions  affecting  his  family 
relations  and  his  habits  in  connection  with  disreput- 
able women,  which  on  objection  were  ruled  out,  it  was 
within  the  discretion  of  the  trial  judge  to  allow  or  dis- 
allow. We  do  not  think  his  discretion  was  abused.  He 
probably  did  not  think  their  answers  under  the  circum- 
stances could  have  affected  the  result  of  the  case,  and 
we  agree  with  him.  His  action  was  within  the  rules 
laid  down  in  Cooper  v.  Randall,  59  HI.  317,  and  Birm- 
ingham Fire  Ins.  Co.  v.  Pulver,  126  111.  329-340. 
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4.  Even  less  meritorious  is  the  criticism  of  the 
court's  action  in  shutting  out  certain  questions  asked 
Inspector  Lavin  on  cross-examination  regarding  his 
knowledge  of  the  Employers'  Association  and  its  pub- 
lications. Answers  to  them  could  throw  no  light  on  the 
matter  on  trial. 

5.  The  controversy  which  arose  over  McPherson's 
cross-examination  after  he  had  been  examined  on  the 
direct  by  counsel  for  Novak,  who  called  him  as  a  wit- 
ness, seems  to  have  arisen  principally  from  the  rela- 
tions of  the  different  defendants.  The  court's  ruling3 
were  not  altogether  consistent,  perhaps,  but  the  rule 
apparently  laid  down  by  it  at  first  was  that  the  cross- 
examination  must  be  restricted  to  matters  touched  on 
in  the  direct  examination  by  counsel  for  Novak,  and 
that  the  fact  that  the  state's  attorney  in  cross-examina- 
tion had  touched  on  new  matter  did  not  give  the  coun- 
sel for  the  other  defendants  unlimited  right  to  cross- 
examine  on  such  new  matter.  It  did  not  adhere  to  this 
strictly,  however.  We  do  not  think  there  was  error 
committed  in  this  connection,  but  if  there  were,  it  cer- 
tainly was  not  reversible  error.  On  the  subject  on 
which  counsel  complain  cross-examination  of  McPher- 
son  was  shut  off,  many  witnesses  were  examined  on 
direct  examination  by  counsel  for  defendants,  and 
among  them  McPherson  himself.  (A  clerical  error  in 
the  abstract,  corrected  in  the  record,  makes  the  name 
"McKinnon"  on  this  second  examination.) 

6.  Nor  can  we  see  how  the  rulings  of  the  trial  judge 
in  the  cross-examination  of  Meckel  and  Officer  Sheehan 
transcended  his  discretion.  We  cannot  see  from  the 
argument  of  counsel  how  the  source  of  Meckel's  first 
information  or  suspicions  was  material  to  the  issue. 

7.  It  is  argued  that  it  was  error  to  allow  the  widow 
of  Carlstrom  to  testify  how  Carlstrom  appeared  im- 
mediately after  the  assault,  what  his  subsequent  con- 
dition of  health  was  while  at  the  hospital,  and  that  he 
died  two  weeks  after  the  assault.  Also  that  it  was  a 
similar  error  to  allow  medical  testimony  as  to  the  same 
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matters  and  as  to  the  results  of  the  autopsy.  Particu- 
larly it  is  claimed  that  it  was  objectionable  to  allow  a 
section  of  Carlstrom's  broken  jaw  bone,  preserved  in 
alcohol,  to  be  shown  to  the  jury. 

On  the  part  of  the  State  it  is  said  that  the  extent 
of  the  injury  inflicted  on  Carlstrom  was  a  circumstance 
proper  for  the  jury  to  consider  in  determining  whether 
there  was  a  conspiracy  and  what  punishment  should  be 
inflicted  on  the  conspirators. 

We  think  the  State's  position  is  well  taken.  If  the 
assault  had  been  merely  a  technical  one,  apparently 
designed  to  intimidate  rather  than  injure,  that  fact  we 
feel  sure  would  have  been  competent  and  held  com- 
petent to  prove.  If  the  assault  had  been  the  direct 
cause  of  death,  instead  of  precedent  to  a  disease,  which 
frequently  attacks  the  strong  as  well  as  the  weak  and 
injured,  and  which  no  earthly  wisdom  can  therefore 
say  with  certainty  was  or  was  not  in  this  case  super- 
induced by  the  injury,  it  would  have  been  competent 
to  prove  that.  It  was  right  to  put  the  whole  story  of 
the  alleged  conspiracy  and  its  development  and  results 
in  evidence.  If  the  conspiracy  was  proved,  each  con- 
spirator was  responsible  legally  and  morally  for  the 
results.  That  certain  of  the  plaintiffs  in  error  may 
never  have  believed,  and  probably  never  did  believe, 
that  Gilhooly  and  his  band  would  be  guilty,  in  "licking 
a  man,"  of  the.  malignant  brutality  actually  displayed, 
and  still  less  expected  or  even  feared  that  the  "licked 
man"  would  die  in  a  hospital  two  weeks  afterward 
from  a  disease  which  it  could  never  be  proven  would 
have  attacked  him  except  for  an  enfeebled  condition 
resulting  from  the  beating,  does  not  ethically  nor  le- 
gally lessen  their  responsibility.  It  points,  however, 
an  obvious  moral  against  meddling  with  unlawful 
methods  of  coercion  to  accomplish  desired  ends.  As 
Meller  says  he  told  the  Executive  Board  in  this  case, 
so  in  every  such  case,  "There  will  be  trouble  surer 
than  hell,  and  you  want  to  cut  this  out,  this  slugging 
business." 
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8.  The  contention  is  made  as  to  Gilhooly,  as  well  as 
in  the  case  of  the  other  plaintiffs  in  error,  that  confes- 
sions or  statements  of  some  of  the  alleged  conspirators 
were  admitted  against  others  simply  because  these 
others  were  present  when  they  were  made.  Cases  are 
cited  to  the  points  that  after  a  prisoner  is  in  custody 
the  police  have  no  right  to  ask  him  questions,  and  that 
an  admission  or  confession  so  obtained  is  inadmissible, 
and  that  when  a  statement  of  one  person  is  made  or 
repeated  in  the  presence  of  another,  and  that  other  is 
then  asked  by  the  police  or  prosecutors  what  he  has 
to  say  to  it,  this  is  in  the  nature  of  an  improper  cross- 
examination  of  the  second  prisoner  and  neither  the 
statement  of  the  first  prisoner  made  or  repeated,  nor 
the  answer  of  the  second,  is  admissible  at  their  trials. 
But  on  the  other  hand  it  is  asserted  by  the  counsel  for 
the  People,  who  cite  authorities  in  Illinois  and  in  other 
States  to  support  their  proposition,  that  all  conversa- 
tions in  which  the  accused  participated,  in  which  he 
was  charged  with  the  crime,  are  admissible,  and  that 
his  silence  even  may  be  proven,  although  it  furnishes 
but  slight  evidence  of  guilt.  It  is  not  necessary  to  dis- 
cuss these  cases  or  to  lay  down  any  rule  deduced  from 
their  comparison  in  treating  of  the  case  of  Gilhooly. 

Counsel  complained  of  "sweat  box"  methods  used  by 
the  prosecutor  and  the  police  in  interrogating  Gilhooly 
at  the  police  station,  and  also  of  the  method  used  in 
laying  the  history  of  the  interview  before  the  jury. 
The  stenographic  report  of  question  and  answer  was 
read  to  the  jury,  and  it  is  said  that  the  state's  attor- 
ney's questions  contained  assumptions  of  guilt,  to 
which  Gilhooly  answered  by  denials.  Although  a  per- 
son was  entirely  innocent,  the  chances  of  his  conviction 
would  be  overwhelming,  counsel  say,  if  questions  to 
him  relating  to  assumed  facts  and  calling  for  categor- 
ical answer  of  "Yes"  or  "No"  are  allowed  to  be  asked 
or  repeated  in  the  presence  of  the  jury. 

Sweat  box  methods  are  too  frequently  used  in  the 

Voi.  CXXXII  0 
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examination  of  prisoners.  Statements  are  often  pro- 
cured from  prisoners  by  the  police  by  methods  repug- 
nant to  principles  of  the  criminal  law,  which,  despite 
some  popular  criticism,  are  just  as  salutary  and  neces- 
sary now  as  ever  they  were.  When  statements  are 
so  procured,  public  policy  and  the  welfare  of  the 
community  demand  that  they  should  be  rigorously 
excluded  at  the  trial,  and  for  a  failure  of  the 
trial  court  to  do  so  in  any  case — if  the  so-called 
confession  seemed  material  in  securing  conviction — 
we  should  not  hesitate  to  reverse  a  judgment.  We 
shall  have  occasion  to  discuss  to  some  extent  the 
subject  of  the  admissibility  of  confessions — what 
should  cause  their  exclusion  and  against  whom  and 
under  what  conditions  they  may  be  received  in  con- 
spiracy oases — as  we  proceed  with  the  cases  of  other 
plaintiffs  in  error  here.  But  on  the  conviction  of 
Gilhooly  it  is  not  necessary  to  elaborate  an  opinion 
on  this  question.  In  the  first  place,  while  we  do  not  con- 
sider it  an  ideal  method  of  treating  prisoners  for  police- 
men or  prosecutors  to  encourage  prisoners  to  confes- 
sions after  their  arrest,  without  warning  them  that 
they  are  not  obliged  to  incriminate  themselves,  that 
they  are  entitled  to  counsel,  and  that  anything  they  may 
say  may  be  used  against  them,  and  will  not  entitle  them 
to  better  or  more  lenient  treatment  while  awaiting  trial 
or  afterward,  we  cannot  see  that  the  contrary  method 
in  the  case  of  Gilhooly  worked  him  any  harm,  and  do 
not  agree  with  counsel  that  the  assumptions  of  the 
state's  attorney  in  the  questions  could  have  prejudiced 
the  jury  against  him.  Everything  which  was  included 
in  these  questions  was  practically  sworn  to  by  Miller 
and  other  witnesses.  To  the  questions,  however,  Gil- 
hooly answered  in  categorical  denial.  This  denial, 
rather  than  the  questions,  was  emphasized  to  the  jury 
by  the  reading. 

Gilhooly 's  outburst  of  rage  against  Casey  and  New- 
man was  extorted  by  no  threats  nor  brought  about  by 
any  persuasion.    It  seems  to  have  been  a  result  of  that 
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ungovernable  temper  which  dominated  him  in  the  as- 
sault because  Carlstrom  "put  up  a  fight  and  broke  his 
hat  with  a  dinner  pail."  What  he  so  voluntarily  said 
in  that  rage  was  certainly  admissible,  and  by  it  and  the 
fact  that  Casey  and  Newman  knew  him  by  name  and 
sight,  and  by  the  story  of  the  assault  itself,  corrobora- 
tion was  furnished  to  the  story  of  Meller  which  made  it 
probable  that  any  jury,  without  reference  to  the 
questions  put  to  Gilhooly  by  Mr.  Fake  and  his 
answers,  and  without  reference  to  any  statements  of 
Casey  or  Newman,  and  despite  the  most  careful  warn- 
ing against  trusting  too  far  to  the  statements  of  an 
accomplice,  would  have  given  that  story  credence  as 
far  as  Gilhooly  was  concerned.  It  may  be  here  re- 
marked that  taken  together  the  instructions  on  this 
subject  of  confessions  and  their  import  and  effect  were 
fair  and  careful.  The  jury  were  told  in  the  instructions 
asked  for  the  People,  that  a  confession  made  by  one  of 
several  defendants  jointly  united  for  the  commission  of 
a  criminal  offence  is  binding  upon  any  other  of  the 
defendants  if  made  in  his  presence  and  approved  by 
him  to  the  extent  of  his  ratification  or  approval  (Peo- 
ple's instruction  17),  but  in  the  instructions  given  at 
the  request  of  the  defendants  they  were  told  that  the 
jury  were  not  obliged  to  believe  such  statements  to  be 
free  and  voluntary  because  they  were  admitted  in  evi- 
dence, but  were  to  consider  the  manner  in  which  they 
were  obtained  as  well  as  all  the  circumstances  appli- 
cable to  them,  and  if,  under  those  circumstances,  they 
deemed  any  of  the  statements  therein  unworthy  of 
credit,  they  should  disregard  them.  (Defts.  Inst.  23.) 
They  were  also  told  not  to  regard  confessions  or 
statements  made  by  one  defendant  not  in  the  presence 
of  others  as  against  such  others,  nor  even  if  made  in 
their  presence  because  of  silence,  unless  they  were  satis- 
fied from  the  evidence  that  men  similarly  situated 
would,  if  innocent,  naturally  deny  their  guilt.  They 
were  told,  in  other  words,  that  to  justify  them  in  con- 
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sidering  anything  said  by  others  competent  evidence 
against  any  defendant,  they  must  believe  from  tha  evi- 
dence that  said  defendant  did  or  said  something  incon- 
sistent with  his  innocence,  and  that  of  this  they  were 
the  judges.    (Defts.  Instructions  26,  28  and  30.) 

By  defendants'  instruction  31  (incorrectly  ab- 
stracted) and  instruction  32,  the  jury  are  especially 
warned  against  regarding  the  confessions  of  others  as 
affecting  Gilhooly  or  Looney. 

We  think  the  law  was  correctly  stated  by  these  in- 
structions considered  together,  and  that  Gilhooly  has 
nothing  to  complain  of  in  the  admission  of  evidence 
against  him  which  was  incompetent,  or  in  the  instruc- 
tions which  were  given  as  to  what  the  jury  should  con- 
sider in  determining  his  guilt. 

9.  If  the  conversations  which  the  stenographer  took 
down  were  competent  at  all,  the  manner  in  which  they 
were  presented  to  the  jury  did  not  render  them  incom- 
petent. Counsel's  objection  that  when  the  transcript 
was  read,  the  stenographer  was  asked  as  to  each  ques- 
tion and  answer  whether  they  were  correctly  tran- 
scribed, instead  of  requiring  his  oath  to  the  transcript 
as  a  whole,  and  reading  it  as  a  whole,  seems  hyper- 
critical in  a  court  of  review.  The  net  result  was  the 
same  in  setting  before  the  jury  the  sworn  report  of  the 
conversation  and  the  mere  matter  of  method  was  cer- 
tainly within  the  discretion  of  the  trial  judge. 

10.  Complaint  is  also  made  by  the  plaintiffs  in  error 
in  their  argument  (page  71,  brief  of  plaintiffs  in  error) 
that  evidence  admitted  by  the  court  to  apply  only  to 
Newman  and  to  be  incompetent  as  against  him  was 
nevertheless  read  into  the  record.  The  evidence  al- 
luded to  was,  in  our  opinion,  immaterial,  and  could  not 
have  harmed  any  one  of  the  defendants  in  error,  and, 
as  our  Supreme  Court  has  said  often,  in  cases  where 
the  competent  evidence  clearly  justifies  the  finding, 
error  in  the  admission  of  certain  incompetent  evidence 
will  not  be  ground  for  reversal.    Dubois  v.  The  People, 
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200  111.  157;  Jackson  v.  The  People,  126  111.  139;  Will- 
iams v.  The  People,  166  111.  132. 

In  this  case,  however,  reversal  on  the  ground  indi- 
cated by  this  objection  would  be  particularly  unjusti- 
fiable. On  examination  of  the  record,  the  reason  for 
the  court's  remark — at  first  sight  strange — "We  must 
get  it  into  the  record  somehow,' '  referring  to  a  ques- 
tion to  Newman  regarding  one  Beck  and  his  answer 
thereto,  is  made  clear.  Objection  had  been  made  by 
one  of  the  various  counsel  representing  some  of  the  de- 
fendants to  a  previous  passage  in  the  transcript  of  the 
conversation,  and  it  had  been  ruled  out.  Thereupon 
counsel  for  certain  other  of  the  defendants  insisted 
upon  its  being  read  into  the  record  so  far  as  his  clients 
were  concerned,  saying,  "I  take  it  if  we  are  going  to 
take  a  man's  statement,  we  ought  to  take  it  right 
along."  Thereupon  the  court  announced  or  at  least 
adopted  the  rule  of  declaring  incompetent  testimony 
incompetent  only  as  to  those  who  objected  to  it,  and 
he  did  so  in  regard  to  the  particular  question  and 
answer  objected  to  by  counsel  on  page  71  of  their  brief 
and  before  referred  to. 

The  fact  that  there  were  different  counsel  for  dif- 
ferent defendants  should  not  be  allowed  to  operate  as 
a  trap  for  the  court  to  convict  him  of  error,  whichever 
way  he  might  rule  on  the  admission  of  evidence. 

11.  The  point  is  made  by  counsel  for  the  plaintiffs 
in  error  that  the  proof  is  at  variance  with  the  indict- 
ment because  the  latter  is  of  a  conspiracy  to  assault 
Carlstrom,  while  the  evidence,  if  it  proves  anything,  is 
of  a  conspiracy  to  assault  a  whole  class  of  people, 
namely,  nil  who  opposed  the  strike  methods  of  Local 
No.  4.  On  the  ground  of  this  alleged  variance  the 
court  below  was  asked  to  direct  a  verdict  for  the  de- 
fendants, and  we  are  asked  to  reverse  the  judgment  as 
•to  all  the  plaintiffs  in  error.  There  is  no  merit  in  this 
contention.  The  evidence  tended  to  prove  a  conspiracy 
to  assault  Carlstrom  as  the  indictment  charges.    His 
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name  was  given  to  the  "slugging  committee."  That 
other  names  were  given  and  that  the  conspiracy  com- 
prehended an  intent  to  assault  certain  other  persons 
(not  "a  whole  class")  does  not  prevent  its  being  a 
conspiracy  to  assault  Carlstrom.  The  greater  includes 
the  less.  As  we  said  in  Johnson  v.  People,  124  111. 
App.  213,  p.  221,  defendants  had  a  right  to  be  fully  ap- 
prised of  the  nature  of  "the  charge  against  them,  and  a 
concealment  of  the  real  nature  of  such  charge  by  the 
lack  of  obtainable  precision  in  the  indictment  would 
have  been  fatal.  It  is  not  this,  but  the  very  reverse — 
too  great  precision— which  is  complained  of  here.  We 
agree  with  counsel  for  the  People. in  the  statement 
"That  persons  who  have  conspired  for  the  accomplish- 
ment of  several  unlawful  purposes,  or  for  the  ac- 
complishment of  an  unlawful  purpose  by  several  un- 
lawful means,  cannot  be  indicted  upon  the  charge  of 
conspiring  to  accomplish  one  of  those  purposes,  or 
of  conspiring  to  accomplish  the  purposes  by  one  of  the 
unlawful  means,  is  a  refinement  of  the  proposition  that 
the  purposes  and  means  of  a  conspiracy  must  be 
proved  as  laid  in  the  indictment,  which  has  no  founda- 
tion in  reason."  We  may  add  that  it  has  no  more 
foundation  in  authority.  Veazie's  Case,  7  Greenleaf 
131 ;  Commonwealth  v.  Meserve,  154  Mass.  64. 

12.  It  is  urged  that  the  punishment  is  excessive. 
The  argument  is  this :  The  indictment  charges  a  con- 
spiracy to  commit  an  assault  and  battery.  Assault 
•  and  battery  is  an  offense,  the  maximum  punishment  of 
which  is  a  fine  of  one  hundred  dollars.  But  on  convic- 
tion of  a  conspiracy  to  commit  an  assault  and  battery, 
persons  may  be  punished  by  the  sentence  of  the  jury 
by  imprisonment  in  the  penitentiary  for  an  indeter- 
minate term  not  exceeding  five  years.  This  could  not 
have  been  intended  by  the  Legislature,  counsel  say. 
It  could  not  have  been  intended,  they  insist,  to  make 
it  possible  to  punish  people  for  a  mere  agreement  to 
commit  an  offense  more  severely  than  for  the  offense 


Chicago — First  District — A.  D.  1907.    135 

Shields  v.  The  People. 

itself.  To  this  point  they  cite  cases  like  Hartmann  v. 
Commonwealth,  5  Pa.  St.  60,  where  the  rule  has  been 
adopted  that  in  an  indictment  under  the  common  law 
for  a  common  law  conspiracy  to  commit  an  offense,  a 
punishment  severer  than  that  provided  for  the  offense 
cannot  be  inflicted.  As  we  pointed  out,  however,  in 
Johnson  v.  The  People,  supra,  the  rule  has  no  appli- 
cation to  cases  like  the  present.  "The  statute  has  de- 
fined the  offense  of  conspiracy  for  which  this  indict- 
ment was  brought  and  determined  the  punishment 
within  certain  limits,  and  this  is  controlling.  The  leg- 
islature indubitably  possesses  the  power  in  its  discre- 
tion to  make  the  punishment  for  a  conspiracy  of  two 
or  more  persons  to  commit  a  crime  more  severe  than 
that  of  the  crime  itself/ '  And  what  we  said  further  in 
that  case  we  must  repeat  in  this — that  it  does  not  seem 
to  us  that  by  the  rule  adopted  by  the  legislature  any 
principle  of  natural  justice  is  violated.  Assault  even 
without  provocation  may  be,  under  many  circum- 
stances, a  less  heinous  and  odious  crime,  and,  above  all, 
a  much  less  dangerous  crime  to  society  than  a  con- 
spiracy to  commit  such  an  assault.  "The  conspiracy 
shows  premeditated  wickedness  and  vindictive  and  in- 
herent brutality,  springing  necessarily  from  malignant 
and  abandoned  hearts."  A  combination  of  men  to 
commit  assaults  upon  peaceable  citizens,  by  hired  or 
selected  thugs,  is  demoralizing,  dangerous  and  sub- 
versive of  both  liberty  and  law  in  the  community,  to 
a  degree  that  no  sporadic  assaults  could  be. 

We  are  quite  aware  that  the  law  concerning  conspir- 
acy as  it  stands  on  the  statute  book  of  Illinois,  is  one 
which  affords  opportunities  for  dangerous  abuse,  and. 
agree  with  the  apt  language  used  by  the  learned  judge 
of  the  Supreme  Court  in  Michigan,  in  People  v.  Bar- 
kelow,  37  Michigan,  455,  and  quoted  by  counsel  for  the 
plaintiffs  in  error  here.  "There  is  no  class  of  cases," 
said  the  court  in  that  case,  in  an  opinion  rendered  by 
Judge  Campbell,  in  which  Chief  Justice  Cooley  con- 
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curred,  "  where  defendants  are  better  entitled  to  the 
protection  of  the  law  against  vague  charges  than  when 
they  are  charged  with  conspiracy.  The  course  of  legal 
experience  has  shown  this  to  have  been  a  familiar  re- 
sort to  catch  innocent  persons  by  throwing  a  drag  net 
of  vague  charges  and  resorting  to  suspicion  and  preju- 
dice to  induce  juries  to  convict  persons  who  find  it 
impossible  to  escape  the  malicious  insinuations  of  false 
accusers.  Titus  Oates'  plot  has  been  a  warning  to  all 
courts  and  jurists  not  to  encourage  any  looseness  in 
charges  which  in  exciting  times  juries  and  communi- 
ties are  only  too  ready  to  catch  at  to  punish  those  who 
are  unfortunate  enough  to  be  suspected/ ' 

But  these  considerations  do  not  make  a  conspiracy 
to  assault  and  beat  people  who  are.  not  thinking,  speak- 
ing or  acting  according  to  the  wishes  of  the  conspira- 
tors a  less  dangerous  crime,  nor  less  deserving  severe 
punishment  if  satisfactorily  proved.  Such  conspira- 
cies neither  gain  nor  lose  in  danger  or  in  justification 
by  their  being  connected  with  strikes  or  labor  troubles. 
They  have  been  known  in  connection  with  religious 
disputes,  with  race  questions,  and  with  politics.  At 
all  times  and  under  all  circumstances  they  are  equally 
malignant  and  criminal.  It  was  for  the  jury  to  fix  the 
punishment  in  this  case,  and  we  could  not  properly  in- 
terfere with  their  judgment  if  we  would. 

13.  It  is  next  asserted  that  the  judgment  of  the 
trial  court  sentencing  plaintiffs  ix\  error  to  imprison- 
ment in  the  penitentiary  at  Joliet  without  directing 
that  while  there  they  should  be  put  at  hard  labor,  is 
illegal  and  erroneous.  We  do  not  agree  with  this  con- 
.  tention,  which  is  based  upon  the  position  taken  by 
counsel,  that  section  6  of  division  14  of  the  Criminal 
Code,  approved  March  27,  1874,  is  not  superseded  by 
section  1  of  the  Acts  approved  June  15,  1895,  June  10, 
1897,  and  April  21,  1899,  respectively,  so  far  as  the 
duty  of  the  court  to  designate  what  portion  of  time 
the  offender  shall  be  confined  to  solitary  imprisonment 
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and  what  portion  to  hard  labor,  goes.  It  is  sufficient 
for  ns  to  say  that  we  think  that  section  6,  division  14, 
is  so  superseded  in  the  case  of  all  crimes  mentioned  in 
section  1  of  the  Act  now  in  force  concerning  the  sen- 
tence and  parol  of  prisoners,  approved  April  21,  1899. 
That  Act,  in  its  final  section,  repeals  all  parts  of  laws 
not  in  harmony  with  its  provisions.  It  certainly  does 
not  seem  to  us  in  harmony  with  a  law  which  takes 
away  from  both  court  and  jury  the  right  to  determine 
the  duration  of  an  imprisonment  that  the  court  should 
be  obliged  to  say  what  portion  of  this  indeterminate 
time  should  be  spent  in  solitary  imprisonment  and 
what  portion  at  hard  labor.  We  think,  moreover,  that 
the  Supreme  Court  has  decided  to  this  effect.  People 
v.  Murphy,  202  111.  493-496. 

14.  The  final  objection  urged  by  counsel,  which  ap- 
plies to  Gilhooly,  is  that  various  instructions  given 
were  erroneous.  The  instructions  were  voluminous. 
There  were  forty-six  given  at  the  request  of  the  Peo- 
ple and  thirty-nine  at  the  request  of  the  defendants — 
eighty-five  in  all.  Taken  together  and  read  carefully 
they  seem  to  us  to  fairly  and  fully  present  the  law  of 
the  case  to  the  jury. 

We  have  given  close  attention  to  the  criticisms 
made  on  the  instructions  by  counsel  for  plaintiffs  in 
error,  and  we  are  not  convinced  that  any  reversible 
error  was  committed  in  them  when  they  are  construed 
and  compared  one  with  another.  As  to  all  the  vital 
points  in  the  case,  such  as  the  caution  with  which  the 
testimony  of  an  accomplice  is  to  be  treated,  as  to  the 
effect  to  be  given  to  the  confessions  or  statements  al- 
leged to  have  been  made  by  various  of  the  defendants, 
and  as  to  the  circumstances  which  make  confessions 
voluntary  or  the  reverse,  we  think  that  the  trial  judge 
used  great  and  praiseworthy  care  that  the  defendants 9 
rights  should  be  protected  by  him  and  understood  by 
the  jury. 

As  we  shall  more  particularly  set  out  in  the  case  of 
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Newman,  we  cannot  agree  with  one  portion  or  clause 
of  instruction  22,  asked  by  the  People,  but  taken  in 
connection  with  the  facts  and  with  other  instructions, 
it  could  not  have  injured  any  of  the  prisoners,  as  we 
believe,  and  is  not  reversible  error. 

Complaint  is  made  of  instruction  15,  but  the  argu- 
ment is  addressed  rather  to  an  attack  on  the  method 
of  policemen  than  to  a  challenge  of  the  law  as  there  laid 
down.  We  may  agree  with  counsel,  as  we  indicated 
that  to  some  extent  we  do  in  the  statement,  that  it  is  a 
matter  in  the  discretion  of  the  judge  to  admit  or  reject 
the  answers  to  questions  of  officers  to  prisoners,  and 
that  the  latter  course  should  be  adopted  if  there  be 
reason  to  believe  that  a  trap  was  being  laid  for  the 
prisoner,  without  holding  that  instruction  15  was  er- 
roneous in  this  case.  The  judgment  against  Charles 
Gilhooly  is  affirmed. 

As  to  Marcus  Looney:  From  our  discussion  of  the 
case  of  Gilhooly  our  conclusions  as  to  Looney  may 
easily  be  deduced.  We  see  no  reason  upon  the  merits 
of  the  cause,  or  on  the  mere  technical  objections  urged 
by  counsel  against  the  judgment,  materially  to  differ- 
entiate his  case  from  that  of  his  associate  in  the  as- 
sault. It  is  true  he  did  not  break  into  a  rage  with 
Casey  and  Newman  and  in  that  fit,  by  ill  chosen  words, 
corroborate  the  charges  against  him  sworn  to  by  Mil- 
ler ;  and  he  was  not  identified  by  so  many  witnesses  as 
was  Gilhooly  as  one  of  the  sluggers.  But  he  was  iden- 
tified fully  by  one  eye-witness  and  partially  by  an- 
other, and  from  all  the  evidence  there  is  no  reasonable 
doubt  that  he  was  one  of  the  assaulting  party  and  one 
of  the  conspirators  who  planned  the  assault. 

There  is,  however,  an  error  in  the  judgment  in  his 
case,  not  pointed  out  to  us  by  his  counsel  in  their  ar- 
guments, but  found  by  the  court  on  inspection  of  the 
record  and  called  by  us  to  the  attention  of  the  stated 
attorney  and  of  the  counsel  for  plaintiffs  in  error. 

The  verdict  of  the  jury  as  to  Looney  was  this :  "  We, 
the  jury,  find  the  defendant,  Marcus  Looney,  guilty  of 
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conspiracy  in  manner  and  form  as  charged  in  the  in- 
dictment, and  we  fix  the  punishment  of  the  said  de- 
fendant at  imprisonment  in  the  penitentiary." 

The  judgment,  however,  adds  to  the  usual  form  of 
sentence  to  the  penitentiary  the  clause  that  "It  is 
further  ordered  that  the  said  defendant,  Marcus 
Looney,  pay  a  fine  in  the  sum  of  $1,000  and  all  the 
costs  of  these  proceedings,  taxed  at  $45.96,  and  that 
execution  issue  therefor."  The  words  in  the  judg- 
ment, "pay  a  fine  in  the  sum  of  $1,000  and,"  are  with- 
out any  authority.  How  they  became  a  part  of  the 
judgment  is  unknown  to  us,  but  they  so  stand  in  the 
record  and  in  the  transcript  of  it.  Of  course  this  is 
erroneous.  Although  it  is  not  properly  covered  by  any 
specific  assignment  of  error,  it  is  conceded  by  the 
stated  attorney,  to  whose  attention  we  called  the 
matter,  that  we  must  find  that  the  Criminal  Court 
erred  in  assessing  a  fine  against  Looney,  and  we  shall 
therefore  hold  the  error  properly  cognizable  by  us 
under  the  concluding  and  general  assignment.  The 
state's  attorney,  however,  insists  that  the  judgment  is 
erroneous  and  void  only  as  to  the  fine  or  excess  of 
punishment,  and  must  otherwise  stand,  and  has  cited 
many  apparently  well-considered  authorities  to  this 
effect.  We  have  not  been  favored  by  counsel  for 
plaintiff  in  error  with  any  comments  thereon,  al- 
though they  were  invited  by  us.  We  think  the  posi- 
tion taken  by  the  state's  attorney  is  correct.  There 
is  a  very  full  discussion  of  the  matter  in  the  note  to  the 
report  of  Re  Taylor  (7  South  Dakota,  382),  in  45  Law- 
yers Eeports  Annotated,  and  the  conclusion  reached 
from  an  examination  of  the  cases  there  collated  is  ex- 
pressed in  Abbott's  Trial  Brief  in  Criminal  Causes, 
page  751,  by  the  proposition  that  in  excessive  sen- 
tences the  legal  or  authorized  portion  of  the  sentence 
may  stand,  and  the  portion  in  excess  be  reversed. 
Other  cases  will  there  be  found  cited,  as  they  will  also 
in  the  note  before  referred  to. 
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It  seems  to  us  a  proper  case  for  the  exercise  of 
power  by  this  court  to  correct  the  judgment.  That 
part  of  the  judgment  against  Looney  levying  a  fine 
against  him  of  one  thousand  dollars,  as  expressed  in 
the  words  above  quoted  from  the  judgment  is  there- 
fore reversed,  and  the  remainder  of  the  judgment  is 
in  all  respects  affirmed. 

As  to  Henry  Newman :  In  the  case  of  Henry  New- 
man there  is  a  point  raised  by  his  counsel  which  is  not 
involved  in  the  case  of  any  other  of  the  plaintiffs  in 
error.  He  presented  a  petition  for  a  change  of  venue, 
which  was  denied.  This,  it  is  vigorously  insisted,  was 
a  denial  to  him  of  the  right  to  a  fair  and  impartial 
trial. 

It  is  not  denied  by  the  plaintiffs  in  error  that  a  wide 
discretion  is  given  to  a  trial  judge  where  there  is  a 
dispute  about  the  matters  of  fact  therein  alleged  in 
granting  or  denying  such  an  application  made  on  ac- 
count of  the  alleged  prejudice  of  the  inhabitants  of  a 
county.  He  shall  "  grant  or  deny  the  petition  as  shall 
appear  to  be  according  to  the  right  of  the  case,"  is  the 
language  of  the  statute.  But  it  is  said  that  it  was  in 
any  event  an  abuse  of  discretion  to  refuse  the  applica- 
tion where  there  yr&a  no  denial  by  counter  affidavits, 
or  other  evidence  of  the  allegations  of  the  petition 
sworn  to  by  Newman,  nor  of  the  "beliefs  and  fears" 
of  many  other  persons  that  Newman  could  not  have  a 
fair  trial  in  Cook  county,  set  up  in  accompanying  affi- 
davits. And,  further,  that  in  the  absence  of  such  de- 
nial, it  was  the  legal  right  of  Newman  to  have  the  venue 
changed  to  another  county,  and  not  a  matter  for  ju- 
dicial determination. 

It  is  true  that  in  Price  v.  The  People,  131  111.  223, 
and  C.  &  A.  E.  B.  Co.  v.  Harrington,  192  111.  16,  it  is 
only  decided  that  in  cases  where  counter  affidavits  are 
filed  it  is  a  matter  of  discretion  for  the  court  to  grant 
or  deny  the  application;  but  there  is  nothing  in  either 
case,  or  in  any  other  we  have  been  able  to  find  in 
this  state,  which  decides  that  it  is  not  equally  a  matter 
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of  discretion  for  the  judge  to  pass  on  the  sufficiency 
of  the  application  in  itself,  and  of  the  affidavits  by 
which  it  is  supported,  and  to  weigh  and  consider  them 
in  connection  with  what  he  himself  judicially  knows 
of  the  development  of  the  trial,  of  the  situation  of  the 
case,  and  of  the  facts  alluded  to  in  the  application. 
The  language  of  the  statute  is  certainly  broad  enough 
to  imply  that  he  has  such  a  right.  We  think  he  has. 
In  this  case  the  order  denying  the  change  of  venue  in 
the  bill  of  exceptions  preserves  the  reasons  given  by 
the  trial  judge.  He  denies  the  petition,  he  says,  "in 
view  of  what  has  taken  place  in  open  court  in  the 
examination  of  the  jurors  and  the  attitude  of  all  of  the 
defendants  in  consenting  to  a  change,  and  the  insuf- 
ficiency of  the  petition  and  the  time  at  which  the  appli- 
cation was  made." 

Nothing  is  preserved  in  the  record  regarding  the 
examination  of  the  veniremen,  and  this  Alone  would 
prevent  our  holding,  we  think,  that  there  was  an  abuse 
of  discretion  in  this  case.  "The  time  at  which  the  ap- 
plication was  made" — after  three  weeks  had  already 
been  consumed  in  an  attempt  to  secure  a  jury — was 
certainly  also  a  matter  which  might  well  have  in- 
fluenced the  use  of  the  courts  discretion.  We  shall  not 
disturb  the  judgment  against  Newman  on  account  of 
this  action  of  the  court. 

The  case  of  Newman  also  differs  from  those  of  Gil- 
hooly  and  Looney  in  that,  as  he  was  not  present  at 
the  assault,  no  evidence  directly  connecting  him  with 
the  alleged  conspiracy  exists,  except  that  of  Meller, 
who  confessed  himself  an  accomplice,  and  the  state- 
ments or  confessions  which  were  admitted  in  evidence 
against  him,  notably  and  particularly  his  own.  There 
were  also  admitted  in  evidence  against  him,  however, 
under  the  rule  alluded  to  in  Gilhooly's  case,  certain 
conversations  between  Casey  and  others  in  his  pres- 
ence, in  which  he  participated.  Both  by  the  instruc- 
tions given  to  the  jury,  and  by  the  sustaining  of  all 
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proper  objections  made  by  Newman's  counsel  to  evi- 
dence offered  of  statements  of  his  co-defendants,  his 
rights,  we  think,  were  carefully  protected  by  the  court 
from  being  prejudiced  by  the  statements  of  others 
than  himself. 

The  real  contention  on  the  merits  of  Newman's  case 
is  that  the  testimony  of  Meller  (which,  if  believed, 
was  of  course  amply  sufficient  to  justify  the  verdict 
found  against  him),  corroborated  by  Newman's  own 
statements,  weighed  against  the  legal  presumption 
of  his  innocence,  the  testimony  to  his  good  character, 
and  the  testimony  tending  to  discredit  Meller  should 
leave  a  sufficiently  well-founded  doubt  in  our  minds 
as  to  his  guilt  to  warrant  reversal  of  his  conviction. 
It  is  urged  that  this  doubt  ought  to  exist  because  the 
testimony  of  Meller  is  that  of  an  accomplice,  and  the 
confession  of  Newman  was  not  voluntary,  but  was  in- 
duced by  improper  influences.  It  is  sufficient,  in  pass- 
ing on  the  weight  of  the  evidence,  to  say  that  as  a 
matter  of  fact  we  entertain  no  such  doubt.  The  testi- 
mony of  Meller,  corroborated  by  the  statement  of 
Newman  himself,  taking  into  consideration  all  the  cir- 
cumstances under  which  it  was  made,  convinces  us 
that  he  was  a  component  part  of  the  conspiracy  for 
which  he  was  indicted.  The  testimony  of  Meller  and 
its  credibility  was  for  the  jury  to  consider.  As  we 
have  already  said,  they  were  properly  instructed  as 
to  the  caution  with  which  they  should  receive  this  tes- 
timony. But  even  without  corroboration,  they  were 
at  liberty  if  they  chose,  to  believe  it  and  convict  on  it 
alone. 

Nevertheless,  if  the  so-called  confessions  of  New- 
man were  so  obtained  as  not  to  be  legal  evidence 
against  him,  their  admission  was  an  error  important 
enough  as  to  him  to  demand  reversal.  There  were 
several  admitted — one  made  by  Newman  to  Inspector 
Lavin  and  other  police  officers  on  arrest;  a  practical 
repetition  of  this  to  Mr.  Heile  and  Mr.  Meckel  later 
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the  same  day,  and  one  taken  down  by  a  stenographer 
in  the  form  of  an  interview  between  the  state's  at- 
torney and  Newman.  Besides  there  were  statements 
of  Casey  and  remarks  of  Gilhooly  made  in  the  pres- 
ence of  Newman  and  admitted  against  him.  We  do 
not  think,  however,  they  were  improperly  admitted. 

We  have  already  stated  what  we  think  of  sweat  box 
methods,  but  we  do  not  find  them  shown  by  this  rec- 
ord. We  have  very  carefully  read  the  testimony  in 
considering  the  actions  of  the  trial  judge  in  passing 
on  the  various  statements.  We  think  his  rulings  free 
from  error  and  fair  to  the  defendants,  including  New- 
man. In  one  particular  of  the  instructions  only  we 
disagree  with  him.  In  the  22nd  instruction  given  at 
the  request  of  the  People,  the  jury  were  instructed 
that  even  if  the  alleged  confessions  were  obtained 
from  any  defendant  by  the  promise  of  a  police  officer 
of  some  collateral  benefit  or  boon,  and  that  such  police 
officer  carried  out  such  promise,  and  such  defendant 
was  benefited  collaterally  thereby,  still,  if  no  threat 
or  promise  was  made  in  reference  to  the  crime 
charged,  in  which  such  alleged  confession  was  made, 
then  such  confession  was  competent. 

Counsel  for  the  People  have  cited  and  quoted  from 
cases  which  sustain  this  proposition,  but  they  are  from 
other  jurisdictions  and  do  not,  as  we  believe,  express 
the  law  of  this  state.  The  doctrine  as  stated  is  a  dan- 
gerous one — in  its  last  analysis  justifying  torture  and 
bribery  to  secure  confessions.  It  should  be  qualified, 
as  it  is  in  Greenleaf  on  Evidence,  Vol.  1,  p.  229,  from 
which  it  seems  to  have  been  originally  adopted  by  the 
courts  which  have  used  it.  There  it  appears  in  this 
form:  "The  confession  will  be  received  though  it 
were  induced  *  *  *  by  a  promise  of  somei  col- 
lateral benefit  or  boon,  no  hope  or  favor  being  held  out 
in  respect  to  the  criminal  charge  against  him,  *  *  * 
provided  there  is  no  reason  to  suppose  that  the  induce- 
ment held  out  was  calculated  to  produce  any  untrue 
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confession,  which  is  the  manifest  point  to  be  consid- 
ered/ ' 

But  the  error,  if  it  was  an  error  thus  to  instruct  the 
jury,  was  not  fatal  or  reversible,  first,  because  it  was 
corrected  by  several  other  instructions  which  gave  a 
correct  view  of  the  law,  and  by  which  they  were  told 
that  they  should  not  be  influenced  by  any  such  alleged 
confession  in  the  slightest  degree,  unless  from  all  the 
evidence  they  were  satisfied  beyond  a  reasonable 
doubt  that  such  alleged  confession  was  freely  and  vol- 
untarily made — notwithstanding  such  alleged  confes- 
sion had  been  received  and  allowed  in  evidence  by  the 
court;  and,  second,  because  there  was  nothing  in  this 
case  to  which  to  apply  the  proposition,  in  which  it 
could  have  misled  the  jury.  The  only  pretext  of  evi- 
dence that  a  collateral  advantage  was  offered  to  any  of 
the  defendants  from  a  confession,  was  that  Newman 
was  allowed  to  go  with  Mr.  Meckel  and  an  officer  to 
see  his  wife,  who  was  sick,  after  his  statement  to 
Inspector  Lavin  and  the  other  policemen  and  to  Mr. 
Heile  and  Mr.  Meckel,  but  before  his  interview  with 
Mr.  Fake.  But  this  was  not  proven  to  be  in  considera- 
tion of  any  statement.  There  is  no  evidence  of  any 
pressure,  intimidation  or  threat  shown  in  the  record 
as  to  Newman's  statements,  nor  of  any  privilege,  im- 
munity or  benefit  offered  on  account  of  them.  The 
fact  seems  to  be  that  Newman  and  Casey  were  stricken 
with  genuine  remorse  and  fear  at  what  was  then  sup- 
posed to  be  a  fatal  ending  to  a  plan  which  they  had 
fully  expected  would  involve  only  bruises  and  pain 
and  temporary  disfigurement  on*  their  victims,  and 
were  impelled  by  such  fear  and  remorse  to  purely 
voluntary  confessions. 

All  other  questions  arising  in  the  case  of  Newman 
we  have  considered  and  disposed  of  in  treating  of  the 
conviction  of  Gilhooly. 

The  judgment  against  Henry  Newman  is  affirmed. 

As   to   Charles   Casey:     There  is  nothing  in  the 
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case  of  Casey  which  requires  special  comment  or  dis- 
tinguishes it  from  Newman's.  He  himself  took  the 
stand  in  an  attempt  to  show  that  his  statements  or 
confessions  were  obtained  by  intimidation  and  pres- 
sure, but  on  cross-examina£ion  he  stated  that  he  was 
not  threatened  nor  promised  anything.  The  examina- 
tion was  before  the  court  without  the  presence  of  the 
jury,  and  in  the  same  connection  the  testimony  of 
Heile,  Meckel  and  the  police  officers,  Lavin,  Mahoney, 
Biddinger  and  Sheehan,  was  heard.  We  have  care- 
fully considered  it  all  and  agree  with  the  trial  judge 
in  the  conclusion  that  no  threats  or  inducements  were 
held  out  which  rendered  the  statements  inadmissible. 

The  judgment  against  Charles  Casey  is  affirmed. 

As  to  John  Heiden:  In  the  case  of  John  Heiden 
the  argument  of  counsel  takes  on  a  somewhat  dif- 
ferent emphasis  and  complexion,  and  the  whole  mat- 
ter enters  on  another  phase.  Heiden,  Deutsch  and 
Shields,  it  is  insisted  by  their  counsel,  have  not  been 
proven  guilty  by  competent  and  sufficient  testimony, 
whatever  may  be  the  case  in  regard  to  the  other 
plaintiffs  in  error.  This  argument  is  based  on  the 
concession  that  Casey  and  Newman's  confessions  cor- 
roborated the  detailed  testimony  of  Meller  on  the 
stand  as  to  their  connection  with  the  conspiracy.  But 
Heiden  and  Deutsche  statements,  it  is  said,  did  not 
so  corroborate  Meller  in  regard  to  themselves,  and 
Shields  made  no  statement. 

Heiden  was  arrested  on  Sunday  morning,  May  14th. 
During  the  day,  at  some  time  in  the  afternoon,  he 
was  interviewed  at  the  police  station  by  Heile  and 
Meckel,  Inspector  Lavin  and  some  other  policemen. 
Heile  wrote  down  what  he  understood  Heiden  to  have 
said,  and  Heiden  signed  it.  This  statement  was  in- 
troduced in  evidence  as  People's  Exhibit  17.  It  con- 
tained no  admission  of  criminality.  It  stated,  how- 
ever, that  he  had  been  a  meiiiber  of  the  Executive 
Committee  of  Local  No.  4  in  the  latter  part  of  March 
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or  the  early  part  of  April,  1905 ;  that  he  was  present 
at  a  meeting  of  the  Executive  Board  when  an  ap- 
propriation was  made  by  the  committee  for  "an  edu- 
cational purpose;"  that  Casey  came  and  said  he  could 
get  an  educational  committee,  and  asked  that  $50  be 
appropriated  for  that  purpose;  that  George  Meller 
said,  "Are  there  any  objections!"  and  there  were  no 
objections.  "I  knew,"  the  statement  proceeds,  "that 
an  educational  committee  was  to  get  members  to 
strike,  but  I  did  not  know  in  what  manner." 

Counsel  for  Heiden  objected  to  the  introduction  of 
this  statement  on  the  ground  that  it  was  shown  that 
Heiden  had  been  drinking  too  much  the  night  before, 
and  that  the  statement  was  obtained,  as  they  claimed 
Casey's  and  Newman's  had  been,  by  improper  means. 
The  trial  judge  decided  that  the  statement  was  admis- 
sible, and  we  think  decided  rightly.  Moreover,  we 
think  that  with  this  statement  in  evidence  it  is  not 
accurate  to  say  that  as  to  Heiden,  Meller 's  testimony 
was  without  corroboration.  The  statement  did  corro- 
borate Meller  in  a  point  most  important — that  a  com- 
mittee was  hired  for  $50  at  a  meeting  of  the  Executive 
Board,  at  about  the  time  at  which  Meller  stated,  "to 
get  members  to  strike,"  and  that  there  was  no  objec- 
tion made  by  any  one  present,  and  that  Heiden  was 
one  of  those  present.  We  think  that  after  these  ad- 
missions, and  the  proved  result  of  the  "educational 
committee's"  employment,  the  jury  was  justified,  even 
though  receiving  the  testimony  of  Meller  with  great 
caution,  in  believing  that  the  testimony  was  true  when 
it  reported  Heiden  taking  such  part  in  the  proceed- 
ings antecedent  to  the  hiring  of  the  "educational  com- 
mittee" and  showing  that  he  knew  its  real  purpose  and 
intended  methods. ' 

Heiden  himself  was  placed  on  the  stand  and  contra- 
dicted Meller,  and  said  that  when  he  referred  to  an 
"educational  committee"  in  his  statement  to  Heile,  he 
understood  it  to  be  a  committee  which  was  to  dis- 
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tribute  Union  literature.  It  was  for  the  jury  to  judge 
of  his  credibility. 

On  May  15th  Heiden  was  interviewed  by  Mr.  Heile 
and  questions  and  answers  were  taken  down  as  in  the 
case  of  Newman  and  Casey.  But  when  the  State  at- 
tempted to  introduce  evidence  of  them,  the  trial  judge, 
after  a  portion  had  befen  read  and  there  had  appeared 
a  trace  of  what  might  be  implied  intimidation,  excluded 
the  statement  in  toto.  Heiden  complains  of  the  partial 
reading  of  this  statement,  and  his  counsel  say  that  al- 
though that  which  was  read  was  stricken  out,  it  was 
impossible  to  take  from  the  minds  of  the  jury  the  effect 
of  the  testimony  although  they  were  directed  to  disre- 
gard it.  But  he  fails  to  show  that  his  objections  were 
not  heeded  as  soon  as  made,  and  he  did  not,  as  he  might 
have  done — and  as  Casey  and  Newman  did  do — secure 
a  hearing  and  ruling  from  the  court  as  to  the  admis- 
sibility of  the  statement  before  any  part  of  it  was  read 
to  the  jury.  Nor  do  we  see  how  anything  therein  con- 
tained and  read  could  have  injured  him.  The  only 
material  thing  read  not  in  Exhibit  17  was  a  further 
denial  that  he  knew  what  an  " educational  committee' ' 
was  on  the  night  it  was  proposed,  and  that  it  was  after- 
ward only,  that  he  found  out  that  it  involved  "slapping 
people  in  the  face  or  scaring  them."  Heiden  himself, 
as  we  have  said,  took,  the  ijtand  and  testified  for  him- 
self, and  we  do  not  think  the  jury  were  misled  by  in- 
competent evidence  in  this  regard.  We  feel  compelled 
to  affirm  the  judgment  against  John  Heiden. 

As  to  Charles  Deutsch:  Deutsche  case  does  not 
differ  in  any  material  respect  from  Heiden's.  A  collo- 
quy between  him  and  Mr.  Fake,  in  the  presence  of  Mr. 
Meckel  and  several  policemen,  on  June  5,  1905,  was 
taken  down  in  shorthand  and  was  introduced  in  evi- 
dence after  a  consideration  of  it  and  the  circumstances 
under  which  it  was  made,  apart  from  the  jufy.  No 
evidence  of  improper  pressure  by  either  threats  or 
promises  was  found  by  the  trial  court  in  it,  and  there 
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has  not  been  any  found  by  us.  It  denies  criminality  or 
knowledge  of  any  criminal  plot,  but  it  was  admissible, 
and  it  was  for  the  jury  to  consider  it  all  and  determine 
whether  it  furnished  or  not  corroboration  of  Meller 's 
testimony.  It  admitted  that  there  was  a  meeting  of  the 
Executive  Committee  on  April  7th,  that  he  (Deutsch) 
was  present,  that  there  was  a  discussion  of  the  appro- 
priation of  $50,  but,  as  he  claimed,  it  was  for  picket 
work.  He  also  admitted  that  during  the  conversation 
at  the  Board  meeting  Casey  expressed  his  wish  to  get 
some  money  for  men  who  were  down  stairs.  If  cor- 
roboration was  needed  of  Meller's  testimony  to  justify 
the  conviction  of  Deutsch,  it  was  for  the  jury  to  deter- 
mine whether  this  statement  of  his  and  his  own  testi- 
mony when  called  as  a  witness  in  his  own  behalf  did  or 
did  not  furnish  it.  We  are  not,  from  anything  that 
appears  in  this  record,  justified,  as  we  think,  in  disturb- 
ing their  decision.  The  judgment  against  Deutsch  is 
therefore  affirmed. 

As  to  Edward  Shields:  Edward  Shields  was  the 
secretary  of  the  Union  and  of  the  Executive  Board, 
and  says  himself  that  with  Casey  and  Newman  he  had 
charge  of  the  strike.  The  evidence,  however,  of  his 
connection  with  the  conspiracy  charge  is  practically 
the  testimony  of  Meller  alone,  but  that  is^detailed  and 
positive.  Meller  testified  that  Shields  was  in  his  seat 
at  the  meeting  of  the  Executive  Board  on  April  7th, 
when  he  (Meller)  called  it  to  order;  that  after  Casey 
had  made  his  report  and  proposition  respecting  the  hir- 
ing of  Gilhooly  and  his  companions,  Shields  got  up  and 
said,  "I  met  the  fellows  and  they  are  all  right,  and  I 
am  in  favor  of  hiring  them;"  that  after  the  conversa- 
tion which  ensued,  Shields  made  the  motion  that  "this 
slugging  committee  be  hired;"  that  he  afterward  made 
another  motion  "that  a  voucher  be  drawn  for  $50,  and 
left  in  the  hands  of  H.  J.  Newman  to  be  used  for  hiring 
this  slugging  committee." 

'Shields  testified  in  his  own  behalf  and  that  of  his 
co-defendants,  and  absolutely  denied  all  this.    He  made 
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no  admission  or  confession  which  could  be'  said  to  tend 
to  show  his  complicity  in  the  crime  charged,  unless  the 
admitted  fact  of  his  presence  at  the  Board  meeting  of 
April  7th  and  his  position  as  secretary  of  the  Board 
are  considered  to  be  proof  of  it. 

The  State,  however,  contends  that  Meller's  testi- 
mony in  regard  to  Shields  is  corroborated  and  the  case 
against  him  strengthened  by  two  things — the  disap- 
pearance of  the  record  book  of  the  minutes  of  the 
Executive  Committee,  of  which  he  had  charge  as  secre- 
tary, and  his  flight  from  Chicago  to  Colorado  on  May 
15th,  after  he  had  learned  from  the  papers  of  the  arrest 
of  other  members  of  the  Executive  Board  on  a  charge 
of  being  accessory  to  murder.  Novak,  testifying  for 
himself  in  the  defense,  swore  also  that  on  April  12th 
Casey  said  to  him  and  others  who  were  picketing — ; 
and  he  thinks  Shields  was  among  them — that  Mhe 
(Casey)  had  a  couple  of  men  and  he  would  see  if  he 
could  induce  some  of  these  men  to  i^uit  work,"  on. which 
Novak  warned  him  he  might  get  into  trouble.  The  jury 
were  undoubtedly  at  liberty  to  consider  all  these  mat- 
ters, but  we  do  not  find  in  them  any  material  corrobo- 
ration of  Meller's  testimony  so  far  as  Shields'  crimin- 
ality is  concerned.  The  fact  that  he  had  not  the  minute 
book  in  his  possession,  the  leaving  of  the  city  that  he 
might  not  be  imprisoned  on  heavy  bail,  and  the  mere 
presence,  if  he  were  present,  at  Casey's  remark  to 
Novak,  might  all  be  entirely  consistent  with  his  inno- 
cence of  the  charged  conspiracy,  and  the  first  two  facts 
are  naturally  enough  explained  by  him.  We  are  prac- 
tically left,  therefore,  in  his  case,  as  we  have  said,  to 
the  legal,  effect  of  Heller's  testimony,  which  directly 
incriminates  him.  That  that  is  to  be  treated  with  care 
and  caution,  as  that  of  an  accomplice,  is  a  common- 
place. The  jury  were  so  instructed.  But  for  all  that,  it 
is  the  law  of  this  State,  at  least,  that  a  conviction  may 
be  had  and  sustained  on  the  uncorroborated  testimony 
of  an  accomplice.  Under  proper  instructions,  its  truth 
or  falsity  is  for  the  jury  solely.    Loehr  v.  People,  132 
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111.  504-514;  Kelley  v.  People,  192  HI.  119;  Cross  v. 
People,  47  111.  152;  Gray  v.  People,  26  HI.  344;  Honsel- 
man  v.  People,  168  111.  172.  Moreover,  that  corrobora- 
tion of  such  testimony  is  generally  necessary  to  exclude 
a  reasonable  or  well-founded  doubt,  does  not,  in  our 
opinion,  mean  that  as  to  each  particular  detail  in  the 
story  of  an  accomplice,  as  affecting  the  guilt  of  all 
other  persons  charged  with  the  offense — no  credence 
should  be  given  to  it,  if  it  stands  alone,  but  that  a  tale 
which  may,  so  far  as  the  jury  can  tell,  be  made  up  out 
of  the  whole  cloth  by  one  who  confesses  that  if  it  is  true 
he  is  particeps  criminis  and  an  informer,  is  subject  to 
great  suspicion.  But  if  in  material  particulars,  not  af- 
fecting the  guilt  of  some  particular  defendant,  it  has 
been  corroborated,  that  may  have  a  legitimate  influence 
on  the  minds  of  the  jury  towards  belief  of  the  whole 
story. 

It  is  insisted,  however,  that  no  verdict  should  be  sus- 
tained on  the  testimony  of  Meller  alone,  because  not 
only  ib  Meller  an  accomplice,  but  he  is  so  contradicted 
on  material  points  by  unimpeached  and  disinterested 
witnesses  as  necessarily  to  show  to  a  reviewing  court 
that  he  is  unworthy  of  belief,  and  to  leave  in  their 
minds  such  a  well-founded  doubt  as  necessitates  rever- 
sal. This  contention  is  based  partly  on  the  specific 
denial  of  Shields,  as  well  as  of  Heiden  and  Deutsch, 
that  any  of  the  proceedings  alleged  by  Meller  to  have 
taken  place  at  the  meeting  of  the  executive  committee 
on  the  evening  of  April  7,  1905,  actually  took  place, 
which  denial  is  corroborated,  it  is  said,  by  twelve  dis- 
interested persons  who  were  then  present.  It  is  also 
urged  that  Meller  was  discredited  by  his  testimony, 
evidently  disbelieved  by  the  jury,  that  Novak  was  elected 
a  member  of  the  Executive  Board  before  April  7th, 
and  was  present  at  the  meeting  of  that  date,  and  was 
also  contradicted  by  overbalancing  testimony  as  to 
other  parts  of  his  story ;  f  o/r  example,  as  to  the  proceed- 
ings of  the  committee  meeting  on  April  12th,  and  as  to 
the  conversation  in  Warren's  saloon  on  April  15th. 
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Attention  is  also  called  to  the  fact  that  the  records  of 
the  union  show  no  voucher  for  $50  drawn  on  April  7th 
for  the  purpose  of  paying  the  slugging  committee,  as 
testified  to  by  Meller,  and  that  testimony  impeaching 
Heller's  character  and  showing  him  hostile  to  Shields. 
was  produced. 

In  view  of  these  contentions  we  have  very  carefully 
gone  over  the  record  in  all  these  matters,  comparing 
and  analyzing  as  well  as  we  could  all  the  evidence 
that  therein  appears.  It  would  be  useless  to  detail  the 
process  here.  So  far  as  the  opposing  testimony  is  of 
disinterested  witnesses,  the  conflict  seems  to  us  more 
apparent  than  real — to  be  easily  explained  consistently 
with  the  truth  of  Meller 's  story.  So  far  as  it  tends  to 
impeach  Meller 's  credibility,  it  was  emphatically  to  be 
judged  by  the  jury  and  the  court  which  heard  it.  After 
a  very  thorough  consideration  of  the  whole  matter,  we 
cannot  deem  ourselves  justified  in  setting  aside  the  ver- 
dict or  judgment  against  Shields,  even  convicted  al- 
though he  must  have  been  mainly,  if  not  entirely,  by  the 
reliance  of  the  jury  on  Meller  's  testimony.  The  judg- 
ment against  him  is  therefore  affirmed. 

To  recapitulate,  the  judgments  against  Gilhooly, 
Newman,  Casey,  Heiden,  Deutsch  and  Shields  are  each 
affirmed. 

That  against  Looney  is  affirmed  except  that  part  of 
it  which  levies  a  fine  against  him  of  $1,000,  which  part 
alone  is  reversed. 

Affirmed  in  part  and  reversed  in  part. 


Joseph  W.  Merriam  et  al.  v.  William  L.  Martin  et  al. 

Gen.  No.  13,201. 

1.  Costs — when  motion  for  apportionment  of,  should  be  made. 
A  motion  for  the  apportionment  of  costs  should  .be  made  in  the 
trial  court.  ' 

2.  Amendment — what  does  not  preclude  addition  of  new  party. 
The  fact  that  the  person  sought  to.  be  added  had  been  a  party 


152  Appellate  Courts  of  Illinois. 

Vol.  132.]  Merriam  v.  Martin. 

to  the  cause  in  the  justice  court  but  was  dismissed  therefrom, 
does  not  preclude  the  right  to  amend  by  again  adding  such  person 
as  a  party. 

3.  Amendment — right  to  add  new  party  after  appeal  from  jus- 
tice. After  an  appeal  from  a  justice  of  the  peace,  a  new  party 
may  be  added  by  amendment 

Action  commenced  before  justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Coofc  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Affirmed.    Opinion  filed  April  4,  1907. 

WilCiam  Schulze,  for  appellants. 
Allen  G.  Mills,  for  appellees. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  appellees,  Martin,  Hall  and  Chambers,  brought 
an  action  before  a  justice  of  the  peace  in  Cook  county, 
for  rent  upon  a  lease  signed  by  Story,  Merriam  and 
Phelps.  All  three  defendants  were  served.  The  appel- 
lees, however,  dismissed  the  suit  against  Merriam  in 
the  justice  court,  and  took  judgment  against  Story  and 
Phelps  for  $166.68.  Story  appealed  from  this  judg- 
ment October  16,  1905.  October  19,  1905,  a  transcript 
of  the  judgment  was  filed  in  the  Circuit  Court.  Sum- 
mons was  served  on  Charles  Phelps  December  4,  1905, 
and  January  19,  1906,  appellees  obtained  leave  in  the 
Circuit  Court  to  amend  all  papers  and  proceedings  by 
making  J.  W.  Merriam  a  party  defendant.  Summons 
was  issued  and  served  upon  Merriam  January  22, 1906. 
On  March  12,  1906,  the  death  of  the  defendant  Story 
was  suggested  on  the  record.  March  26,  1906,  the 
case  was  called  and  on  the  verdict  of  a  jury  judgment 
was  rendered  against  Merriam  and  Phelps  for  $83.34, 
"with  costs  and  charges  in  this  as  well  as  the  court  be- 
low expended/ ' 

The  appellants  Merriam  and  Phelps  have  appealed  to 
this  court,  and  say  that  two  questions  are  presented: 
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First.  Was  J.  W.  Merriam  properly  brought  in  on 
motion  of  the  appellees! 

Second.  Was  a  judgment  against  him  for  costs  in 
the  justice  court,  proper? 

It  is  urged  by  appellees  that  neither  of  these  ques- 
tions can  be  properly  raised  in  this  court,  because  not 
raised  by  the  appellants  in  the  court  below. 

It  would  seem,  at  least,  that  this  position  is  reason- 
able so  far  as  the  judgment  for  costs  by  the  Circuit 
Court  is  concerned.  The  objection  should  have  been 
made  there.  It  is  substantially  a  demand  for  the  ap- 
portionment of  costs  under  section  20  of  chapter  33  of 
the  Revised  Statutes.  As  to  such  apportionment  the 
Supreme  Court  seems  to  say  we  have  no  jurisdiction. 
Lee  v.  Quirk,  20  111.  392.  In  any  event  we  do  not  see 
why  it  is  not  a  matter  possible  of  apportionment  and 
settlement  between  the  appellants  themselves,  without 
interference  by  us  with  a  judgment  to  which  the  plaint- 
iff is  entitled.  The  amount  involved  is  very  small,  so 
small  that  it  may  well  be  said  to  come  under  the  maxim 
de  minimis  non  curat  lex. 

Whether  on  the  point  concerning  the  making  of  Mer- 
riam an  additional  party  in  the  Circuit  Court,  the  ap- 
pellants are  foreclosed  by  not  preserving  their  objec- 
tions in  a  bill  of  exceptions,  it  is  not  necessary  for  us  to 
decide.  We  prefer  to  waive  it  and  consider  the  pro- 
position of  appellants  on  its  merits. 

The  transcript  from  the  justice  shows  that  "on  mo- 
tion of  plaintiff  the  suit  was  dismissed  as  to  the  defend- 
ant Merriam  at  plaintiffs J  costs"  on  October  3,  1905, 
and  that  afterward  judgment  was  rendered  against 
Pholps  and  Story.  It  is  because  of  this  dismissal  in 
the  justice  court  that  the  appellants  say  Merriam  could 
not  again  be  made  a  party  to  the  same  suit.  He  had 
" prevail ed,"  "established  his  defense,' '  "successfully 
defended' '  before  the  justice,  the  appellants  say,  and 
therefore  under  the  authority  of  Fabri  v.  Cunio,  1 
HI.  App.  240,  could  not  be  brought  again  into  the  suit 
in  the  court  above. 
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We  think  the  vice  of  this  reasoning  is  in  the  premise. 
Merriam  had  not  "successfully  defended,"  or  "estab- 
lished his  defense,"  or  "prevailed"  in  the  justice  court. 
He  was  dismissed  out  of  the  case,  which  left  the  matter 
as  though  no  suit  had  ever  been  begun  against  him. 
Then  he  was  brought  in  in  the.  Circuit  Court,  as  any- 
new  party  could  have  been,  and  the  fact  that  he  once 
had  been  joined  in  the  suit  before  the  justice  was  of  no 
importance  or  materiality. 

The  question  therefore  resolves  itself,  in  our  view, 
into  this :  When  a  judgment  defendant  appeals  from  a 
judgment  of  a  justice  to  the  Circuit  Court,  where  the 
trial  is  de  novo,  can  the  judgment  plaintiff  bring  into 
the  case  in  the  Circuit  Court,  by  amendment,  a  new 
party? 

By  force  of  section  23  of  the  Practice  Act,  which  al- 
lows the  introduction  of  any  necessary  new  party  as 
defendant  at  any  time  before  final  judgment  in  a  civil 
case,  we  think  he  can.  And  so  the  Appellate  Court 
of  the  Second  District  has  expressly  decided.  Smith 
v.  Martin,  et  al.,  28  111.  App.  224. 

The  judgment  of  the  Circuit  Court  is  affirmed.  We 
do  not  think  it  .a  proper  case  to  assess  additional  dam- 
ages as  for  an  appeal  taken  for  delay,  nor  to  tax  costs 
for  the  additional  transcript  or  abstract.  The  error  in 
the  original  transcript,  by  which  "defendants"  is  made 
"defendant"  in  the  judgment  order,  was  undoubtedly 
a  mere  clerical  error,  for  which  appellants  were  not 


responsible. 


Affirmed. 


People,  ex  rel.  Charles  B.  Ball,  v.  Perry  !•  Hedrick, 

Gen.  Ko.  13,134. 

1.  Quo  warranto — character  of  office  which  may  oe  mate  sub- 
ject-matter of  proceeding  by.  An  office  within  the  meaning  of 
section  1  of  the  Quo  Warranto  Act  is  an  office  which  has  been  cre- 
ated either  directly  by  legislative  enactment  or  by  ordinance 
passed  in  pursuance  of  power  delegated  by  the  legislature. 
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2.  Quo  warranto — what  not  office  within  meaning  of  act.  The 
position  or  post  of  chief  sanitary  inspector  is  not  such  an  office 
as  is  contemplated  by  section  1  of  the  Quo  Warranto  Act. 

Quo  warranto  proceeding.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
April  4,  1907. 

Bentley  &  Burling,  for  appellant;  Cyrus  Bentley" 
and  Albert  M.  Kales,  of  counsel. 

No  appearance  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

This  cause  was  before  the  Supreme  Court  on  appeal 
from  the  Circuit  Court.  Hedrick  v.  The  People,  221  111. 
374.  In  that  case  the  respondent,  Hedrick,  pleaded  to 
the  information,  and  the  relator  filed  a  demurrer  to  the 
plea,  when  the  respondent  moved  the  court  to  carry 
the  demurrer  back  to  the  information  and  sustain  it 
to  the  information  and  dismiss  the  information,  which 
the  trial  court  refused  to  do,  and  sustained  the  demur- 
rer to  the  plea.  TljLe  respondent  elected  to  stand  by  his 
motion  to  carry  the  demurrer  back  to  the  information. 
The  court,  in  the  conclusion  of  its  opinion,  say:  "As 
the  information  did  not,  in  either  count  thereof,  dis- 
tinctly aver  the  legal  existence  of  the  office  of  chief 
sanitary  inspector,  the  demurrer  to  the  plea  should 
have  been  carried  back  to  the  declaration  and  sustained, 
and  the  petition  for  a  writ  of  quo  warranto  dismissed, ' ' 
and  the  judgment  appealed  from  was  reversed  and  the 
cause  remanded  to  the  Circuit  Court,  with  directions 
to  sustain  the  demurrer  to  the  information.  Upon  the 
cau£e  being  redocketed  in  the  Circuit  Court,  an 
amended  information  was  filed  in  the  cause,  to  which 
the  respondent  filed  an  amended  plea;  the  relator  de- 
murred to  the  plpa,  and  the  court,  on  motion  of  the  re- 
spondent, carried  the  demurrer  back  to  the  information 
and  sustained  it  to  the  information,  when  the  relator 
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having  elected  to  stand  by  the  information  the  court 
rendered  judgment  that  the  information  be  quashed 
and  dismissed.  From  this  judgment  the  relator  ap- 
pealed. The  Supreme  Court,  in  the  case  cited  supra, 
states,  substantially,  in  its  opinion,  the  averments  of 
the  original  information,  which  need  not  be  repeated 
here.  It  is  sufficient  to  say  that,  in  the  original  infor- 
mation the  relator  claimed  to  have  been  legally  ap- 
pointed and  to  be  entitled  to  what  is  called  in  the  in- 
formation "the  office  of  chief  sanitary  inspector,' '  and 
averred  that  the  respondent  had  usurped  and  unlaw- 
fully held  said  alleged  office. 

Counsel  for  the  relator  claim  that  there  are  differ- 
ences between  the  original* information,  which  is  not 
in  the  transcript  of  the  record,  and  the  amended  in- 
formation, which,  considered  in  connection  with  section 
808  of  the  city  ordinance,  obviate  certain  criticisms 
of  the  court  in  Hedrick  v.  The  People,  supra,  and  bring 
the  case  within  the  law  as  announced  in  Ptacek  v.  The 
People,  194  111.  125. 

Section  808  is  as  follows : 

"808.  Assistants  and  Employes.  Said  commis- 
sioner shall  appoint,  with  the  consent  of  the  mayor,  an 
assistant  commissioner  of  health,  a  secretary,  a  regis- 
ter of  vital  statistics,  medical  sanitary  inspectors,  meat 
inspectors,  sanitary  policemen  and  sanitary  police- 
women, having  full  police  powers,  and  such  other  em- 
ployes as  may  be  necessary,  who  shall  perform  all  the 
duties  now  provided  by  the  laws  of  the  State  and  ordi- 
nances of  the  city,  and  such  other  duties  as  the  said 
commissioner  of  health  may  require  and  determine. 
He  shall  also  have  power  to  remove  any  of  said  officers, 
clerks  or  employes." 

The  first  count  of  the  amended  information  contains 
these  averments: 

"That  pursuant  to  said  section  808  of  the  ordinances 
above  set  out,  the  Commissioner  of  Health  heretofore 
from  time  to  time  appointed,  with  the  consent  of  the 
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Mayor  and  under  and  by  virtue  of  the  authority  given 
by, said  section  808,  Medical  Sanitary  Inspectors,  and 
thereupon  from  time  to  time  designated  one  of  said 
Medical  Sanitary  Inspectors  so  appointed  as  afore- 
said, as  ' Chief  Sanitary  Inspector,'  and  such  Medical 
Sanitary  Inspector  so  designated  was  thereafter  called 
i Chief  Sanitary  Inspector,'  and  is  so  designated  in  the 
records  of  the  Department  of  Health  and  of  the  city 
of  Chicago,  and  the  place  or  office  held  by  such  Medi- 
cal Sanitary  Inspector  was  thereafter  known  as  the 
office  of  ' Chief  Sanitary  Inspector,'  and  is  so  desig- 
nated in  the  records  of  the  Department  of  Health 
and  of  the  City  of  Chicago ;  that  the  place  or  office  so 
designated  and  known  as  aforesaid  as  the  office  of 
1  Chief  Sanitary  Inspector'  is,  and  always  has  been  in 
fact,  the  same  as  the  place  or  office  of  a  Medical  Sani- 
tary Inspector  appointed  by  the  Commissioner  of 
Health,  with  the  consent  of  the  Mayor,  under  and  by 
virtue  of  said  section  808  of  said  ordinances,  and  is 
and  always  has  been  held  by  one  of  said  Medical  Sani- 
tary Inspectors,  to-wit:  that  one  designated  by  said 
Commissioner  of  Health  as  '  Chief  Sanitary  Inspec- 
tor;' that  said  place  or  office  of  Chief  Sanitary 
Inspector  so  called  as  aforesaid,  exists  and  was 
created  under  and  by  virtue  of  said  section  808 
of  the  said  ordinances,  als  aforesaid,  and  existed 
prior  to  and  at  the  time  of  the  adoption  and  going 
into  effect  of  the  Civil  Service  Act  of  the  city 
of  Chicago  as  hereinafter  alleged,  and  is  the  same 
office  to  which  the  relator,  Charles  B.  Ball,  was  ap- 
pointed and  which  said  Ball  held  and  occupied  until 
unlawfully  ousted  therefrom  by  the  defendant  Hed- 
rick, as  hereinbefore  alleged." 

In  the  second  count  it  is  averred,  in  substance,  that 
the  commissioner  of  health,  by  virtue  of  the  authority 
given  him  by  said  section  808,  "to  appoint  such  other 
employes  as  may  be  necessary,"  appointed,  with  the 
consent  of  the  mayor,  an  employe  whom  he  designated 
as  chief  sanitary  inspector,  who  was  thereafter  called 
chief  sanitary  inspector,  etc. 
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The  question  presented  for  decision  is*  whether  the 
amended  information  is  sufficient*  in  law,  assuming 
that  all  material  facts  averred  and  well  pleaded  are 
true.  It  is  admitted  by  counsel  for  the  relator,  in 
argument,  that  quo  warranto  will  not  lie  unless  the 
chief  sanitary  inspectorship  is  an  office,  within  the 
meaning  of  section  1  of  the  quo  warranto  act.  This  is 
manifestly  true.  Hurd's  Rev.  Stats.  1905,  p.  1549.  If 
it  is  an  office,  it  must  have  been  created  either  directly 
by  legislative  enactment,  or  by  ordinance  passed  by 
the  city  council  of  the  city  of  Chicago,  in  the  exercise 
of  power  delegated  to  the  city  by  the  legislature.  We 
know  of  no  act  of  the  legislature  creating  such  an  of- 
fice as  chief  sanitary  inspectorship,  nor  do  the  learned 
counsel  for  the  relator  claim  that  there  is  any  such 
law.  If  there  were,  our  attention  would,  assumedly, 
have  been  called  to  it.  Has  the  office  of  chief  sanitary 
inspector  been  created  by  ordinance  of  the  city?  The 
city  of  Chicago  is,  as  averred  in  the  information,  in- 
corporated under  the  general  law  entitled,  "An  act 
to  provide  for  the  incorporation  of  cities  and  vil- 
lages. "  Hurd's  Rev.  Stats.  1905,  p.  290.  Section  1 
of  article  6  of  that  act  is  in  these  words:  "There 
shall  be  elected,  in  all  cities  organized  under  this  act, 
the  following  officers,  viz.:  a  mayor,  a  city  council,  a 
city  clerk,  city  attorney  and  a  city  treasurer."  Sec- 
tion 2  of  article  6  provides  as  follows:  "The  city 
council  may  in  its  discretion,  from  time  to  time,  by 
ordinance  passed  by  a  vote  of  two-thirds  of  all  the 
aldermen  elected,  provide  for  the  election  by  the  legal 
voters  of  the  city,  or  the  appointment  by  the  mayor, 
with  the  approval  of  the  city  council,  of  a  city  collec- 
tor, a  city  marshal,  a  city  superintendent  of  streets, 
a  corporation  counsel,  a  city  comptroller,  or  any  or 
either  of  them,  and  such  other  officers  as  may  by  said 
council  be  deemed  necessary.' '  By  section  2  the  city 
is  authorized  to  create  other  offices  than  those  men- 
tioned, "by  a  vote  of  two-thirds  of  all  the  aldermen 
elected."     This  mode  of  passing  an  ordinance  pro- 
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viding  for  other  officers  than  those  mentioned,  is  ex- 
clusive of  all  other  modes.  In  1  Dillon,  on  Mun. 
Corp.,  4th  ed.,  sec.  309,  the  author  says:  "Ordinances 
being  among  the  most  important  and  solemn  acts  of 
a  corporation,  it  is  essential  to  their  validity  that  they 
shall  be  adopted  by  the  proper  body  duly  assembled, 
and  in  the  manner  prescribed  by  the  charter,"  etc. 
See,  also,  26  Am.  &  Eng.  Ency.,  p.  1142,  parag.  8,  and 
cases  cited  in  note  1. 

It  is  not  averred  in  the  information  that  any  such 
office  as  that  of  chief  sanitary  inspector  has  been 
created  by  an  ordinance  passed  by  a  two-thirds  vote 
of  all  the  aldermen  elected,  or  by  any  ordinance  what- 
ever. Nor  is  this  claimed  by  counsel  in  their  argu- 
ment. They  also  rely,  in  connection  with  section  808, 
on  the  averments  in  the  information  that  the  health 
commissioner,  by  virtue  of  the  authority  conferred  on 
him  by  section  808,  to  appoint  "such  other  employes 
as  might  be  necessary,' '  appointed,  from  time  to  time, 
with  the  consent  of  the  mayor,  medical  sanitary  in- 
spectors, and,  from  time  to  time,  designated  one  of 
said  medical  sanitary  inspectors  chief  sanitary  inspec- 
tor, who  was  thereafter  called  chief  sanitary  inspec- 
tor, and  was  so  designated  in  the  records  of  the  de- 
partment of  health,  and  of  the  city  of  Chicago,  and  the 
place  or  office  held  by  such  appointee  was  thereafter 
known  as  the  place  or  office  of  chief  sanitary  inspec- 
tor, and  is  so  designated  in  said  records,  and  the  place 
or  office  so  designated  is  and  always  has  been  the  same 
as  the  place  or  office  of  a  medical  sanitary  inspector 
appointed  by  the  commissioner  of  health,  with  the  con- 
sent of  the  mayor,  and  the  civil  service  commission 
placed  said  chief  sanitary  inspector  in  the  class  of 
"official  service.' '  Section  808  does  not  create  the  of- 
fice of  chief  sanitary  inspector,  as  the  court  expressly 
decided  in  Hedrick  v.  The  People,  supra,  nor  does  it 
purport  to  create  any  office.  On  the  contrary  it,  in 
terms,  recognizes  the  assistant  commissioner  of  health, 
the  secretary,  etc.,  as  mere  employes,  because  next  f ol- 
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lowing  the  language  authorizing  their  appointment  are 
the  words,  "and  snch  other  employes  as  may  be  neces- 
sary/ '  It  certainly  cannot  be  reasonably  contended 
that  the  commissioner  of  health  can  create  an  office. 
That  power  can  only  be  exercised  by  the  legislature  or 
by  the  city  council,  in  the  mode  prescribed  by  section 
2  of  article  6  of  the  act  under  which  the  city  is  in- 
corporated. 

Neither  did  the  naming  of  an  employe,  whose  duties 
are  averred  to  be  those  of  a  medical  sanitary  inspec- 
tor or  chief  sanitary  inspector,  on  the  records  of  the 
department  of  health  and  of  the  city,  constitute  him 
an  officer.  Neither  could  the  civil  service  commission," 
by  classing  the  so-called  chief  sanitary  inspector  in 
the  class  known  as  "Official  Service,"  make  him  an 
officer.  Calling  one  by  an  apparently  official,  name, 
or  so  writing  his  apparently  official  name  in  records, 
cannot  constitute  him  an  officer,  nor  his  place  an  of- 
fice. 

In  Hedrick  v.  The  People,  supra,  the  court  say: 
"The  office,  if  it  has  existence,  was  created  by  local 
law,  i.  e.,  an  ordinance  of  the  city;  and  in  such  cases 
the  legal  existence  of  the  office  must  be  affirmatively 
and  distinctly,  not  inferentially,  alleged.' ' 

The  amended  information  does  not  set  forth  or  aver 
any  ordinance  of  the  city  of  Chicago  creating  the  of- 
fice of  chief  sanitary  inspector.  For  this  defect  in 
the  original  information,  the  court  held  it  insufficient, 
and  that  the  demurrer  to  the  plea  should  have  been 
carried  back  and  sustained  to  the  information.  Powell 
v.  People,  121  111.  App.  474,  was  a  petition  for  man- 
damns,  commanding  the  civil  service  commissioners  to 
strike  from  the  list  of  eligibles,  for  the  position  of 
chief  sanitary  inspector,  the  name  of  the  present  re- 
lator, on  the  theory  that  the  position  was  an  office, 
and  that  Ball  had  not  resided  in  the  city  of  Chicago 
one  year  next  preceding  his  appointment,  and  was 
therefore  ineligible,  by  section  6,  article  5  of  the  char- 
ter.   Uurd's  Rev.  Stat.  1905,  p.  505.    The  trial  court 
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granted  the  writ,  but  the  Appellate  Court  reversed 
and  remanded  the  judgment,  saying,  among  other 
things:  "Section  2  of  article  6  of  the  Cities  and  Vil- 
lages Act  provides  that  the  city  council  may,  by  a  two- 
thirds  vote,  provide  for  the  election  or  appointment 
of  certain  officers,  and  such  other  officers  as  may  by 
said  council  be  deemed  necessary  or  expedient.  The 
statute  does  not  create  the  office  of  chief  sanitary  in- 
spector. The  petition  contains  no  averment  that  the 
city  council  of  Chicago  has  created  such  an  office.  The 
position  must,  therefore,  be  held  to  be  a  mere  employ- 
ment and  not  an  ' office'  within  the  meaning  of  that 
word  as  used  in  the  Cities  and  Villages  Act." 

Counsel  for  the  relator  rely  on  Ptacek  v.  The  Peo- 
ple, 194  HI.  125.  In  that  case  the  question  whether 
the  position,  which  was  the  subject  of  the  information, 
was  or  not  an  office,  was  not  raised  or  argued  in  the 
trial  court,  in  respect  to  which  the  court  say:  "In 
the  Appellate  Court  counsel  for  the  appellant  at- 
tempted to  raise  the  question  that  the  position  of 
assistant  superintendent  of  police  in  the  city  of  Chi- 
cago is  not  an  office,  and  therefore  quo  warranto  is 
not  a  proper  remedy  to  test  the  title  thereto.  The 
point  was  not  made  in  the  Circuit  Court,  nor  was  there 
in  that  court  any  issue  upon  which  it  could  have  been 
made,  and  therefore,  under  the  familiar  rule  that  er- 
rors cannot  be  assigned  for  the  first  time  in  this  or 
the  Appellate  Court,  it  cannot  be  availed  of  here." 

In  Hedrick  v.  The  People,  supra,  the  question 
whether  the  place  of  chief  sanitary  inspector  is  an 
office  was  raised,  as  in  the  present  case,  by  the  de- 
murrer  to  the  pleas  being  carried  back  to  the  informa- 
tion. 

The  judgment  will  be  affirmed. 

Affirmed. 

VOL.  CXXXII  11 
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Thomas  W.  Prindifille  et  al.  v.  Isabella  Curran  et  al. 
Gen.  No.  18,145. 

1.  Supplemental  bill — when  filing  of,  proper.  A  supplemental 
bill  is  proper  when  facts  have  occurred  since  the  filing  of  t!ie 
original  bill  which  it  is  necessary  to  bring  to  the  view  of  the 
court,  and,  in  such  case,  the  supplemental  bill  is,  in  effect,  an 
amendment  of  the  original  bill. 

2.  Fraud — when  charge  of,  with  respect  to  delivery  of  deed 
established.  Fraud  is  established  where  it  is  shown  that  a  deed 
which  was  filled  in  over  a  blank  signature  and  acknowledged, 
was  delivered  as  a  deed  duly  executed  and  regularly  acknowl- 
edged. 

3.  Equity — when  has  jurisdiction  to  set  aside  satisfaction  of 
judgment  obtained  by  fraud.  A  court  of  equity  has  jurisdiction 
to  set  aside  a  satisfaction  of  a  judgment  obtained  by  fraud  where 
its  jurisdiction  has  been  successfully  invoked  upon  another  ground. 

4.  Necessary  party — who  is,  to  bill  to  set  aside  satisfaction  of 
judgment.  The  holder  of  the  legal  title  to  a  judgment,  the  sat- 
isfaction of  which  is  sought  to  be  set  aside,  is  not  only  a  proper, 
but  a  necessary  party. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  George  A.  Carpenter,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Reversed  and  remanded, 
with  directions.    Opinion  filed  April  4,  1907. 

Statement  by  the  Court.  December  12, 1905,  Thomas 
W.  Prindiville  filed  a  bill  of  complaint  against  Isa- 
bella Curran  and  Richard  Curran,  her  husband,  aver- 
ring, in  substance,  that  May  1,  1905,  the  defendants 
executed  to  complainant  their  warranty  deed  convey- 
ing lots  1,  4,  5  and  6,  in  block  16,  in  the  Circuit  Court 
partition  of  the  S.  E.  y4  of  sec.  31,  town  38  N.,  R.  14 
east  of  the  3rd  p.  m.,  in  the  city  of  Chicago,  Cook 
county,  Illinois;  that  the  scrivener,  in  describing  the 
property  intended  to  be  conveyed,  made  a  mistake  in 
writing  in  said  .  description  "  range  14"  instead  of 
range  15;  that  the  consideration  for  said  conveyance 
was  the  entering  of  record  of  satisfaction  in  full  of  a 
judgment  in  attachment  entered  in  this  court  May  1, 
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1905,  for  the  sum  of  $1,792.41,  in  a  suit  in  which 
Thomas  E.  Bishop  was  plaintiff  and  Richard  Curran 
was  defendant,  wherein  the  attachment  was  levied  on 
the  aforesaid  lots,  as  the  property  of  Richard  Curran, 
and  the  dismissal  of  a  creditor's  hill,  wherein  said 
Bishop  was  complainant  and  said  Isabella  and  Rich- 
ard Curran  were  defendants,  to  subject  said  above  de- 
scribed lots  and  other  lots  to  the  payment  of  said 
judgment  in  attachment,  as  the  property  of  the  de- 
fendant Richard  Curran;  that  complainant  has  re- 
quested the  defendants  to  correct  said  mistake,  but 
they  have  refused  to  do  so.  The  alleged  correct  de- 
scription of  the  premises  and  the  deed  sought  to  be 
reformed  are  set  out  in  the  bill.  Correction  of  the.  al- 
leged mistake  is  prayed  for  and  for  general  relief. 

January  29,  1906,  the  defendants  filed  a  joint  plea, 
verified  by  the  oath  of  Richard  Curran,  in  which  it  is 
averred  that  Prindiville  is  a  mere  naked  trustee  of 
the  property  described  in  the  bill,  and  holds  the  title 
in  trust  for  Bishop  or  other  persons  unknown  to  the 
defendants. 

February  14,  1906,  the  bill  was  amended  by  leave  of 
the  court,  by  making  Thomas  R.  Bishop,  Edward  J- 
McArdle  and  Patrick  L.  McArdle  co-complainants, 
and  averring  that  the  McArdles  were  Bishop's  attor- 
neys^ and  that  Edward  J.  McArdle  negotiated  the 
settlement,  in  pursuance  of  which  the  deed  in  question 
was  executed,  and  that  complainant  Prindiville,  in 
the  absence  of  Edward  J.  McArdle,  accepted  the  deed 
believing  the  description  of  the  premises  to  be  correct, 
and  entered  satisfaction  of  said  judgment  and  dis- 
missed said  creditor's  bill,  and  thereafter,  and  before 
the  discovery  of  said  mistake,  said  Prindiville,  by  the 
request  of  said  Bishop  and  said  McArdle,  made  a 
declaration  of  trust  that  he  held  title  in  trust  for  said 
Bishop  and  said  McArdles.  On  the  same  day,  Febru- 
ary 14,  1906  (erroneously  printed  Jan.  29th  in  the 
abstract),  the  complainants  filed  a  supplemental  bill, 
averring  that  since  the  filing  of  the  original  bill,  and 
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discovery  of  the  mistake  in  the  bill,  the  complainants, 
Prindiville  and  the  McArdles,  acknowledging  that  the 
mistake  was  not  Bishop's  fault,  at  his,  Bishop's,  re- 
quest, paid  him  in  full  for  his  interest  in  the  lots  and 
judgment,  and  he,  in  consideration  thereof,  conveyed 
all  his  interest  in  said  lots  and  judgment  to  complain- 
ant Prindiville,  and  has  no  further  interest  therein. 

February  19,  1906,  the  defendants  demurred  to  the 
bill,  the  demurrer  was  overruled,  and,  March  5,  1906, 
they  filed  their  joint  and  several  answers,  denying 
that  they  executed  the  warranty  deed,  and  that  they 
acknowledged  the  same  as  averred,  and  that  the  scrive- 
ner made  a  mistake,  and  that  it  was  intended  by  them 
to  .convey  premises,  as  alleged  in  the  bill,  etc.  Excep- 
tions were  filed  to  the  answer,  and,  March  8,  1906, 
the  court  entered  an  order  requiring  each  of  the  de- 
fendants to  answer  specifically,  on  oath,  each  and 
every  allegation  of  the  amended  bill,  within  ten  days 
from  date  of  order,  and  giving  leave  to  complainants 
to  file  instanter  interrogatories  to  the  defendants,  and 
requiring  each  of  the  defendants  to  answer  said  inter- 
rogatories, on  oath,  within  ten  days  from  date  of  or- 
der. By  leave  of  court  additional  interrogatories 
were  filed  March  22,  and  May  1,  1906,  all  of  which 
were  answered  by  each  of  the  defendants  on  oath. 

March  5,  1906,  the  defendants  filed  a  joint  and  sev- 
eral answer  to  the  supplemental  bill;  and,  March  17, 
1906,  the  defendants  filed  separate  answers  to  the 
amended  bill.  Isabella  Curran,  in  her  answer,  does 
not  admit  that  she  executed  the  warranty  deed,  and 
neither  admits  nor  denies  any  other  averment  in  the 
amended  bill.  On  exceptions  being  sustained  to  her 
answer,  she  filed  a  further  answer  May  12,  1906,  stat- 
ing, in  substance,  that  she  believes  the  scrivener  made 
a  mistake  in  writing  the  deed,  but  denies  that  she  ever 
executed  or  acknowledged  it,  or  that  she  intended  to 
convey  any  lot  by  it,  or  that  she  ever  contracted  to 
convey  said  lots  to  Prindiville. 

Bichard  Curran,  in  his  answer  to  the  amended  bill, 
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avers,  in  substance,  that  the  signature  "Isabella  Cur- 
ran "  to  the  deed  to  Prindiville  is  the  genuine  signa- 
ture of  Isabella  Curran,  but  that  the  deed  was  blank 
when  she  signed,  and  was  afterward  filled  in,  and  that 
he  believes  she  never  acknowledged  it;  that  he  also 
signed  the  deed  in  blank  and  before  it  was  filled  in, 
and,  to  his  best  recollection,  he  never  acknowledged 
it.  He  neither  admits  nor  denies  the  following :  tnat 
the  scrivener  made  a  mistake;  that  the  correct  legal 
description  is  set  forth  in  the  bill;  the  consideration 
for  the  deed,  and  certain  matters  alleged  in  paragraph 
3%  of  the  bill.  He  admits  request  to  him  to  make  a 
correct  deed.  On  exceptions  being  sustained  to  his 
answer,  he  filed  an  additional  answer  May  12,  1906, 
in  which  he  states  that  he  believes  the  scrivener  made 
a  mistake  in  writing  the  deed,  without  first  consult- 
ing Isabella  Curran  about  it,  and  believes  he  exe- 
cuted the  deed,  and  believes  that  Isabella  had  no  in- 
tention as  to  the  deed,  and  believes  that  neither 
individually  nor  jointly  with  Isabella  did  he  contract 
to  convey  to  Prindiville  the  lots  described  in  the  bill. 

By  leave  of  court,  the  complainants,  May  24,  1906, 
filed  additional  amendments  to  the  bill.  These  amend- 
ments are  quite  lengthy.  In  them  it  is  averred,  in 
substance,  that  the  title  of  the  attachment  suit  re- 
ferred to  in  the  bill,  is  Thomas  R.  Bishop  v.  Richard 
Curran,  and  that  December  31,  1904,  an  attachment 
writ  issued  in  said  suit,  and  was  levied  by  the  sheriff 
on  certain  real  property,  as  shown  by  his  return  to 
the  writ,  exhibit  A,  attached  to  bill,  and,  May  1,  1905, 
judgment  was  rendered  in  said  suit,  and  execution  was 
issued  and  levied  by  the  sheriff  on  the  property  de- 
scribed in  his  return  to  the  attachment  writ. 

While  Isabella's  signature  to  the  deed  is  genuine, 
she  by  her  sworn  answers  avers  she  believes  she  never 
sealed  it,  and  denies  that  sfye  acknowledged  it,  and 
believes  she  did  not  direct  or  authorize  it  to  be  filled 
in  as  a  deed,  and  avers  that  she  did  not  authorize  its 
delivery  to  Prindiville,  and  believes  she  did  not  ratify 
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such  delivery.  Eichard  Currant  statements  in  his 
answers  are  then  set  out,  and  it  is  averred,  in  sub- 
stance, that  Eichard  Curran  delivered  the  deed, 
falsely  representing  that  it  had  been  executed  and  ac- 
knowledged by  Isabella  Curran,  and  complainants,  be- 
lieving the  same  to  be  true,  so  charged,  but  complain- 
ants, having  read  the  answers  of  the  defendants,  now 
aver  that  said  deed  is  not  the  deed  of  Isabella  Curran. 
By  said  false  representation  of  Eichard  Curran,  he 
obtained  from  complainant  Bishop  a  satisfaction  of  the 
judgment  in  Bishop  v.  Curran,  and  said  complainants 
caused  said  satisfaction  to  be  entered,  and  complain- 
ants charged  that  said  satisfaction  was  fraudulently 
obtained  by  said  Eichard  Curran.  Since  said  entry 
of  satisfaction  DeWit  Taylor  Kennard,  who  is  made 
a  party  defendant  hereto,  obtained  a  decree  against 
said  Eichard  Curran  for  $16,000,  and  has  filed  a  credi- 
tor's bill  thereon  against  Isabella  and  Eichard  Curran 
and  all  parties  becoming  interested  since  said  satisfac- 
tion. After  receiving  said  deed,  complainants,  Prindi- 
ville and  the  McArdles,  knowing  the  handwriting  of 
Isabella  Curran,  redeemed  said  lots  from  tax  sales, 
paying  on  said  redemptions  $37.47.  New  parties  are 
added  and  further  interrogatories,  and  the  amend- 
ments conclude  with  the  prayer  that  an  account  be  had 
of  the  amount  due  on  the  judgment  in  Bishop  v.  Cur- 
ran ;  that  the  satisfaction  thereof  be  set  aside,  and  that 
Bishop  and  his  assignee  have  the  same  relief  against 
the  property  levied  on  by  the  attachment  and  execu- 
tion writs,  as  it  said  satisfaction  of  judgment  had  not 
been  entered,  etc.;  that  complainants '  claims  and 
Kennard Js  creditor's  suit  be  consolidated,  and  that 
Isabella  Curran  be  decreed  to  pay  to  complainants 
Prindiville  and  the  McArdles  said  redemption  money, 
or  the  sale  of  said  lots  be  directed  to  satisfy  said 
demand,  and  for  general  relief. 

June  2,  1906,  the  defendants  filed  a  general  de- 
murrer to  the  bill,  as  amended,  which  the  court,  June 
11,  1906,  sustained,  and  granted  leave  to  complainants 
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to  present  amendments  within  two  days.  June  16, 
1906,  the  complainants  presented  amendments  and 
moved  for  leave  to  file  them,  which  motion  was  con- 
tinued, and,  June  19,  1906,  the  court  denied  the  mo- 
tion, and  complainants  moved  that  the  order  sustain- 
ing the  demurrer  be  vacated,  which  motion  was  denied, 
and  the  complainants  having  elected  to  stand  by  their 
bill  as  amended,  the  court  dismissed  it  for  want  of 
equity.  The  amendments  offered,  and  which  the  court 
refused  permission  to  file,  occupy  seven  closely  printed 
pages  of  the  abstract.  After  referring  to  a  creditor's 
bill  and  certain  other  documents  which  are  not  ab- 
stracted, it  is  averred  that  Richard  Curran,  for  the 
purpose  of  securing  a  dismissal  of  said  creditor's  suit 
and  Bishop's  claim  therein,  and  satisfaction  of 
Bishop's  judgment,  represented  to  complainants  that 
the  title  to  said  lots  was  in  Isabella  Curran,  and  was 
clear,  and  was  guaranteed  as  being  in  her  by  the  Chi- 
cago Title  &  Trust  Co.,  and  agreed  with  complainants, 
the  McArdles,  as  the  attorneys  of  Bishop,  that  they 
should  dismiss  said  creditor's  bill  as  to  Bishop's  claim, 
and  enter  satisfaction  of  said  judgment  in  Bishop  v. 
Curran,  and  that,  in  consideration  thereof,  he,  Richard 
Curran,  would  deliver  to  complainant  Prindiville  a 
warranty  deed  executed  by  him  and  Isabella  Curran, 
conveying  title  to  said  lots,  unencumbered,  for  an  ex- 
pressed jconsideration  of  $18,000,  etc.;  and,  in  pursu- 
ance of  said  agreement  the  McArdles  signed  the  stipu- 
lation to  dismiss  the  creditor's  bill  as  attorneys  for 
all  parties  thereto,  and  also  the  satisfaction  piece;  and 
delivered  said  stipulation  and  satisfaction  piece  to 
complainant  Prindiville,  and  said  Richard  Curran  rep- 
resented to  complainants,  the  McArdles  and  Prindi- 
ville, that  said  deed  was  executed  and  acknowledged 
by  Isabella  Curran,  and  complainant  Prindiville,  con- 
fiding in  said  representations,  delivered  to  said  Chi- 
cago Title  &  Trust  Co.  said  stipulation  and  satisfac- 
tion piece,  and  said  company,  acting  as  the  agent  of 
said  defendants,  the  Currans,  procured  to  be  entered 
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in  said  creditor's  suit  an  order  dismissing  the  same, 
and  an  entry  to  be  made  on  the  judgment  docket  ac- 
knowledging satisfaction  in  full  of  the  judgment  in 
Bishop  v.  Curran. 

Complainants  are  informed  by  Win.  C.  Hill, 
formerly  an  agent  of  Richard  Curran,  and,  on  such 
information  and  belief  thereof  state,  that  said  Hill 
filled  in  said  deed  over  the  signature  of  Isabella  Cur- 
ran, without  her  direction  or  approval,  and  by  Richard 
Curran 's  request,  and,  also,  at  said  Richard's  request, 
said  Hill  attached  thereto  the  notarial  certificate  ap- 
pearing thereon,  and  that  Isabella  Curran  did  not  ac- 
knowledge said  deed  before  said  Hill.  The  proposed 
amendments  contain  other  averments,  and  conclude 
with  an  alternative  prayer,  viz:  that  the  deed  be  cor- 
rected and  decreed  to  be  the  deed  of  the  defendants; 
but  if  the  court  should  not  decree  it  to  be  their  deed, 
then  that  the  satisfaction  of  judgment  and  the  dis- 
missal of  the  creditor's  bill  be  set  aside,  and  the  judg- 
ment and  creditor's  bill  restored  and  reinstated,  and 
that  the  judgment  be  declared  a  lien  on  the  interest 
of  Richard  Curran  in  the  real  property  on  which  the 
execution  issued  on  said  judgment  was  levied.  The 
creditor's  bill  referred  to  in  the  proposed  amendments 
was  filed  by  the  Decorators'  Supply  Co.  in  aid  of  an 
execution,  and  avers  that  Richard  Curran,  for  the  pur- 
pose of  defrauding  his  creditors,  has  put  large  and 
valuable  parts  of  his  real  property  in  the  names  of 
his  wife,  Isabella,  and  others,  describing  said  real 
property,  which  description  includes  the  lots  in 
question.  Complainant  Bishop  was  made  a  party  de- 
fendant to  the  bill,  and  answered,  setting  up  his  judg- 
ment against  Richard  Curran,  and  filed  a  petition  for 
leave  to  become  a  co-complainant. 

McArdle  &  McAbdle,  for  appellants. 

Edward  Maher  and  Robert  F.  Kolb,  for  appellee, 

Isabella  Curran. 
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Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  only  brief  or  argument  filed  on  this  appeal  for 
an  appellee  is  that  for  Isabella  Curran.  The  counsel 
for  Isabella  Curran  state  in  their  argument  that  they 
appear  for  her  alone.  If  the  bill  as  amended  May  24, 
1906,  is  a  bill  entitling  the  complainants,  on  sufficient 
proof,  to  relief  as  to  the  defendant  Richard  Curran 
it  should  not  have  been  dismissed,  even  though  it  may 
not  disclose  any  case  for  equitable  interposition  as 
against  Isabella  Curran.  It  will  be  only  necessary  to 
decide  whether  the  demurrer  to  the  bill,  as  amended 
May  24,  1906,  should  have  been  sustained  and  the  bill 
dismissed,  and  whether  permission  should  have  been 
refused  to  file  the  amendments  presented  to  the  court 
June  16,  1906.  It  appears  from  the  bill  as  amended, 
that  Richard  Curran  in  his  answer  to  the  original  bill 
admitted  that  the  deed  was  in  blank  when  Isabella 
signed  it,  and  was  subsequently  filled  in,  as  a  warranty 
deed  from  Isabella  Curran  and  Richard  Curran  to  the 
complainant  Prindiville,  and  that  she  did  not  acknowl- 
edge it,  and  it  also*  appears  from  the  amended  bill 
that  Richard  Curran,  knowing  that  Isabella  merely 
signed  a  blank  form  for  a  deed,  and  did  not  acknowl- 
edge the  deed  at  any  time,  delivered  the  apparent  deed 
to  the  complainant  Prindiville,  and  falsely  represented 
to  him  that  it  was  made,  executed  and  acknowledged 
by  his  wife,  Isabella  Curran,  and  that,  by  means  of 
such  delivery  and  false  representation,  he  procured 
satisfaction  of  the  judgment  in  Bishop  v.  Curran  to 
be  entered  on  the  record.  It  further  appears  from 
the  supplemental  bill  that  after  the  filing  of  the  orig- 
inal bill  and  the  discovery  of  the  mistake  in  the  de- 
scription of  the  premises  in  the  apparent  deed,  Prindi- 
ville and  the  McArdles  paid  to  Bishop,  by  his  request, 
his  judgment  in  the  attachment  suit  against  Richard 
Curran,  and  Bishop  conveyed  to  complainant  Prindi- 
ville, in  consideration  of  such  payment,  his  judgment 
against  Curran  and  his  interest  in  the  lots  in  question. 
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A  supplemental  bill  is  proper  when  facts  have  oc- 
curred since  the  filing  of  the  original  bill  which  it  is 
necessary  to  bring  to  the  attention  of  the  court,  and, 
in  such  case,  the  supplemental  bill  is,  in  effect,  an 
amendment  of  the  original  bill.  Mix  v.  Beach,  46  111. 
311,  314;  Story  on  Eq.  PL,  9th  ed.,  p.  295,  sec.  332. 
Therefore,  the  new  matter  thus  introduced  is  to  be 
treated  as  an  amendment  of  the  original  bill.  The 
delivery  of  the  apparent  deed  by  Curran  to  Prindiville, 
for  the  purpose  of  procuring  satisfaction  of  Bishop's 
judgment,  he  well  knowing  that,  it  was  not  the  deed 
of  his  wife  and  was  not  acknowledged  by  her,  as  it 
purported  to  be,  was,  of  itself,  a  false  representation 
and  a  gross  fraud,  and  if  Curran  filled  in  the  blank 
signed  by  Isabella  Curran,  or  caused  it  to  be  filled 
in  by  another,  proof  of  which  is  admissible  under  the 
averments  of  the  amended  bill,  he  was  not  only  guilty 
of  fraud,  but  of  deliberate  forgery.  Wilson  v.  S.  Park 
Commissioners,  70  111.  46;  Langdon  v.  The  People,  133 
ib.  382;  Hurd's  Rev.  Stats.  1905,  p.  693,  parag.  105. 

It  is  contended  that  the  complainants  have  a  remedy 
-at  law,  by  applying  to  the  court  in  which  the  judg- 
ment in  Bishop  v.  Curran  was  rendered,  to  set  aside 
the  entry  of  satisfaction  of  that  judgment.  Conced- 
ing that  the  law  court  has  power  to  set  aside  the  entry 
of  satisfaction  on  a  proper  showing,  the  complainants, 
before  filing  the  original  bill,  were  in  no  position  to 
make  such  showing.  Before  that  time  all  they  knew 
was  that,  in  the  apparent  warranty  deed,  there  had 
been  a  mistake  made  in  the  description  of  the  prem- 
ises which  it  was  intended  to  convey,  in  writing,  "  range 
14"  instead  of  range  15.  They  had  no  knowledge  that 
the  apparent  deed  was  not  the  deed  of  Isabella  Curran 
until  the  defendants  were  compelled,  by  order  of  the 
court,  to  answer  specifically  and  under  oath,  the  sev- 
eral allegations  of  the  original  bill,  and  the  interroga- 
tories propounded  to  them  by  the  complainants.  If 
complainants  had  applied  to  the  law  court  to  cancel 
the  entry  of  satisfaction  of  the  judgment,  on  the 
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ground  of  the  mistake  in  the  apparent  deed,  that  court 
would  probably  have  informed  them  that  their  remedy 
was  in  a  court  of  equity  for  reformation  of  the  deed, 
which  court,  having  entertained  the  bill  for  that  pur- 
pose, would  retain  it  for  cancellation  of  the  entry  of 
satisfaction  and  all  other  legitimate  purposes.  Mani- 
festly, the  complainants  could  not  have  procured  from 
the  defendants  the  information  which  they  disclosed 
in  this  cause,  reluctantly  and  under  pressure,  that  the 
apparent  deed  was  not,  in  law,  a  genuine  deed. 

The  McArdles  were  the  attorneys  of  Bishop,  and  as 
such  were  liable  to  him  for  negligence  in  matters  en- 
trusted to  them  by  him,  and,  as  we  think,  were  liable 
for  permitting  the  acceptance  of  a  deed  in  which  the 
premises  intended  to  be  conveyed  were  misdescribed. 
Prindiville,  in  accepting  the  deed,  was  acting  as  trustee 
for  Bishop,  and  it  was  his  duty  as  such  to  see  that 
the  premises  intended  to  be  conveyed  were  conveyed 
by  proper  description  in  the  apparent  deed,  before 
causing  satisfaction  of  the  judgment  to  be  entered  on 
the  record.  Prindiville  and  the  McArdles,  believing 
themselves  liable  to  Bishop  for  the  mistake  in  the 
deed,  and  the  entry  of  satisfaction  of  the  judgment,  . 
paid  Bishop,  on  his  demand,  the  amount  of  said  judg- 
ment, and,  at  the  same  time,  Bishop  assigned  to  Prin- 
diville the  judgment  and  his  interest  in  the  lots  in- 
tended to  be  conveyed  to  Prindiville.  Had  they  not 
paid  Bishop  on  his  demand  they  were  certainly  liable 
to  be  sued  by  him. 

Prindiville  and  the  McArdles  claim  that  they  are 
entitled  to  be  subrogated  to  whatever  rights  Bishop 
had  in  respect  to  his  judgment  against  Curran  and  the 
enforcement  thereof,  and,  assuming  the  truth  of  the 
averments  of  the  amended  and  supplemental  bills,  we 
think  they  are  so  entitled.  They  paid  to  Bishop  in 
full  the  amount  of  his  judgment,  and  took  from  him 
an  assignment  thereof,  to  Prindiville,  as  trustee  for 
himself  and  the  McArdles,  and  whatever  interest  he 
had  in  the  lots,  which  interest,  if  the  lots  belonged  to 
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Kichard  Curran,  was  at  least  a  lien  by  virtue  of  the 
judgment  and  the  execution  issued  in  pursuance 
thereof.  The  evident  intention  was,  that  they,  there- 
after, should  stand  in  Bishop's  place  in  respect  to  the 
judgment  and  all  means  of  enforcing  payment  of  it. 

In  Home  Savings  Bank  v.  Bierstadt,  168  111.  618,  the 
court  say:  " Subrogation,  as  a  principle  of  equity 
jurisprudence  is  generally  confined  to  the  relation  of 
principal  and  surety  and  guarantors,  or  to  a  case 
where  a  person  is  compelled  to  remove  a  superior  title 
to  that  held  by  him  in  order  to  protect  his  own,  and 
also  to  cases  of  insurers.  The  general  principle  of 
subrogation  is  confined  and  limited  to  these  classes  of 
cases.  (Bishop  v.  0 'Conner,  69  111.  431;  Borders  v. 
Hodges,  154  id.  498.)  Whilst  these  general  heads  in- 
clude the  doctrine  and  principles  of  subrogation,  that 
doctrine  has  been  steadily  extending  and  growing  in 
importance  and  extent  in  its  application  to  various 
subjects  and  classes  of  persons.  This  equitable  princi- 
ple is  enforced  solely  for  the  accomplishment  of  sub- 
stantial justice,  where  one  has  an  equity  to  invoke 
which  cannot  injure  an  innocent  person.  The  right  of 
subrogation  which  springs  from  the  mere  fact  of  the 
payment  of  a  debt,  and  which  is  included  under  the 
heads  first  above  stated,  is  what  is  termed  legal  subro- 
gation, and  exists  only  where  included  within  those 
classes.  But  in  addition  to  this  principle  of  legal  sub- 
rogation there  exists  another  principle,  which  is 
termed  conventional  subrogation,  which  results  from 
an  equitable  right  springing  from  an  express  agree- 
ment with  the  debtor,  by  which  one  advances  money 
to  pay  a  claim  for  the  security  of  which  there  exists 
a  lien,  by  which  agreement  he  is  to  have  an  equal  lien 
to  that  paid  off,  whereupon  he  is  entitled  to  the  bene- 
fit of  the  security  which  he  has  satisfied  with  the  ex- 
pectation of  receiving  an  equal  lien." 

In  Tradesman's  Bldg.  etc.  Ass'n.  v.  Thompson,  32 
N.  J.  Eq.,  133,  cited  with  approval  in  the  Savings 
Bank  case,  supra,  the  gist  of  the  opinion  is  thus  stated 
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in  the  syllabus:  "When  a  payment  is  made  by  a 
stranger  to  a  debtor,  in  the  expectation  of  being  sub- 
stituted in  the  place  of  the  creditor,  he  is  entitled  to 
subrogation."  We  think  it  clear  from  the  pleadings 
that  not  only  did  Prindiville.  and  the  McArdles  ex- 
pect to  be  substituted  in  the  place  of  Bishop,  but  that 
this  was  the  intention  and  understanding  of  both  them 
and  Bishop.  See,  also,  Hough  v.  Aetna  Ins.  Co.,  57 
HI.  318. 

In  Sheldon  on  Subrogation,  p.  282,  Sec.  245,  the 
author  says:  "A  payment  made  by  one  who  was 
liable  to  be  compelled  to  make  it  will  not  be  regarded 
as  made  by  a  stranger,  and  will  not  extinguish  the 
indebtedness  of  the  party  on  whom  rests  the  ultimate 
liability. " 

It  must  be  borne  in  mind  that  when  the  money  was 
paid  to  Bishop  and  he  assigned  his  judgment,  etc.,  as 
heretofore  stated,  neither  he,  nor  Prindiville  and  the 
McArdles,  had  any  reason  to  believe  otherwise  than 
that  the  apparent  deed  was  a  valid  deed,  except  for  the 
mistake  in  the  description  of  the  property.  It  is  con- 
tended by  counsel  for  Isabella  Curran  that  Bishop 
was  an  unnecessary  party  to  the  bill  as  amended,  and 
that  the  demurrer  was  properly  sustained  on  that 
ground.  We  cannot  concur  in  this  view.  Bishop  was 
made  a  party  complainant  February  14,  1906,  the 
same  day  the  supplemental  bill  was  filed  setting  up 
the  assignment  by  him  to  Prindiville  of  his  judgment 
against  Richard  Curran.  Notwithstanding  that  as- 
signment, the  legal  title  to  the  judgment  was  in  Bishop, 
and  therefore  he  was  not  only  a  proper  but  a  neces- 
sary party.  Story  on  Eq.  PI.,  9th  ed.,  p.  150,  sec. 
153;  Dubs  v.  Egli,  167  111.  514,  521. 

We  are  of  opinion  that  it  was  error  to  sustain  the 
demurrer  to  the  amended  bill.  We  are  also  of  opinion 
that  the  proposed  amendments  should  have  been  al- 
lowed. They  were  presented  in  apt  time,  and,  if  al- 
lowed, would  not  have  unreasonably  delayed  the  de- 
fendants. 
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The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  set  aside  the  order  sustaining  the 
demurrer  to  the  amended  bill  and  dismissing  the  bill, 
and  to  overrule  the  demurrer  to  the  amended  bill  and 
permit  the  complainants  to  make  the  amendments 
which  the  court,  by  its  order  of  July  19,  1906,  refused 
to  permit,  and  for  further  proceedings  not  inconsis- 
tent with  this  opinion. 

Reversed  and  remanded,  with  directions. 


6.  A.  Hills  y.  J.  H.  Strong,  Administrator. 
Gen.  No.  18,175. 

1.  Master  and  servant — when  relation  of,  must  exist  to  sus- 
tain liability  for  negligence  in  driving  of  team.  Negligence  in 
the  driving  of  a  team  and  liability  for  the  effect  of  such  negli- 
gence can  only  be  cast  upon  the  servant  actually  guilty  of  the 
negligence  or  upon  his  master. 

2.  Ma8teb — who  is,  in  law.  In  law  the  master  is  he  who  has 
the  supreme  choice,  control  and  direction  of  the  servant  and  whose 
will  the  servant  represents,  not  merely  in  the  ultimate  result  of 
his  work  but  in  all  its  details. 

3.  Master — when  not  liable  for  negligence  in  driving  wagon. 
Where  the  servant  in  charge  of  a  team,  for  his  own  convenience 
turns  it  over  to  another,  and  such  other  is  guilty  of  negligence, 
the  master  is  not  liable. 

4.  Peremptory  instruction — what  does  not  waive  motion  for. 
A  motion  for  a  peremptory  instruction  is  not  waived  by  going 
to  the  jury  on  the  merits. 

Action  in  case  for  death  caused  by  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding.  Heard'  in  this  court  at  the  October  term,  1906. 
Reversed.    Opinion  filed  April  4,  1907. 

F.  H.  Tbude,  for  appellant. 

L.  J.  Delson,  for  appellee ;  Ode  L.  Rankin,  of  coun- 
sel. 


Chicago— First  District— A.  D.  1907.    175 

Hills  v.  Strong. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  appellee,  as  administrator  of  the  estate  of 
Nathan  Hirshovitz,  deceased,  a  minor  of  about  the  age 
of  ten  years,  sued  appellant  and  others  for  damages, 
claiming  that  the  defendant  caused  the  death  of  his 
said  intestate  by  negligence  in  driving  a  wagon.  On 
the  trial  the  cause  was  dismissed  as  to  all  defendants 
except.  Hills. 

The  declaration  is  in  the  usual  form  in  case  of  neg- 
ligent driving,  and  avers  that,  by  reason  of  the  negli- 
gence of  the  defendant,  in  driving  a  two-horse  team 
attached  to  a  truck  wagon,  to  wit,  September  13,  1902, 
the  wagon  ran  over  the  deceased,  causing  his  death 
the  same  day.  The  defendant  Hills  was  engaged  in 
the  teaming  business  and  did  teaming  exclusively  for 
the  Samuel  Cupples*  Woodenware  Company.  Joseph 
Konieczka,  a  driver  of  nearly  eighteen  years'  experi- 
ence in  driving  teams,  whose  competency  as  a  driver 
is  not  questioned,  was  in  defendant's  employ,  and  had 
charge  of  a  two-horse  team  of  the  defendant,  which, 
when  in  use,  was  attached  to  a  wagon  the  bed  of  which 
was  fourteen  feet  in  length,  its  width  eight  feet  from 
hub  to  hub,  and  its  length  25  feet,  including  the  length 
of  the  pole.  It  weighed  empty  3,600  pounds.  The 
duties  of  Konieczka  were  to  haul  merchandise,  with 
the  team  and  wagon  described,  from  the  warehouse  of 
the  Samuel  Cupples'  Woodenware  Co.  to  the  freight- 
house  of  the  Chicago  &  Northwestern  Eailroad  Co. 
His  duty  was  to  drive  to  the  warehouse  of  that  com- 
pany in  the  morning  every  day,  load  up  the  wagon 
there  and  drive  it,  when  loaded,  to  the  railroad  freight- 
house  and  there  unload  it  and  return  to  the  Wooden- 
ware Co.  *8  warehouse  for  another  load,  and  to  so  con- 
tinue to  do  through  the  day  and  from  day  to  day.  On 
the  morning  of  September  13,  1902,  he  drove  to  the 
warehouse  of  the  Samuel  Cupples'  Woodenware  Co., 
loaded  the  wagon  and  started  for  the  railroad  freight 
house  at  16th  and  Meager  streets.    Before  that  day 
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he  had  been  arrested  for  beating  a  man  who,  or  whose 
wife,  he  says,  had  called  his  wife  vile  names,  and  the 
case  had  been  continued  from  time  to  time  at  the  Max- 
well street  police  station,  and  was  the  first  case  to  be 
called  that  morning.  So,  when  he  arrived  at  the  cor- 
ner of  16th  and  Jefferson  streets,  which  was  near  the 
railroad  freight  house,  he  met  three  boys,  one  of  whom 
was  Joseph  Cmucha,  and  asked  Joseph  if  he  would  do 
him  a  favor,  saying  to  him  that  his  case  was  coming 
up  at  the  Maxwell  street  station,  that  he  would  be 
through  with  it  about  9:30  o'clock,  and  asked  Cmucha 
to  go  with  him  to  the  freight  house  and  take  care  of 
the  team  and  unload  the  wagon,  and  then  to  go  down 
Union  street  to  Maxwell  street,  and  on  the  latter 
street  to  the  police  station,  and  if  he  should  not  meet 
him  on  the  way,  to  leave  the  team  at  the  station.  He 
told  Cmucha  that  the  next  night  was  his  pay  night,  and 
he  would  make  it  all  right  with  him.  Cmucha  said  he 
was  not  doing  anything  that  day,  and  he  would  accom- 
modate him.  Thereupon,  Cmucha  and  the  other  two 
boys  went  with  Konieczka  to  the  freight  house,  where 
he  left  them.  When  the  boys  had  unloaded  the  wagon, 
which  took  about  an  hour  and  a  half,  John  Blaha,  one 
of  the  three  boys,  said  he  had  a  letter  for  the  Western 
Electric  Co.,  at  the  corner  of  Congress  and  Jefferson 
streets,  and  asked  Cmucha  to  take  him  thsre,  which 
the  latter  agreed  to  do,  and  started  for  the  corner  of 
Congress  and  Jefferson  streets.  While  they  were  on 
the  way  there,  and  as  they  turned  at  the  corner  from 
Wilson  street  onto  Clinton  street,  the  pole  of  the 
wagon  came  in  contact  with  the  plaintiff's  intestate, 
threw  him  down,  and  the  wheels  of  the  wagon  ran  over 
him  and  killed  him.  These  facts  are  uncontroverted. 
The  defendant's  barn  is  at  Canal  street  near  Six- 
teenth street.  The  Maxwell  street  police  station  is  on 
the  north  side  of  Maxwell  street.  The  Western  Elec- 
tric Co.  is  situated  as  heretofore  stated,  and  is  as 
much  as  thirteen  blocks  north  of  the  Maxwell  street 
police  station,  and  five  blocks  east  of  it. 
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The  relation  of  master  and  servant  must  exist  in 
order  to  make  the  defendant  liable.  "He  is  to  be 
deemed  the  master  who  has  the  supreme  choice,  con- 
trol and  direction  of  the  servant,  and  whose  will  the 
servant  represents,  not  merely  in  the  ultimate  result 
of  his  work,  but  in  all  its  details."  1  Shearman  & 
Eedfield  on  Neg.,  4th  ed.^  p.  267,  sec.  160;  Pioneer  Con- 
struction Co.  v.  Hansen,  176  111.  100-108.  And  unless 
the  relation  of  master  and  servant  exists  between  the 
person  guilty  of  negligence  and  the  defendant,  the 
latter  is  not  liable.  In  1  Thompson  on  Negligence, 
p.  201,  sec.  13,  the  author  says:  "Relation  of  master 
and  servant  must  exist.  In  any  case  of  this  kind,  the 
relation  of  master  and  servant  must  be  established,  to 
hold  the  defendant  liable.  Thus,  wh^re  the  defendant, 
who  was  the  buyer  of  a  bullock,  employed  a  licensed 
drover  to  drive  it,  the  drover  hired  a  boy  to  do  the 
driving,  and  mischief  was  occasioned  by  the  bullock, 
through  the  careless  driving  of  the  boy,  it  was  decided 
that  the  relation  of  master  and  servant  did  not  exist 
between  the  boy  and  the  owner  of  the  bullock,  and 
therefore  the  defendant  was  not  liable."  Citing  Milli- 
gan  v.  Wedge,  737,  40  Eng.  Com.  Law,  top  p.  366, 
which  fully  sustains  the  text.  Pioneer  Cons.  Co.  v. 
Hansen,  supra;  Hexamer  v.  Webb,  101  N.  Y.  377,  383 ; 
Haluptzok  v.  Gt.  Northern  Ey.  Co.,  55  Minn.  446; 
Crudup  v.  Schreiner,  98  111.  App.  337. 

It  cannot  be  seriously  contended,  in  view  of  the 
facts  above  stated,  that  Cmucha  was  the  defendant's 
servant  or  agent.  He  was  not  employed  by  the  defend-/ 
ant  or  by  his  authority.  It  was  not  within  the  scope 
of  Konieczka's  employment  to  transfer  his  charge  of 
the  wagon  and  team  to  Joseph  Cmucha,  and  to  direct 
him  to  drive  the  team  to  the  Maxwell  street  police  sta- 
tion. His  duty  was,  as  the  evidence  shows,  to  keep 
charge  of  the  team  and  wagon  and  to  transport  goods 
from  the  warehouse  of  the  Woodenware  Co.  to  the 
railroad  freight  house,  and  when  he  turned  the  teiTrt 
and  wagon  over  to  Cmucha  and  directed  him  that 
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when  it  was  unloaded,  he  should  drive  to  the  Maxwell 
street  police  station,  and  if  he  should  not  meet  him  on 
the  way,  to  stop  at  the  station,  he  certainly  was  not 
engaged  in  his  master's  business,  but  acting  merely 
and  solely  for  his  own  convenience  and  in  his  own 
business.  The  effect  was  the  same  (except  perhaps 
as  to  the  accident)  as  if  he,  himself,  had  driven  the 
team  to  the  Maxwell  street  police  station,  for  the  pur- 
pose of  attending  to  the  case  against  him.  It  appears 
from  the  evidence  that  after  the  wagon  ran  over  the 
deceased,  the  horses  became  restive  and  ran,  and 
Cmucha  could  not  check  them  till  they  reached  12th 
street,  when  he  got  out  of  the  wagon,  and  some  men 
drove  the  team  to  the  Maxwell  street  police  station, 
and  Koniesczka  found  the  team  and  wagon  there. 

In  Shearman  &  Redfield  on  Neg.,  vol.  1,  p.  240,  sec. 
146,  the  author  says:  "He  (the  master)  is  not  respon- 
sible for  any  act  or  omission  of  his  servants  with  re- 
spect to  matters  unconnected  with  the  general  business 
in  which  they  serve  him,  and  which  have  nothing  to  do 
with  the  course  of  their  employment."  And  in  sec. 
147  of  the  same  volume,  the  author  says:  '-'If  the  act 
is  done  while  the  servant  is  at  liberty  from  his  service, 
and  pursuing  his  own  ends  exclusively,  there  can  be 
no  question  of  the  master's  freedom  from  all  respon- 
sibility.'' 

Thompson  on  Negligence,  vol.  2,  p.  885,  sec.  3,  is  to 
the  same  effect;  see  also,  C,  M.  &  St.  P.  Ry.  Co.  v. 
West,  125  111.  320,  323;  N.  C.  Cy.  Ry.  Co.  v.  Gastka, 
128  id.  613;  Carl  C.  B'g.  Co.  v.  Huggins,  96  LI.  App. 
144;  Belt  Ry.  Co.  v.  Banicki,  102  ib.  642,  647-8,  citing 
numerous  cases;  Garretzen  v.  Duenckel,  50  Mo.  104. 
The  last  seems  to  be  carefully  and  thoroughly  con- 
sidered. 

The  attorney  for  the  defendant,  at  the  close  of  all 
the  evidence,  moved  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  and  presented  a  written  in- 
struction to  that  effect;  but  the  court  refused  so  to  do, 
and  this  is  assigned  as  error.    Counsel  for  the  plaint- 
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iff,  in  contending  that  the  defendant  waived  his  motion 
to  take  the  case  from  the  jury,  by  going  to  the  jury  on 
the  merits,  has  evidently  overlooked  Union  Traction 
Co.  v.  O'Donnell,  211  111.  349,  and  other  cases. 

Counsel  for  defendant  excepted  to  certain  instruc- 
tions given  at  the  plaintiff's  request,  and  to  the  re- 
fusal of  certain  instructions  asked  by  the  defendant; 
but  we  having  arrived  at  the  conclusion,  as  matter  of 
law,  that  there  can  be  no  recovery  against  the  defend- 
ant, and  that  the  court  erred  in  not  taking  the  case 
from  the  jury,  it  would  be  a  work  of  supererogation 
to  consider  these  exceptions. 

The  judgment  will  be  reversed. 

Reversed. 


Marie  H.  Price  v.  F.  M,  Lewis. 

Gen.  Mo.  13,197. 

1.  Special  intebbogatobies — when  failure  of  jury  to  answer,  not 
ground  for  reversal.  Where  a  jury  by  agreement  returned  a 
sealed  verdict  and  separated,  and  such  verdict  was  opened  in  the 
absence  of  such  jury,  likewise  by  agreement,  it  is  not  error  for 
the  court  to  fail  to  send  back  the  jury  to  answer  special  inter- 
rogatories which  they  had  failed  to  answer,  where  a  motion  to 
send  them  back  was  not  made  when  the  entire  panel  was  present 
so  that  the  court  could  grant  such  motion. 

Action  commenced  before  justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd  W.  Clifford, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Affirmed.    Opinion  filed  April  4,  1907. 

James  Ttjbnock  and  Emobt  D.  Fbazeb,  for  appel- 
lant ;  J.  B.  Langworthy,  of  counsel. 

Gallagheb,  Fiske  &  Messneb,  for  appellee. 

Mb.  Justice  Adams  delivered  the  opinion  of  the 
court. 
F.  M.  Lewis,  appellee,  issued  a  distress  warrant 
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against  the  property  of  appellant,  Marie  M.  Price, 
and  such  proceedings  were  had  that  appellee  recov- 
ered judgment  against  appellant,  before  a  justice  of 
the  peace,  for  the  sum  of  $200,  for  the  rent  of  certain 
premises.  ,  On  appeal  by  appellant  to  the  Circuit  Court 
the  appellee  recovered  judgment  for  $100,  from  which 
judgment  this  appeal  is.  The  evidence  is  not  pre- 
served in  the  record,  the  bill  of  exceptions  merely 
showing  what  the  issues  were  and  what  the  evidence 
tended  to  prove.  The  issues  are  stated  to  have  been 
whether  or  not  the  defendant  was  indebted  to  the 
plaintiff  for  the  rent  of  an  office  at  92  La  Salle  street, 
Chicago,  Illinois ;  whether  or  not  the  defendant  and  A. 
S.  Carpenter  rented  said  office  from  the  plaintiff  as  co- 
partners ;  whether  or  not  the  defendant  and  said  Car- 
penter rented  said  office  from  the  plaintiff  jointly.  It 
is  stated  that  the  evidence  tended  to  prove  the  plaint- 
iff's claim  that  the  defendant  owed  him  in  excess  of 
$200  for  rent  of  office  space  at  92  La  Salle  street,  and 
that  there  was  evidence,  introduced  by  the  defendant, 
tending  to  show  that,  at  the  time  of  the  renting  and 
previous  thereto,  the  defendant  and  A.  S.  Carpenter 
were  engaged  in  court  reporting  business  in  Chicago 
as  copartners,  and  that  plaintiff  had  knowledge  of  the 
existence  of  said  copartnership.  There  was  evidence 
tending  to  show  that  the  plaintiff,  in  an  action  by  him 
against  the  defendant,  tried  April  26,  1905,  testified 
that  he  and  A.  S.  Carpenter  were  partners,  and  also 
evidence  tending  to  show  that  plaintiff  did  not  so 
testify;  and  also  evidence  tending  to  show  that  the 
defendant  and  A.  S.  Carpenter,  as  partners,  rented 
the  premises  in  question  from  the  plaintiff.  The  jury 
rendered  a  verdict  for  the  plaintiff  and  assessed  his 
damages  at  the  sum  of  $100,  and  the  court  overruled 
a  motion  of  the  defendant  for  a  new  trial  and  rendered 
judgment  on  the  verdict. 

It  appears  from  the  bill  of  exceptions  that  the  court, 
by  the  defendant's  request,  submitted  to  the  jury  the 
following  interrogatories : 
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1.  "Did  the  plaintiff,  F.  M.  Lewis,  rent  the  office 
in  controversy  to  the  defendant,  Marie  M.  Price,  and 
A.  S.  Carpenter,  as  partners ?" 

2.  "Did  the  plaintiff,  F.  M.  Lewis,  rent  the  office 
in  controversy  to  the  defendant  Marie  M.  Price,  and 
A.  S.  Carpenter,  jointly  ?" 

It  was  agreed  in  open  court,  by  the  attorneys  for 
the  parties  respectively,  that  the  jury  should  seal 
their  verdict  and  separate,  and  that  on  the  convening 
of  court  on  Monday  morning,  March  19,  1906,  the 
verdict  should  be  opened  and  read.  In  the  evening  of 
March  16,  1906,  the  jury  found  a  general  verdict, 
which  was  signed,  sealed  and  delivered  to  the  bailiff  in 
charge  of  the  jury.  March  17,  1906,  at  the  opening  of 
the  court,  the  verdict  was  delivered  to  the  clerk  of  the 
court,  and  thereupon  the  attorney  for  the  defendant 
moved  that  the  verdict  be  opened  and  read,  in  the  ab- 
sence of  the  jury,  and  the  attorney  for  the  plaintiff 
consenting  thereto,  the  verdict  was  opened  and  read, 
in  the  absence  of  the  jury,  when  it  was  found  that  the 
jury  had  not  answered  either  of  the  special  interroga- 
tories. Defendant's  attorney  then  moved  the  court 
that  the  verdict  be  not  entered  of  record,  and  that  the 
jury  be  sent  back  to  answer  the  special  interroga- 
tories, which  motion  the  court  overruled  and  caused 
the  verdict  to  be  entered,  but  stated  that  when  the 
jurors  would  come  together,  he  would  send  them 
"out."  On  Monday,  March  19,  1906,  at  the  opening 
of  the  court,  defendant's  attorney  objected  to  the  ver- 
dict, and  again  moved  that  the  jury  be  sent  back  to  the 
jury  room  to  answer  the  special  interrogatories.  It 
appears  from  the  evidence  that  the  cause  was,  by  con- 
sent, tried  before  eleven  jurors.  In  response  to  the 
last  motion,  the  court  said  that  only  ten  of  the  jurors 
were  present  in  court,  one  being  absent  on  account  of 
sickness  in  his  family,  and  that  the  court  would  send 
the  ten  out  to  answer  the  special  interrogatories,*  if  the 
attorney  for  the  defendant  would  consent,  to  which 
the  latter  objected  and  insisted  on  answers  to  the  spe- 
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cial  interrogatories  by  the  eleven  jurors,  whereupon 
the  court  said  he  would  send  the  jury  out  to  answer 
said  interrogatories  as  soon  as  the  absent  juror  re- 
turned. March  20,  1906,  at  the  opening  of  the  court, 
the  absent  juror  returned  into  court  and  continued  to 
serve  as  a  juror  the  remainder  of  the  week,  which  was 
the  last  week  of  the  term  of  service  of  that  jury.  The 
court  on  that  day,  March  20,  1906,  said  to  defendant's 
attorney,  that  he  could  not  get  the  jury  'together ;  that 
some  of  them  were  engaged  in  the  trial  of  another 
case.  Defendant's  attorney  did  not,  thereafter,  while 
said  jurors  were  in  attendance  in  the  court  in  which 
the  cause  was  tried,  and  in  other  branches  of  the 
court,  renew  his  motion  to  send  the  jury  out,  nor  did 
he  notify  the  plaintiff's  attorney  to  be  present  for  that 
purpose.  April  7,  1906,  the  defendant  moved  for  a 
new  trial,  which  the  court  denied,  and  entered  judg- 
ment on  the  verdict. 

Counsel  for  appellant  contend  that  the  court  erred 
in  not  sending  the  jury  back  to  the  jury  room  to  an- 
swer the  special  interrogatories.  This  is  the  only 
contention  argued  by  appellant's  counsel,  and  there- 
fore the  only  one  which  we  are  called  on  to  consider. 

The  agreement  between  the  parties  was  "that  the 
jury  should  seal  their  verdict  and  separate."  This 
agreement  did  not  dispense  with  the  personal  attend- 
ance of  the  jurors  in  court  when  the  verdict  was 
opened.  Rigg  v.  ,Cook,  4  Gilman,  336 ;  Martin  v.  More- 
lock,  32  111.  485. 

In  the  present  case  the  verdict  was  opened  in  the 
absence  of  the  jury,  on  motion  of  appellant's  attorney, 
appellee's  attorney  consenting  thereto.  This  was 
done  at  the  opening  of  the  court  in  the  morning,  be- 
fore the  jurors  had  come  together,  and,  therefore, 
when  it  was  impossible  for  the  court  to  send  them 
back  to  the  jury  room  to  answer  the  special  interroga- 
tories, and  when  the  defendant's  attorney  so  moved 
he  well  knew  that  the  court  was  then  powerless  to 
allow  or  act  on  the  motion.    It  appears  further,  that 
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when,  March  19,  1906,  defendant's  attorney  again 
moved  the  court  to  send  the  jury  back  to  answer  the 
special  interrogatories,  it  was  impossible  for  the -court 
so  to  do,  one  of  the  jurors  being  absent  on  account  of 
sickness  in  his  family,  and  defendant's  attorney  re- 
fusing to  consent  to  the  answering  of  the  interroga- 
tories by  the  ten  jurors  then  present  in  court.  Subse- 
quently, March  20,  1906,  the  juror  absent  on  account 
of  sickness  appeared  in  court,  but  it  does  not  appear 
that  then  or  thereafter  there  was  any  time  when  all 
the  eleven  jurors  who  returned  the  verdict  were  pres- 
ent during  their  term  of  service,  in  the  branch  of  the 
court  in  which  the  cause  was  tried,  and  it  appears  that 
subsequently  to  March  19,  1906,  appellant's  attorney 
did  not  call  the  attention. of  the  court  to  the  motion 
made  that  day.  Had  not  appellant's  attorney  moved 
that  the  sealed  verdict  should  be  opened  March  17, 
1906,  in  the  absence  of  the  jury,  the  court  would  doubt- 
less have  conformed  to  the  usual  and  correct  practice 
in  the  case  of  a  sealed  verdict  having  been  returned 
and  the  jury  having  separated,  which  is,  not  to  open 
the  verdict  until  the  jury  whose  verdict  it  is  are  all 
present.  Our  province  is  to  consider  and  pass  on  al- 
leged errors  of  the  trial  court;  but  when  an  alleged 
error  is  caused  by  the  action  of  the  party  assigning 
it,  such  party  is  in  no  position  to  complain  of  it,  be- 
cause, in  complaining,  he  is,  in  effect,  complaining  of 
his  own  error.  People  for  use  v.  Offerman,  84  111. 
App.  132. 

If,  after  March  17,  1906,  the  jurors  who  rendered 
the  verdict  were  all  present  in  court,  at  any  time  dur- 
ing their  term  of  service,  it  was  the  duty  of  appellant's 
attorney  to  call  the  attention  of  the  court  to  his  mo- 
tion, and  the  fact  that  he  did  not  is  evidence  that  said 
jurors  were  not  all  in  the  court  together  at  any  time 
after  March  16,  1906,  when  the  motion  was  made. 
From  the  fact  that  the  evidence  has  not  been  pre- 
served, and  it  is  not  contended  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence,  we  are  at  liberty 
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to  assume  that  the  verdict  was  in  accordance  with  the 
weight  of  the  evidence. 

The  second  of  the  special  interrogatories  should 
not  have  been  submitted  to  the  jury,  because,  notwith- 
standing appellant  and  Carpenter  may  have  been 
jointly  liable,  suit  could  have  been  maintained  against 
either  of  them,  if  they  were  not  partners,  under  sec- 
tion 3  of  chapter  76  of  the  Revised  Statutes.  San- 
dusky v.  Sidwell,  173  111.  493. 

The  jury  was  fully  instructed,  and  we  do  not  think 
appellant  could  have  been  prejudiced  by  the  omission 
of  the  jury  to  answer  the  first  interrogatory. 

The  judgment  will  be  affirmed. 

Affirmed. 


Michael  J.  Maloney  et  al.  t.  The  People  of  the  State 
of  Illinois. 

Gen.  No.  13,118. 

1.  Indictment — what  does  not  preclude  punishment  for  com- 
mon law  offense.  Notwithstanding  an  Indictment  may  conclude 
"contrary  to  the  statute,"  a  common  law  conspiracy  may  be  pun- 
ished thereunder,  as  such  conspiracies  have  been  engrafted  upon 
the  statutory  law  of  the  state. 

2.  Coxspibacies — scope  of  statute  with  respect  to  common  law. 
Conspiracies  are  by  the  Conspiracy  Act  engrafted  upon  the  stat- 
utory law  of  this  state. 

Criminal  prosecution  for  conspiracy.  Error  to  the  Criminal 
Court  of  Cook  county;  the  Hon.  Lockwood  Honobe,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  April  4,  1907. 

Statement  by  the  Court.  The  indictment  in  this 
case  consisted  of  nine  counts,  but  the  court,  on  motion 
of  the  defendants,  quashed  the  sixth,  seventh,  eighth 
and  ninth  counts,  and  the  cause  was  tried  on  the  first 
five  counts.  The  first  count  charges:  "That  one 
Michael  J.  Maloney,  one  Isaac  Hartman,  one  Harry  S. 
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Nye  and  one  Charles  Mitchell  did,  on  the  17th  day  of 
July,  A.  D.  1905,  in  the  county  of  Cook  and  State  of 
Illinois,  unlawfully,  feloniously,  fraudulently,  malici- 
ously, wrongfully  and  wickedly  conspire,  combine,  con- 
federate and  agree  together  and  with  each  other  to  do 
an  illegal  act  then  and  there  injurious  to  public  morals, 
to  wit :  to  maliciously  threaten,  verbally,  one  Lawrence 
Erhart  to  accuse  him,  the  said  Lawrence  Erhart,  of  a 
crime,  to  wit :  the  infamous  crime  against  nature,  with 
intent  to  extort  money  from  him,  the  said  Lawrence 
Erhart" 

The  second  and  third  counts  aver  that  the  threat 
was  "by  written  communication. ' '  The  fourth  and 
fifth  counts  are  the  same  as  the  first.  The  defendants 
pleaded  not  guilty.  A  nol.  pros.,  on  motion  of  the 
state's  attorney,  was  entered  as  to  defendant  Charles 
Mitchell.  The  jury  found  each  of  the  other  defend- 
ants guilty,  and  the  court,  after  overruling  motions  for 
a  new  trial  and  in  arrest  of  judgment,  sentenced  each 
of  the  plaintiffs  in  error,  Michael  J.  Maloney  and  Isaac 
Hartman,  to  the  penitentiary. 

The  record  contains  no  evidence,  and  the  assign- 
ments of  error  argued,  and  the  only  assignments  relied 
on  by  counsel  for  plaintiffs  in  error,  are:  That  the 
court  erred  in  overruling  the  motion  to  quash  each  of 
the  first  five  counts  of  the  indictment,  and  in  overrul- 
ing the  motion  in  arrest  of  judgment.  It  was  admitted 
by  counsel  for  plaintiffs  in  error,  in  their  oral  argu- 
ment, that  their  sole  defense  is  that  the  indictment  is 
invalid,  and,  manifestly,  they  are  limited  to  this  de- 
fense by  the  record,  which  contains  none  of  the  evi- 
dence. 

George  H.  Sugrue,  for  plaintiffs  in  error;  Seth  F. 
Chews,  of  counsel. 

John  J.  Healy,  Stated  Attorney,  for  defendant  in 
error;  Hobabt  P.  Young,  of  counsel. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  indictment  in  question  is  framed  under  section 
46  of  the  Criminal  Code,  chapter  38,  R.  S.,  and  the  only- 
pertinent  question  presented  by  the  record  for  deter- 
mination is  the  sufficiency  of  the  indictment  to  sustain 
the  conspiracy  charged,  viz:  "to  maliciously  threaten, 
verbally,  one  Lawrence  Erhart,  of  a  crime,  to  wit,  the 
infamous  crime  against  nature,  with  intent  to  extort 
money  from  him,  the  said  Lawrence  Erhart.' '  Sec- 
tion 46,  supra,  provides:  "If  any  two  or  more  per- 
sons conspire  or  agree  together  *  *  *  to  obtain 
money  or  other  property  by  false  pretenses,  or  to  do 
any  illegal  act  injurious  to  the  public  trade,  health, 
morals,  police  or  administration  of  public  justice, 
*  *  *  or  to  commit  any  felony,  they  shall  be  deemed 
guilty  of  a  conspiracy,  and  every  such  offender  and 
every  person  convicted  of  conspiracy  at  common  law 
shall  be  imprisoned  in  the  penitentiary,  * '  etc.  The 
gravamen  of  the  charge  is  "conspiracy  to  do  an  act  in- 
jurious to  public  morals,"  and  the  indictment  con- 
cludes contrary  to  the  form  of  the  statute,  etc. 

It  is  contended  that  the  crime  charged  is  not  an  of- 
fense injurious  to  public  morals  in  the  legal  sense  in 
which-  such  offenses  are  designated  in  the  category  of 
crimes,  because  public  morals  are  not  outraged  by  the 
commission  of  the  act  charged.  While  admitting  in 
arguendo  that  the  offense  designated  would  be  in- 
dictable at  common  law,  the  conclusion  of  the  indict- 
ment, "contrary  to  the  statute,"  it  is  insisted,  inhibits 
punishment  for  any  other  than  the  statutory  offense 
charged.  As  commonly  understood,  all  crimes  are 
against  public  morals,  but  in  a  legal  sense  there  is  a 
wide  distinction.  Crime  and  immorality  are  not  con- 
vertible terms.  At  common  law  punishments  were  not 
imposed  for  acts  which  in  themselves  were  merely  im- 
moral unless  such  acts  were  attended  with  publicity 
which  tended  to  shock  the  moral  sense  of  the  commu- 
nity. To  threaten  to  accuse  another  of  a  crime,  for  the 
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purpose  of  extortion,  which  is  the  conspiracy  charged 
in  the  indictment  before  the  court  for  review,  is  not 
within  the  category  of  crimes  punishable  by  the  com- 
mon law  as  contra  bonos  mores. 

The  Lady  Godiva,  in  her  celebrated  ride,  bare  as  to 
raiment,  through  the  streets  of  Coventry,  in  which 
her  progress  was  liable  to  be  observed  by  many  "Peep- 
ing Toms,"  was  an  exhibition  tending  to*  outrage 
public  decency  and  good  morals,  for  which  intrepid 
though  self-sacrificing  act,  however  well  intentioned 
it  might  have  been,  subjected  her  to  an  indictment  at 
common  law.  Even  the  knowledge  of  the  act,  without 
the  sight  of  the  actor,  tended  to  outrage  public  morals, 
for  the  reason  that,  even  in  her  day,  public  morals 
were  sufficiently  sensitive  as  to  revolt  at  such  a  per- 
formance. On  this  line  the  cases  of  adultery,  illicit  in- 
tercourse following  on  a  sham  marriage,  conspiracy  to 
seduce  a  fpmale  of  chaste  life,  or  to  reduce  a  girl  to 
prostitution,  or  the  assignment  by  a  man  of  his  wife  to 
another,  are  all  crimes  against  public  decency  and  pun- 
ishable by  the  common  law  as  contra  bonos  mores. 
Regina  v.  Howell,  4  F.  &  F.  160;  Rex  v.  Delaval,  3 
Burr,  1434;  State  v.  Wilson,  28  S.  E.  Rep.  416;  William 
v.  People,  67  111.  App.  344. 

Unless  the  indietment  can  be  sustained  as  in  legal 
effect  charging  a  crime  punishable  at  common  law,  it 
follows  that  the  prosecution  must  fail.  The  only  ob- 
stacle to  thus  sustaining  the  indictment  lies  in  the  in- 
sistence that  as  the  indictment  concludes  "contrary  to 
the  statute,' '  that  nothing  but  the  statutory  crime, 
viz.,  a  crime  against  public  morals,  is  punishable  under 
it.  But  for  the  case  of  Town  of  Paris  v.  The  People, 
27  111.  74,  we  would,  under  the  well-settled  rule  of  the 
common  law,  have  no  hesitancy  in  holding  that  where 
the  offense  charged  is  indictable  by  the  common  law, 
the  conclusion  in  the  indictment,  "contrary  to  the  form 
of  the  statute,' *  is  no  hindrance  to  a  conviction  and 
might  be  treated  as  _  surplusage  and  wholly  disre- 
garded. 
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In  Vol.  1,  Chitty  on  Criminal  Law,  289,  4th  Am.  Ed., 
the  rule  is  thus  announced:  "It  was  formerly  holden 
that  where  an  indictment  was  professedly  framed  upon 
a  statute  and  concluded  contrary  to  its  form,  if  the 
terms  and  circumstances  of  the  act  were  not  pursued 
with  sufficient  accuracy,  it  could  not  be  maintained  at 
common  law,  because  the  foundations  upon  which  the 
proceedings  were  professedly  founded  proved  to  be 
defective.  But  it  is  now  perfectly  settled  that  the  con- 
clusion may  be  rejected  as  surplusage,  and  that  where 
the  indictment  upon  the  facts  stated  could  have  been 
supported  at  common  law,  judgment  may  be  given 
against  the  defendant  for  the  common  law  offense  as 
if  no  cumulative  provision  had  been  enacted,"  and  in 
a  foot  note  to  the  text  it  is  stated:  "An  indictment 
concluding  contra  formam  statuti  may  be  maintained 
if  the  facts  charged  amount  to  an  offense  at  common 
law.  *  *  *  Commonwealth  v.  Hoxey,  16  Mass. 
385;  Haslip  v.  State,  4  Hayw.  273;  Penn.  v.  Bell,  Addis 
R.  171;  Respublica  v.  Newell,  3  Yeates,  407;  Knowles 
v.  State,  3  Day  103." 

So  where  an  indictment  does  not  conclude  contrary 
to  the  statute  in  a  case  where  the  punishment  of  the 
offense  charged  exceeds  by  the  statute  that  inflicted 
by  the  common  law,  there  can  be  no  conviction  of  the 
statutory  offense,  but  judgment  may  be  rendered  and 
punishment  as  at  common  law  imposed  for  the  offense. 
1  Hale,  173.  An  indictment  concluding  against  the 
statute  being  good  by  the  common  law,  the  conclusion 
may  be  treated  as  surplusage,  and  a  conviction  of  the 
common  law  offense  sustained.  Chitty  on  Criminal 
Law,  Vol.  1,  p.  292. 

In  State  v.  Noble,  15  Maine,  476,  it  is  laid  down  as  a 
general  rule,  both  in  criminal  prosecutions  and  in  civil 
actions,  that  an  unnecessary  averment  may  be  rejected 
where  enough  remains  to  show  that  an  offense  has 
been  committed,  or  that  a  cause  of  action  exists. 

In  State  v.  Buckman,  8  N.  H.  203,  the  indictment 
charged  defendant  with  maliciously  putting  a  dead 
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carcass  of  an  animal  into  a  well  of  water  belonging  to 
David  Wilson  and  situate  near  his  home,  with  knowl- 
edge that  Wilson  and  his  family  were  in  the  habit  of 
using  and  drinking  the  water  from  the  well,  and  that 
such  action  on  the  part  of  the  defendant  corrupted  and 
made  poisonous  the  water,  and  that  thereby  Wilson 
and  his  family  became  greatly  injured  in  health,  con- 
trary to  the  form  of  the  statute.  The  court  held  that 
the  crime  charged  was  not  made  so  by  any  statute, 
but  was  a  crime  at  common  law,  and  said:  "The  al- 
legation being  that  the  offense  was  contrary  to  the 
form  of  the  statute,  and  there  being  no  statute  upon 
which  it  is  founded,  judgment  cannot  be  rendered  un- 
less the  words  against  the  form  of  the  statute  can  be 
holden  as  surplusage,  and  the  charge  as  made  shall 
be  found  to  constitute  a  common  law  offense,  in  both  of 
which  particulars  it  is  contended  the  indictment  can- 
not be  sustained. 

"Where  an  offense  as  described  in  the  indictment  is 
punishable  at  common  law  only,  and  yet  the  indictment 
avers  it  to  have  been  done  against  the  form  of  the  stat- 
ute, it  was  formerly  doubted  whether  the  indictment 
was  good  at  common  law.  Lord  Hale  was  of  opinion 
that  if  the  offense  was  not  within  the  words  of  the 
statute,  and  the  indictment  concluded  contra  formam 
it  should  be  quashed,  though  the  offense  described  was 
indictable  at  common  law.  2  Hale  P.  C. ;  Cro.  Eliz.  231, 
Penhallow's  case;  Cro.  Ca.  465,  Chomley's  case;  2  Eol. 
Ab.  82.  But  in  numerous  instances  since,  it  has  been 
holden  that  such  words  may  be  regarded  as  surplus- 
age, and  the  law  on  this  point  may  now  be  considered 
as  perfectly  settled  in  conformity  to  the  later  decis- 
ions. 2  Haw.  P.  C.  ch.  25,  s.  115,  116;  1  Ld.  Eay.  149; 
2  ditto  1163;  5  D.  &  E.  163,  King  v.  Matthews;  1  Chitty 
Crim.  Law,  289;  1  Saund.  135,  n.  3."  The  conviction 
of  Buckman  was  affirmed  as  an  offense  at  common  law 
and  so  punishable,  and  the  terminal  clause  of  the  in- 
dictment alleging  the  crime  charged  as  contrary  to  the 
statute  disregarded  as  surplusage.    The  opinion  con- 
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eludes  with  this  observation:  "On  this  ground  we 
have  no  hesitation  .that  the  indictment  may  be  sus- 
tained as  charging  an  offense  at  common  law."  Rex 
v.  Kimmersley  &  Moore,  1  Strange,  193. 

Smith  v.  The  People,  25  111.  25,  is  only  useful  in 
connection  with  the  principle  here  involved  because 
of  its  holding  that  offenses  not  punishable  by  the  Crim- 
inal Code  of  our  State  are,  when  punishable  at  com- 
mon law,  the  subject  of  discipline  in  our  courts  on  the 
theory  that  the  enumeration  of  crimes  made  punish- 
able by  statute  does  not  work  an  exclusion  of  jurisdic- 
tion of  those  crimes  not  so  enumerated  which  are  pun- 
ishable at  common  law.  Reasoning,  analogy  and  au- 
thority would  therefore  seem  to  us  to  demand  that  the 
conviction  here  be  sustained  as  an  offense  at  common 
law,  under  the  averments  of  the  indictment,  unless 
the  contention  is  sustained  that  our  Supreme  Court  in 
the  Town  of  Paris  v.  The  People,  supra,  has  promul- 
gated an  inflexible  and  unyielding  rule  to  the  con- 
trary, and  that  the  case  at  bar  is  not  so  distinguish- 
able from  the  Paris  case  as  to  constitute  the  crime 
here  charged  as  contrary  to  the  statute,  and  falling 
within  section  46  of  the  Criminal  Code,  supra.  That 
the  decision  in  Paris  v.  The  People,  supra,  on  the  ques* 
tion  of  the  conclusiveness  and  binding  force  of  the 
terminal  averment  was  against  the  greater  weight  of 
well-considered  authority  in  the  jurisdiction  from 
whence  the  common  law  of  this  country  is  derived, 
seems  apparent  to  us,  and  we  are  inclined  to  view  it 
as  not  being  of  the  essence  of  the  decision  of  the  case, 
nor  necessary  to  its  correct  adjudication,  for  had  the 
indictment  been  in  all  respects  complete,  the  convic- 
tion under  it  was  not  maintainable  upon  the  merits 
which  the  court  emphasized  in  its  opinion.  The  per- 
sons charged  were  neither  guilty  of  a  statutory  or  com- 
mon law  offense.  Had  they  been  guilty  of  an  offense 
at  common  law,  the  court's  research  for  authority  to 
maintain  a  conviction  would  presumably  have  led  them 
to  the  same  conclusion  to  which  we  have  arrived  on 
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this  point.  But  aside  from  this  question  we  are  in- 
clined to  hold  that  the  offense  charged  being  punish- 
able by  the  common  law,  is  contrary  to  section  46  of 
the  Criminal  Code,  supra,  and  punishable  thereunder. 
For  section  46,  already  quoted,  after  enumerating  of- 
fenses which  shall  be  held  to  constitute  a  conspiracy, 
adds:  "and  every  such  offender  and  every  person  con- 
victed  of  conspiracy  at  common  law  shall  be  impris- 
oned in  the  penitentiary,' '  etc. 

It  will  be  noted  that  conspiracies  at  common  law  fol- 
low on  the  designated  acts  which  are  declared  con- 
spiracies by  enumeration.  By  logic  and  correct  reason- 
ing it  would  seem  that  conspiracies  by  the  common 
law  are  thereby  adopted  into  the  statute  and  become  a 
part  of  the  statute,  and  like  many  other  provisons  of 
our  statute,  which  are  simply  declaratory  of  the  com- 
mon law,  become,  when  so  engrafted  into  our  state  law, 
a  part  of  the  lex  scripta  of  our  state.  An  infraction  of 
such  a  statute,  it  logically  and  necessarily  follows,  is 
contrary  to  it. 

While  the  crime  charged  is  not  in  law  contrary  to 
public  morals,  it  is  an  indictable  offense,  punishable  at 
common  law,  or,  in  other  words,  a  conspiracy  at  com- 
mon law.  Common  law  conspiracies  are  in  terms  made 
punishable  by  section  46,  supra,  in  the  same  manner 
as  offenses  enumerated  are  made  punishable,  and  these  • 
common  law  conspiracies  must  be  held  likewise  to  be 
punishable  with  the  same  effect  as  if  no  reference  had 
been  therein  made  to  the  common  law,  but  instead  and 
in  the  place  of  such  reference  the  several  acts  consti- 
tuting conspiracies  at  common  law  had  been  enumer- 
ated in  this  section  of  the  statute. 

Of  the  guilt  of  plaintiffs  in  error  there  is  no  chal- 
lenge in  the  record  before  us. 

The  indictment  is,  in  our  opinion,  sufficient  to  sup- 
port the  conviction  of  the  offense  charged  by  it,  and 
the  judgment  of  the  Criminal  Court  is  affirmed. 

Affirmed. 
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George  Townsend  et  al.  t,  Jacob  H.  Gregory. 

Gen.  No.  13,147. 

1.  Order — how  verity  of,  cannot  be  attacked.  An  order  of  a 
court  of  record,  In  due  form,  imports  verity  and  that  verity  can- 
not be  overcome  by  pleadings  or  affidavits  in  a  chancery  cause. 

2.  Jurisdiction — when  objection  to,  waived.  An  objection  to 
the  jurisdiction  of  the  court  which  goes  to  the  person  and  not 
to  the  subject-matter,  is  waived  by  going  to  trial. 

3.  Partnership — what  does  not  establish  relation  of.  The  fact 
that  a  joint  association  may  be  styled  a  partnership  or  may  be 
referred  to  as  such,  does  not  establish  the  fact,  and  the  char- 
acter of  the  joint  enterprise  is  to  be  determined  largely  from  an 
inspection  of  the  documents  which  bind  the  parties  together. 

4.  Partnership* — when  courts  of  law  have  jurisdiction  for  ac- 
counting. Where  the  partnership  has  ended  and  the  accounts  are 
not  complex,  or  where  they  have  been  settled  and  the  amount  due 
the  suing  party  agreed  upon,  a  court  of  law  has  jurisdiction. 

5.  Assignee: — when  may  sue  in  his  own  name.  An  assignee 
of  a  chose  in  action  may  sue  thereon  in  his  own  name'  where 
the  defendant  has  recognized  the  assignment. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Lockwood  Honore,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  April 
4,  1907. 

F.  M.  Lowes  and  T.  Marshall,  for  plaintiffs  in  er- 
ror; William  L.  Eeed,  of  counsel. 

George  E.  Jenkins  and  Kellogg  Fairbank,  for  ap- 
pellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  parties  will  be  referred  to  in  this  opinion  by 
their  designation  in  the  trial  court. 

Defendants,  doing  business  under  the  style  of  Town- 
send,  Eeed  &  Co.,  had  a  contract  with  the  Milwaukee 
&  Waukesha  Electric  Eailway  Company  to  construct 
and  equip  twenty  miles  of  its  single  track  road  in  Mil- 
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waukee,  and  on  July  14,  1897,  they  entered  into  a 
contract  with  plaintiff,  by  which  they,  for  the  consider- 
ations in  that  contract  mentioned,  gave  him  a  one- 
fourth  interest  in  the  net  profits  arising  out  of  the 
construction  contract  with  the  M.  &  W.  E.  Ry.  Co.  In 
this  contract  it  is  recited  that  John  W.  Wegner  of 
Milwaukee  had  a  one-fourth  interest  in  the  net  profits 
of  that  enterprise,  George  W.  Wilson  ten  per  cent., 
and  that  other  parties,  not  named,  were  interested  in 
22,000  of  the  bonds  and  in  eight  per  cent,  of  the  cap- 
ital stock  of  the  railway  company.  On  August  7,  1897 
defendants  made  their  contract  with  Wegner  for  his 
one-fourth  interest,  which  Wegner  on  November  22, 
1897,  assigned  to  plaintiff  by  an  appropriate  indorse- 
ment thereon,  and  delivered  it  to  him.  Of  this  assign- 
ment defendants  were  subsequently  informed,  and  they 
ratified  it  by  a  verbal  assent. 

Defendants  and  plaintiff  had  separate  offices  and 
were  engaged  in  business  other  than  that  pertaining 
to  the  construction  contract  with  the  M.  &  W.  E.  Ry. 
Co.  There  was  no  general  partnership  between  them. 
Their  joint  interests  were  limited  to  the  matters  to  be 
exploited  under  the  contract  between  them.  It  was  a 
special  joint  deal  and  undertaking — a  joint  enterprise 
as  distinguished  from  a  general  partnership. 

Wegner  was  a  lawyer  in  Milwaukee,  and  his  ener- 
gies appear  to  have  been  exerted  in  the  joint  enterprise 
to  the  obtaining  of  the  grant  of  a  franchise  from  the 
municipal  authorities  of  the  city  of  Milwaukee  for  the 
installation  of  a  section  of  the  contemplated  electric 
railway  within  certain  portions  of  its  corporate  limits. 
Wegner  procured  the  franchise  and  received  from 
plaintiff  $4,000.  This  money  was  furbished  by  de- 
fendants. For  what  purpose  it  was  used  the  record 
is  silent.  The  construction  part  of  the  enterprise 
seems  to  have  been  abandoned,  for  on  September  1, 
1897,  the  parties  to  this  record  sold  the  Milwaukee 
franchise  in  New  York  City  to  John  N.  Kinney  for 
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$100,000.  Of  this  sum  there  was  paid  to  Townsend, 
Reed  and  Gregory  $25,000  by  check  to  their  joint 
order.  That  check  was  indorsed  by  plaintiff  and  de- 
posited in  the  Ft.  Dearborn  National  Bank  of  Chi- 
cago to  the  account  of  Townsend,  Reed  &  Co.  as  soon 
as  the  parties  returned  from  New  York.  Each  of  the 
three  parties  received  $1,000  from  this  fund  at  the 
time,  Gregory  receiving  an  additional  $500  to  reim- 
burse him  for  the  expenses  of  the  New  York  journey, 
which  he  had  paid.  Defendants  drew  out  various  sums 
from  this  fund,  which  they  applied  toward  the  pay- 
ment of  debts  chargeable  to  the  joint  enterprise,  until 
there  was  admittedly  over  $15,000  still  to  the  credit 
of  the  fund  in  the  bank,'  which  defendants  drew  out 
and  appropriated  to  their  own  use,  ignoring  the  rights 
of  plaintiff  to  one-half  of  this  sum  for  the  interest 
under  his  own*  and  the  Wegner  contract. 

A  trial  before  the  Circuit  Court  and  a  jury  re- 
sulted in  a  judgment  upon  the  verdict  for  $7,500  Sep- 
tember 6,  1901,  in  an  effort  to  reverse  which  this  writ 
of  error  has  been  sued  out. 

The  questions  here  sought  to  be  reviewed  are 
mainly  of  law.  The  facts  rest  upon  the  uncontra- 
dicted evidence,  of  plaintiff  and  the  documentary  evi- 
dence, likewise  not  in  dispute. 

The  predominating  and  controlling  questions  are 
jurisdictional  and  they  are  dual. 

First.  It  is  claimed  that  the  suit  was,  on  March  27, 
1901,  and  at  the  March  term  of  the  court,  dismissed 
for  want  of  prosecution  and  not  reinstated  on  the 
docket  until  after  the  March  term  had  expired,  and 
that  the  order  reinstating  the  cause  was  void. 

Second.  That  the  suit  involves  a  partnership  ac- 
counting, of  which  a  court  of  equity  alone  has  juris- 
diction. 

The  remaining  error  urged  is  the  refusal  of  the 
court  to  give  at  the  conclusion  of  plaintiff's  proof  the 
peremptory  instruction  tendered  by  defendants,  in- 
structing the  jury  to  find  the  issues  in  their  favor. 
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The  order  of  dismissal  was  entered  at  the  March 
term.  A  motion  on  the  last  day  of  that  term  to  va- 
cate the  order  of  dismissal  and  to  reinstate  the  cause 
upon  the  docket  was  made  by  plaintiff,  entered  upon 
the  record,  and  the  motion  continued  until  the  April 
term  of  the  court.  That  motion  and  its  continua- 
tion was  effective  to  continue  the  jurisdiction  of  the 
court  over  the  cause  until  thereafter  disposed  of.  Un- 
der the  statute  all  motions  and  causes  remaining  un- 
disposed of  stand  continued  to  the  succeeding  term  of 
court.  B.  S.,  Sec.  61,  Chap.  37;  Bennett  v.  Bradford, 
132  111.  269;  McNichols  v.  Hunt,  43  111.  App.  451. 

At  the  April  term  of  the  court  the  order  of  dis- 
missal was  set  aside,  and  the  cause  reinstated.  No 
objection  appears  to  have  been  made  nor  th6  juris- 
diction of  the  court  challenged  until  the  case  was 
called  for  trial  at  the  next  June  term,  when  the  order 
for  the  first  time  was  disputed.  We  have  examined 
the  order  in  the  record  continuing  the  motion  to  va- 
cate the  order  of  dismissal,  and  it  appears  to  be  in 
due  form  and  imports  verity,  which  cannot  be  over- 
come by  affidavits  or  the  pleadings  in  the  chancery 
cause  seeking  to  attack  that  verity  which  in  law  it 
imports.  It  is  binding  on  the  parties  and  this  court. 
Deutsch  v.  Lartz,  192  HI.  485;  Eeilly  v.  Wilkins,  67  111. 
App.  104. 

Futhermore,  plaintiffs  did  not  rely  upon  their  objec- 
tion to  the  court's  jurisdiction  to  try  the  case,  but 
proceeded  to  and  participated  in  the  trial.  They 
thereby  waived  the  objection  and  are  estopped  from 
again  asserting  it  after  a  trial  resulting  in  a  decision 
against  them  upon  the  merits.  Grand  Pacific  Hotel 
Co.  v.  Pinkerton,  217  111.  61;  Brownmark  v.  Living- 
ston, 100  111.  App.  474. 

As  was  said  in  the  Pinkerton  case,  supra,  "Alter 
this  cause  was  reinstated  the  appellant  appeared  and 
took  part  in  the  proceedings.  *  *  *  It  thereby 
waived  its  right  to  except  to  the  order  of  the  court 
reinstating  the  cause.    After  the  cause  was  reinstated 


196  Appellate  Courts  of  Illinois. 

Vol.  132.]  Townsend  v.  Gregory. 

the  appellant  should  not  have  appeared  at  all,  or  at 
most  should  have  confined  itself  to  the  resistance  of 
any  action  proposed  by  the  appellees. ' '  This  is  point- 
edly applicable  here  and,  we  think,  decisive  on  this 
point. 

It  is  clear  from  the  testimony  of  Gregory  and  the 
documentary  evidence  that  there  was  no  general  part- 
nership between  the  parties  to  this  record.  They  were 
jointly  interested  in  an  enterprise,  it  is  true,  but  to 
that  alone  their  joint  interest  was  circumscribed.  When 
the  Milwaukee  franchise  was  sold  to  Kenney  in  New 
York,  and  the  money  coming  to  them  for  their  interest 
in  that  franchise  paid  to  them,  the  joint  venture  was 
concluded.  Nothing  remained  to  be  done  but  to  di- 
vide the  money  between  them  in  accordance  with  their 
interests  as  declared  in  the  written  agreement  evidenc- 
ing the  transaction.  Gregory,  as  assignee  of  Wegner, 
was  entitled  to  receive  the  proportion  which  would 
be  due  Wegner  but  for  the  assignment.  This  assign- 
ment had  received  the  assent  of  the  defendants,  and 
Gregory  was  recognized  as  having  become  vested  with 
the  interest  of  Wegner  in  virtue  of  that  assignment. 

The  relation  of  the  parties  to  each  other  must  be 
gathered  from  their  written  agreements,  and  the  fact 
that  any  of  them  may  have  referred  to  the  transaction 
covered  by  the  joint  enterprise  as  partnership  transac- 
tions, or  to  their  relations  to  each  other  as  that  of 
partners,  will  not  be  decisive  of  th.e  fact  where  such  is 
not  inferrable  from  the  writings  defining  the  relation- 
ship or  the  enterprise  embraced  in  them. 

Furber  v.  Page,  143  111.  622,  in  this  aspect  of  the 
case  is  very  similar  to  the  one  at  bar.  There  the  court 
say:  "It  is  true  that  in  giving  his  testimony  appellant 
used  the  terms  *  partner '  and  '  partnership '  when 
speaking  of  Page  and  of  the  effect  of  the  transaction. 
But  this  is  unimportant,  for  the  reason  that  whether 
they  were  partners  and  the  relation  of  partnership 
existed,  is  a  question  of  law  to  be  determined  by  the 
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contract  of  the  parties  viewed  in  the  light  of  attend- 
ing facts  and  circumstances.' 9 

The  contract  in  this  case  does  not  constitute  a  part- 
nership between  the  parties  to  it,  but  a  joint  interest 
in  a  specified  single  enterprise.  Even  were  the  par- 
ties here  partners,  the  partnership  has  ended,  its  as- 
sets have  been  converted  into  money,  its  debts  and 
liabilities  paid,  and  defendants  have  converted  the  bal- 
ance of  $15,000,  constituting  the  net  profit  of  the  ven- 
ture, to  their  own  use,  ignoring  the  rights  of  plaintiff. 
He  is,  under  the  contract  and  assignment  from  Weg- 
ner,  entitled  to  one-half  of  that  amount,  or  $7,500,  the 
amount  of  the  judgment  here.  There  are  no  other 
rights  or  equities  presented  by  this  record.  In  this 
condition  the  law  is  well  settled  that  an  action  for 
that  certain  amount  may  be  maintained  at  law  fof  its 
recovery.  There  is  no  necessity  for  invoking  the  ma- 
chinery of  a  court  of  chancery  in  this  case. 

The  only  witness  examined  on  the  trial  was  plaint- 
iff, and  he  testifies  to  the  settlement  of  the  liabilities 
incurred  in  the  joint  venture,  and  that  there  was 
$15,000  remaining  for  division  among  the  parties ;  that 
all  the  amounts  entering  into  the  account  were  settled 
and  agreed  to  between  them.  There  is  no  countervail- 
ing evidence.  Defendants  elected  to  rest  their  case 
.upon  plaintiff's  testimony,  and  by  it  and  the  result 
they  are  bound.  Where  the  partnership  has  ended 
and  the  accounts  are  not  complex,  or  where  they  have 
been  settled  and  the  amount  due  the  suing  party  agreed 
upon,  a  court  of  law  has  jurisdiction.  It  may  be  that 
in  such  a  condition  there  would  be  concurrent  jurisdic- 
tion of  equity  and  law.  In  such  an  event  the  aggrieved 
party  may  elect  to  which  tribunal  he  will  resort  in  $n 
assertion  of  his  rights.  Cook  Co.  v.  Davis,  143  HI.  151 ; 
Johnson  v.  Campbell,  13  HI.  App.  120. 

It  follows  that  no.  error  was  committed  by  the  trial 
judge  in  refusing  to  instruct  the  jury  to  bring  in  a 
verdict  for  defendants. 
.  Again,  it  is  contended  that  plaintiff  could  not  main- 
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tain  an  action  in  his  own  name  for  the  interest  of 
Wegner  vested  in  him  by  the  assignment.  The  assign- 
ment of  the  Wegner  interest  was  recognized  by  de- 
fendants, and  it  was  so  interwoven  with  the  interest 
of  plaintiff  as  to  inject  no  other  question  into  the  con- 
test but  the  amount  of  recovery.  The  law  discourages 
multiplicity  of  suits,  and  in  this  case  no  good  or  useful 
purpose  could  be  subserved  by  another  suit  in  Weg- 
ner's  name  for  use  of  Gregory  to  recover  the  amount 
due  under  the  contract  of  Wegner  vested  in  Gregory 
by  the  assignment.  City  of  Carlyle  v.  Carlyle  Water 
Works,  140  111.  445. 

Lang  v.  Fiske,  11  Me.  385,  we  think  decisive  on  this 
point.  It  holds  that  a  promise  to  pay  a  chose  in  ac- 
tion to  the  assignee  is  sufficient  upon  which  an  action 
may  be  maintained  in  the  name  of  the  assignee,  on 
proving  a  legal  assignment,  and  that  such  promise 
may  be  supported  under  a  count  for  money  had  and 
received.  To  like  effect  is  Stewart  v.  Eogers,  19  Md. 
98. 

There  is  no  reversible  error  in  this  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Globe  Brewing  Company  v.  Anton  Simon. 
Gen.  No.  13,168. 

1.  Lease — effect  of  offer  to  renew.  A  voluntary  offer  to  renew 
a  lease,  not  acted  upon  before  withdrawal,  confers  no  right  upon 
the  tenant  to  continue  his  possession.  ^ 

2.  Lease — how  offer  to  renew,  construed.  A  written  offer  to 
renew  a  lease  is  to  be  construed  by  the  court. 

3.  Revocation — right  o/,  with  respect  to  offer  to  renew  lease. 
A  party  making  a  voluntary  offer  to  renew  a  loan  may  revoke 
the  offer  at  any  time  before  it  is  acted  upon. 

Forcible   detainer   proceeding.    Appeal   from   the   Circuit   Court 
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of  Cook  county;  the  Hon.  Richabd  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Reversed  and  re- 
manded with  directions.    Opinion  filed  April  4,  1907. 

Rubens,  Fischer  &  Mosser,  for  appellant. 
Hollett,  Satjter  &  Henkel,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  forcible  detainer  for  the  recov- 
ery of  the  possession  of  certain  premises  in  the  city 
of  Chicago,  numbered  2557  and  2559  LaSalle  street, 
described  in  the  complaint  by  their  lot  numbers.  A 
trial  in  the  Circuit  Court  on  an  appeal  prosecuted 
by  appellant  from  an  adverse  judgment  of  a  justice 
of  the  peace  resulted  in  another  judgment  in  favor 
of  appellee,  to  reverse  which  latter  judgment  this  ap- 
peal is  prosecuted. 

In  this  opinion  we  shall  have  regard  only  to  the 
tenth  assignment  of  error,  as  it  is  conclusive  of  the 
rights  of  the  parties.    Said  assignment  is  as  follows: 

"Said  Circuit  Court  erred  in  not  marking  'given' 
and  in  not  giving  to  the  jury,  and  in  marking  ' refused' 
and  in  refusing  to  give  to  the  jury  the  following  writ- 
ten instruction  on  behalf  of  the  plaintiff: 

"The^  court  instructs  the  jury  to  find  the  possession 
to  lots  twenty-five  (25)  and  twenty-six  (26)  of  Ger- 
rish's  subdivision  of  the  northeast  quarter  (N.  E. 
%)  of  section  twenty-eight  (28),  township  thirty-nine 
(39)  north,  range  fourteen  (14)  east  of  the  third  prin- 
cipal meridian,  to  be  in  the  plaintiff.'  " 

Appellee  was  tenant  of  Frederick  F.  Ayer  under  a 
written  lease  for  one  year  expiring  February  28,  1906. 
On  February  8,  1906,  Mead  &  Coe,  agents  for  Ayer, 
wrote  appellee  the  following  letter: 

"We  would  advise- you  that  the  owners  of  the  prop- 
erty, lots  25  and  26,  block  3,  Gerrish's  subdivision,  are 
row  ready  to  make  leases  for  the  coming  year.  We 
are  instructed  to  renew  at  the  slight  increase  of  $5.00 
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per  quarter,  making  your  rent  $120  per  ann.um  in- 
stead of  $100,  the  present  figure  on  lot  25,  and  lot 
26  remains  at  last  year's  figure.  The  leases  are  at 
our  offices  awaiting  your  signature/ ' 

Appellee  not  making  any  response  to  this  letter  up 
to  February  17,  1906,  Mead  &  Coe  on  the  latter  date 
sent  appellee  the  following  notice : 

"Having  given  you  sufficient  time  to  come  in  and 
sign  leases,  the  offer  contained  in  our  letter  of  Feb- 
ruary 8th  is  hereby  withdrawn." 

Thereupon,  and  on  the  19th  day  of  February,  1906, 
the  agents  of  Ayer  made  and  delivered  to  appellant 
a  lease  of  the  premises  for  one  year  commencing  the 
day  after  the  conclusion  of  appellee's  term,  viz:  March 
1,  1906.  Under  this  lease  appellant  grounds  his  right 
to  possession.  On  February  22,  1906,  appellant  gave 
to  appellee  the  following  notice: 

"We  have  taken  a  lease  of  the  ground  you  now  oc- 
cupy at  26th  and  LaSalle  streets,  and  if  you  wish 
to  remain,  then  please  call  at  our  office  and  make  ar- 
rangements on  Friday  morning,  February  23d,  sure." 

Appellee  did  not  comply  with  the  last  notice,  but 
on  the  20th  of  February,  1906,  presented  himself  at 
the  office  of  Mead  &  Coe  and  offered  to  sign  a  lease 
for  another  year  on  the  terms  stated  in  the  offer 
previously  withdrawn.  He  was  informed  not  only  that 
he  was  too  late,  but  of  the  fact  that  a  lease  had  been 
made  to  appellant.  It  is  clear  that  whatever  posses- 
sory right  appellee  had  was  circumscribed  within  the 
covenants  of  his  lease,  unless  some  additional  right 
springs  from  the  voluntary  offer  to  grant  a  new  lease 
for  an  additional  year  contained  in  the  letter  of  the 
agents  of  the  landlord  to  appellee  of  February  8,  1906. 
The  evidence  does  not  disclose  any  negotiations  between 
the  parties  for  a  new  lease,  or  any  intimation  from 
appellee  that  he  contemplated  or  desired  a  renewal 
of  his  tenancy  prior  to  his  attendance  on  February 
20,  1906,  at  the  agents'  office,  that  date  being  subse- 
quent to  the  time  the  lease  to  appellant  had  been  con- 
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eluded.  There  being  no  consideration  for  the  offer 
'to  renew,  and  no  action  on  the  part  of  appellee  in 
faith  of  anything  contained  in  such  offer,  working  to 
his  detriment,  prior  to  the  withdrawal  of  the  offer,  no 
right  can  be  predicated  upon  it.  It  was  an  offer  to 
renew  without  consideration,  voluntarily  made,  and 
was  subject  to  be  withdrawn  by  the  voluntary  action 
of  the  party  making  it. 

As  said  in  Bragg  v.  Danielson,  141  Mass.  195:  "It 
is  said  the  defendant  relied  upon  the  plaintiff's 
promise.  Dixon  v.  Adams,  Cro.  Eliz.  539.  But  the 
very  meaning  of  the  requirement  of  consideration  for 
a  promise  or  other  parol  agreement  is,  that  if  that 
element  is  wanting,  the  party  relies  on  the  agreement 
at  his  peril.  The  fact  that  he  suffers  substantial 
damage  by  so  doing  does  not  render  a  void  contract 
valid.9 J  The  withdrawal  of  the  offer  restored  the 
parties  to  the  same  relative  positions  they  occupied 
before  the  offer  was  made. 

What  appellee  might  have  believed,  or  what  con- 
struction he  may  have  placed  upon  the  terms  of  the 
offer,  or  the  conclusions  he  may  have  arrived  at  in  re- 
lation to  its  effect,  or  how  he  may  have  acted  in  reli- 
ance upon  his  own  interpretation  of  its  effect,  is  all 
beside  the  question  Jiere.  The  writing  is  before  the 
court.  Its  legal  import  is  a  question  of  law  for  the 
court,  and  not  one  of  fact  for  the  jury.  Such  inter- 
pretation is  not  to  be  reached  by  ascertaining  what  ap- 
pellee may  have  believed  was  its  import,  but  what  was 
the  reasonable  and  rational  import  of  the  language 
used.    Larmon  v.  Jordan,  56  111.  204. 

It  is  patent  that  the  term  under  the  existing  lease 
was  nearly  ended.  In  this  situation  a  failure  on  the 
part  of  appellee  to  act  promptly  was  a  risk  he  assumed 
and  from  the  effect  of  which  the  law  affords  no  relief. 
The  offer  having  been  revoked  before  its  acceptance, 
and  subsequent  actions  in  relation  to  the  premises  by 
the  parties  making  the  offer  being  inconsistent  with  a 
willingness  to  continue  the  offer,  that  harmony  of  in- 
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tention  so  essential  to  an  agreement  was  destroyed, 
so  that  the  presumption  that  the  aggregatio  mentium 
necessary  to  a  contract  occurred,  does  not  arise. 

In  Utley  v.  Donaldson,  94  U.  S.  29,  the  court  say  (on 
pg.  49):  "  Conceding  that  both  parties  here  have 
acted  in  good  faith,  it  is  clear  that  there  was  a  mis- 
understanding between  them  as  to  the  meaning  and 
effect  of  the  letter,  and  that  the  plaintiffs  never  un- 
derstood or  agreed  to  it  as  it  is  now  interpreted  and 
insisted  upon  by  the  defendants.  The  aggregatio 
mentium  requisite  to  give  that  interpretation  effect 
was,  therefore,  wanting." 

The  reasoning  here  is  peculiarly  pertinent  to  the 
present  contention  of  appellee  that  the  offer  was  in 
legal  effect  a  contract  for  a  lease,  while  the  lessor's 
agents  neither  so  intended  nor  understood  the  offer 
as  susceptible  to  such  an  interpretation. 

The  undisputed  fact  appears  in  this  record  that  the 
offer  made  to  renew  appellee's  lease  for  one  year  was 
withdrawn  before  an  acceptance  by  appellee;  there- 
fore the  legal  rights  of  the  parties  must  be  adjudged 
by  eliminating  the  offer  from  our  consideration.  The 
offer,  having  been  withdrawn  before  appellee  acquired 
any  rights  thereunder,  cannot  become  a  factor  of  any 
weight  in  the  conclusions  here  to  be  reached. 

The  talks  of  appellee  with  agent  Mead  were  of  no 
binding  force ;  neither  did  they  convey  any  legal  rights 
or  impose  any  obligations,  and  this  is  made  quite 
plain  from  the  fact  that  the  parties  assumedly  evi- 
denced the  agreement  embodied  in  their  conversations 
by  their  contract  under  seal,  viz :  the  lease  to  appellee 
for  one  year,  to  which  contract  the  rights  and  privi- 
leges of  appellee  are  limited.  It  is  elementary  that 
contracts  cannot  rest  partly  in  parol  and  partly  in 
writing,  and  that  all  conversations  and  parol  agree- 
ments, followed  by  the  execution  of  an  instrument 
under  seal  between  the  parties,  are  merged  in  the 
sealed  instrument  and  cannot  be  invoked  in  opposition 
to  it. 
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The  letter  of  February  8,  1906,  is  not  susceptible 
of  the  construction  urged  by  appellee  as  being  a  con- 
tract for  a  lease.  It  is  an  offer  to  enter  into  a  lease 
only  upon  certain  terms,  the  lease  itself  being  said 
to  be  ready  for  execution  on  acceptance  of  the  offer 
within  a  reasonable  time.  Eevocation  within  a  reason- 
able time,  without  acceptance,  was  effectual  only  to 
restore  the  parties  to  the  positions  they  occupied  prior 
to  the  time  the  offer  was  made.  Under  the  proofs 
appellee's  right  of  possession  terminated  on  February 
28,  1906,  since  which  time  he  unlawfully  withholds  the 
possession. 

The  peremptory  instruction  to  the  jury  to  find  for 
appellant,  requested  by  it  at  the  conclusion  of  the 
evidence,  should  have  been  given.  A  failure  so  to 
do  was  error,  for  which  error  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded  to 
that  court  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed  and  remanded. 


William  Darst  y.  Thomas  E.  Kirk. 
Gen.  No.  13,184. 

1.  Jubisdictkw — when  stipulation  operates  to  defeat  objection 
to.  The  entry  into  a  stipulation  invoking  the  jurisdiction  of  the 
court  as  a  chancery  tribunal  to  determine  a  controversy,  pre- 
cludes the  subsequent  urging  of  an  objection  to  the  jurisdiction 
of  the  court  to  hear  the  cause  as  one  in  chancery. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Chables  M.  Walker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  April 
4,  1907. 

Benjamin  Levebing,  for  appellant. 

Jo han  Waage,  for  appellee ;  William  E.  Hughes,  of 
counsel. 


204  Appellate  Courts  of  Illinois. 

Vol.  132.]  Darat  v.  Kirk. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  ah  appeal  from  a  money  decree  of  the  Cir- 
cuit Court,  sitting  in  chancery,  for  the  sum  of  $1,200. 
There  is  no  dispute  in  the  record  about  the  facts. 
They  rest  on  the  testimony  of  appellee  and  his  wit- 
ness and  solicitor  Johan  Waage. 

The  contention,  upon  which  the  error  is  assigned, 
is  that  the  subject-matter  of  the  controversy  is  one 
cognizable  at  law,  of  which  a  court  of  equity  has  no 
jurisdiction. 

The  parties  were  originally  partners  in  business. 
During  the  existence  of  that  partnership  the  business 
was  turned  over  to  a  corporation  formed  by  them 
styled  the  Rex  Manufacturing  Company,  the  name  in 
which  the  partnership  had  done  business.  There  was 
no  formal  dissolution  of  the  partnership  in  February, 
1899,  when  the  corporation  was  chartered,  but  the 
business  of  the  partnership  was  thereafter  conducted 
by  the  corporation. 

In  March,  1904,  disputes  arose  between  the  corpora- 
tion and  its  bondholders,  residents  of  Paducah,  Ken- 
tucky, the  particulars  concerning  which  are  not  ma- 
terial to  the  controversy  here.  An  agreement  was 
ultimately  reached  with  a  committee  representing  the 
Paducah  interests,  by  which  appellant  was  to  surren- 
der all  his  stock  in  the  corporation,  nominally  of  the 
value  of  $75,000,  and  resign  as  an  officer,  and  appel- 
lee was  to  surrender  $50,000  of  his  $75,000  of  stock 
and  remain  with  the  company.  For  this  the  commit- 
tee were  to  pay  appellant  $3,000.  Darst  and  Kirk 
agreed  among  themselves  that  of  this  $3,000,  when 
collected  by  Darst,  Kirk  should  be  paid  $1,200.  The 
agreement  was  consummated  by  a  surrender  of  the 
stock  and  the  payment  to  Darst  of  the  $3,000.  Darst 
failing  to  pay  Kirk  the  $1,200  on  various  pretexts, 
Kirk  demanded  the  money  of  Darst,  who  refused  to 
pay,  saying  he  did  not  owe  him  anything. 

On  April  29,  1904,  this  suit  was  instituted  in  form 
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in  indebitatus  assumpsit.    On  June  6,  1905,  the  parties 
entered  into  the  following  stipulation: 

"It'is  hereby  stipulated  by  and  between  the  par- 
ties to  the  above  entitled  cause,  by  and  through  their 
respective  attorneys,  that  an  order  of  court  may  be 
entered  herein  changing  the  form  of  action  in  the 
above  entitled  cause  from  an  action  at  law  in  assump- 
sit and  for  an  accounting  to  an  action  in  equity  for 
an  accounting  and  for  relief,  and  that  an  order  may 
be  entered  directing  the  clerk  to  transfer  said  cause 
from  the  law  docket  to  the  chancery  docket  of  said 
court,  and  for  an  order  permitting  the  plaintiff  and 
complainant  to  amend  the  pleadings,  and  in  lieu  of 
the  pleadings  heretofore  filed  to  file  his  amended  bill 
in  equity  for  an  accounting  and  for  relief  instanter, 
and  that  the  appearance  of  the  defendant  to  the  ac- 
tion of  assumpsit  shall  stand  as  his  appearance  to  said 
amended  bill  in  equity  for  an  accounting  and  for  re- 
lief, and  that  said  defendant  have  twenty  days  in 
which  to  demur  and  plead  or  answer  said  amended  bill 
in  equity." 

In  pursuance  of  this  stipulation  an  order  was  en- 
tered and  the  bill  in  the  record  filed,  and  the  cause 
transferred  to  the  equity  side  of  the  Circuit  Court. 
A  general  and  special  demurrer  was  filed  and  over- 
ruled, whereupon  appellant  filed  his  answer. 

Under  the  facts  in  this  record,  it  is  of  no  import- 
ance whether  the  partnership  once  existing  between 
the  parties  still  continued,  or  whether  it  had  been  dis- 
solved. The  claim  is  for  a  definite  fixed  sum  of  money 
— $1,200.  It  grew  out  of  one  transaction — the  sur- 
render of  corporate  stock  and  the  retirement  of  Darst 
from  his  office  in  the  Eex  Manufacturing  Company — 
and  had  no  bearing  upon  any  partnership  relation- 
ship and  called  for  no  accounting.  When  Darst  re- 
ceived the  $3,000,  $1,200  of  it  was  received  to  and  for 
the  use  of  Kirk.  It  was  a  transaction  standing  en- 
tirely aloof  from  the  other  dealings  of  the  parties. 
It  was,  in  fact,  the  purchase  price  of  the  stock  hold- 
ings of  each  of  the  parties.    That  an  action  at  law 
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to  recover  this  sum  was  an  appropriate  and  effectual 
method  to  invoke,  is  too  simple  a  proposition  to  ex- 
cite contention.  That  at  the  inception  of  this  litigation 
a  court  of  equity  had  no  jurisdiction  to  grant  relief 
upon  objection  is  equally  plain. 

While  the  Circuit  Court  has  general  jurisdiction  of 
equity  and  common  law  causes,  the  distinction  in  the 
exercise  of  that  jurisdiction  is  as  arbitrarily  preserved 
under  the  law  of  this  state  as  formerly  obtained  in 
England,  where  the  common  law  and  chancery  courts 
were  limited  in  their  several  jurisdictions  to  the  judges 
presiding  over  each  tribunal.  They  were  separate 
jurisdictions,  and  neither  forum  had  concurrent  juris- 
diction with  the  other.  While  the  limitations  of  such 
distinctions  have  been  enlarged  in  England,  and  prac- 
tically abolished,  though  theoretically  retained,  no 
such  modification  of  jurisdictional  distinction  has  been 
engrafted  into  the  judicial  polity  of  this  state. 

Yet  stipulations  and  agreements  may  operate  as 
a  bar  to  disturb  the  result  of  a  trial  participated  in 
by  the  objecting  party  on  appeal  when  such  trial  was 
had  in  faith  and  reliance  by  all  concerned,  including 
the  court,  in  the  verity  and  good  faith  of  the  agreement 
appearing  in  the  stipulation.  Such  in  effect  has  been 
the  recognition  given  by  our  Supreme  Court  in  like 
cases. 

In  City  of  Chicago  v.  Drexel,  141  HI.  89,  one  Oliver 
Ditson  endeavored  to  escape  the  effect  of  a  judgment 
in  ejectment  on  the  ground  that  he  had  not  been  served 
with  process,  and  did  not  voluntarily  appear,  and 
therefore  was  not  in  law  a  party  to  that  judgment. 
But  the  court  met  this  contention  by  saying:  "The 
conclusive  answer  is  *  *  *  that  prior  to  the  hear- 
ing of  the  present  bill  a  stipulation  was  entered  into 
between  the  complainant  and  defendant,  by  which  vari- 
ous admissions  as  to  the  facts  at  issue  were  made. 
*  *  *  A  solemn  stipulation  by  a  party  as  to  the 
facts,  so  long  as  it  stands,  is  conclusive  between  them 
and  cannot  be  met  by  evidence  tending  to  show  that 
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the  facts  are  otherwise.  If  a  stipulation  has  been  en- 
tered into  unadvisedly  or  through  misinformation,  the 
party  injured  should  seek,  by  some  direct  proceeding, 
to  have  it  set  aside  and  cancelled,  but  such  party  will 
not  be  permitted  to  dispute  by  evidence  a  fact  sol- 
emnly admitted  by  such  stipulation,  the  stipulation 
being  still  in  force.  Evidence  was  offered  tending  to 
show  that  Ditson,  in  fact,  was  not  served  with  process 
and  did  not  appear  in  the  ejectment  suit,  but  in  view 
of  the  stipulation  of  the  city  to  the  contrary,  the  court 
below  was  justified  in  disregarding  such  evidence." 

We  think  Richards  v.  L.  S.  &  M.  S.  Ry.,  124  111.  516, 
is  an  authority  which  in  reasoning  sustains  the  juris- 
diction here  attacked.  While  admitting  that  consent 
cannot  confer  jurisdiction  where  jurisdiction  does  not 
exist,  still,  whether  the  court  has  jurisdiction  or  not 
must,  in  the  first  instance,  be  gathered  from  the  aver- 
ments of  the  pleading,  whether  bill  or  declaration. 
Here  the  bill  avers  an  unsettled  partnership  account 
— an  averment  sufficient  to  invoke  the  jurisdiction  of 
a  court  of  equity.  But  the  inflexible  rule  as  to  equi- 
table jurisdiction  is  somewhat  limited  in  its  opera- 
tion to  those  cases  in  which  the  jurisdiction  of  the  com- 
mon law  is  exclusive  of  every  other,  such  as  actions 
for  assault  and  battery  or  slander.  In  such  cases 
the  decree  would  be  a  nullity.  But  as  the  court  said, 
p.  379,  Richards  case,  supra,  "But  there  is  another 
class  of  cases  involving  matters  of  contract  and  the 
like,  which,  while  they  do  not  come  within  the  ordi- 
nary jurisdiction  of  a  court  of  equity,  yet,  inasmuch 
as  these  matters  only  want  some  equitable  element  to 
bring  the  cause  within  such  jurisdiction,  the  defend- 
ant by  answering  to  the  merits  *  *  *  wm  not  be 
permitted  to  afterwards  raise  the  question  of  juris- 
diction. *  *  *  In  both  classes  of  cases  there  is  a 
want  of  jurisdiction.  In  the  first  there  is  a  total  want 
of  power  to  hear  or  determine  the  case.  In  the  other, 
the  want  of  power  is  not  absolute,  but' qualified.  If 
the  defendant  by  answer  submits  himself  and  cause  to 
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the  jurisdiction  of  the  court,  the  court  may  act  and 
he  will  be  bound.' 9 

We  think  the  stipulation  changing  the  forum  from 
law  to  equity  is  binding  upon  the  parties,  and  that  the 
equity  court  not  being  without  jurisdiction  in  the  sense 
that  its  decree  is  a  nullity,  appellant  is  estopped  from 
avoiding  the  decree  here  on  the  ground  of  a  want  of 
jurisdiction  which  he  solemnly  in  form  conferred  by 
his  own  act. 

Mertens  v.  Eoche,  39  N.  Y.  App.  Div.  398,  is  similar 
in  principle  to  this  case.  The  case  was  tried  as  an 
equity  cause  in  conformity  to  a  stipulation  of  the  par- 
ties. It  was  for  money  had  and  received,  which  the 
court  says  is  an  action  having  many  of  the  attributes 
of  a  suit  in  equity,  and  the  judgment  was  sustained. 

There  is  no  reversible  error  in  this  record,  and  the 
decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


John  C.  Patterson  v.  The  Northern  Trust  Company 

et  ah 

Gen.  No.  12,420. 

1.  Technical  objections — when  will  not  reverse.  Technical 
objections  will  be  unavailing  if  it  is  clear  that  no  right  has  been 
denied  and  no  interest  in  the  subject-matter  of  the  litigation  has 
been  prejudicially  affected. 

2.  Attorney  and  client — when  authority  of  former  presumed. 
The  authority  of  the  attorney  of  record  to  institute  and  prose- 
cute a  suit  on  behalf  of  his  purported  client  will  be  presumed  in 
the  absence  of  a  contrary  showing. 

3.  Receiver — when  objection  to  personnel  of,  comes  too  late. 
An  objection  to  the  personnel  of  a  receiver  comes  too  late  when 
not  made  at  the  time  of  appointment  and  not  interposed  for  up- 
wards of  three  years  thereafter. 

4.  Receives — what  interest  does  not  disqualify.  The  fact  that 
a  receiver  prior  to  his  appointment  as  such  was  acting  with  re- 
spect to  the  subject-matter  of  the  trust  as  a  trustee,  does  not 
disqualify  him  as  receiver. 
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5.  Receiver — right  to  discharge  of,  upon  payment  of  debt. 
Where  a  receiver  is  appointed  in  a  proceeding  to  enforce  a  lien 
for  rent,  it  is  proper  to  discharge  such  receiver  upon  the  pay- 
ment of  the  debt  which  forms  the  basis  of  the  Hen  so  sought  to 
be  enforced. 

6.  Findings  of  pact — effect  of,  in  absence  of  certificate  of  evi- 
dence. The  findings  of  fact  contained  in  a  decree  are,  in  the 
absence  of  any  certificate  of  evidence,  conclusive. 

7.  Notice — what  sufficient,  of  application  to  court.  Where  a 
party  is  represented  by  a  solicitor  of  record,  notice  to  him  in 
person  is  not  essential  to  the  entry  of  an  order  made  pursuant 
to  motion,  notice  to  his  solicitor  being  sufficient. 

8.  Estoppel — when  arises  to  preclude  denying  of  corporate  ex- 
istence. A  party  is  estopped  to  deny  the  corporate  existence  of 
an  institution  which  he  has  dealt  with  as  a  corporation,  recog- 
nizing it  as  such. 

9.  Forfeiture — when,  of  lease,  would  be  unwarranted.  An  at- 
tempt to  declare  forfeiture  of  a  lease  and  thus  acquire  title  to 
land  and  valuable  buildings  thereon  for  the  non-payment  of  sev- 
eral instalments  of  rent,  would  be  unwarranted  where  a  simple 
proceeding  to  enforce  a  lien  for  rent  would  supply  a  complete 
remedy. 

Bill  to  foreclose  landlord's  lien.  Error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
April  4,  1907. 

John  C.  Patterson,  for  plaintiff  in  error. 

JlTDAH,.WrLLABD  &  WOLF,  HJERRICK,  ALLEN,  BOYESEN 

&  Martin,  and  Oliver  &  Mecartney,  for  defendants  in 
error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

In  the  litigation  projected  by  the  filing  of  the  bill 
in  the  record  here  brought  for  review,  in  which  bill 
John  C.  Patterson  is  one  of  the  complainants,  varied 
rights  and  interests  are  involved,  among  others  a  fee 
simple  title,  a  mortgage  claim,  beneficiaries  under  a 
trust  conveyance,  and  distributees  under  a  decree  for 
the  payment  of  a  large  sum  of  money.    With  the  dis- 
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position  of  the  cause  and  the  many  orders  entered, 
every  interest  affected  and  all  the  parties  concerned, 
save  plaintiff  in  error,  John  C.  Patterson,  seem  con- 
tent. He  alone  makes  evident  his  dissatisfaction  by 
invoking  this  review  of  the  record  made  by  the  learned 
and  experienced  chancellor  who  heard  the  cause  in  the 
court  below.  John  C.  Patterson  assigns  upon  the  rec- 
ord the  following  alleged  errors : 

"1.  The  court  below  erred  in  entering  the  order  on 
the  24th  day  of  June,  1902,  appointing  the  Northern 
Trust  Company,  trustee,  complainant  in  said  cause, 
receiver  in  said  cause. 

"2.  The  court  below  erred  in  entering  tjie  decree  in 
said  cause  on  the  25th  day  of  June,  1902. 

"3.  The  court  below  erred  in  entering  the  order 
on  the  21st  day  of  February,  1905,  on  petition  of  Ed- 
ward A.  Shedd  and  Albert  M.  Johnson. 

"4.  The  court  below  erred  in  entering  the  order  on 
the  20th  day  of  March,  1905,  denying  the  motion  of 
John  C.  Patterson  to  vacate  the  order  of  the  court  be- 
low, entered  on  the  21st  day  of  February,  1905,  on  pe- 
tition of  Edward  A.  Shedd  and  Albert  M.  Johnson. 

"5.  The  court  below  erred  in  entering  the  order 
and  decree  of  May  2,  1905,  overruling  objections  to 
the  sixth,  seventh,  eighth,  ninth,  tenth  and  final  ac- 
counts of  the  receiver  herein  and  approving  said  ac- 
counts. ' ' 

Briefly  stated  the  facts  pertinent  to  an  understand- 
ing of  the  questions  involved  are  as  follows: 

George  M.  Pullman  and  Watson  Matthews,  as  trus- 
tees, on  May  1,  1893,  executed  to  Herman  H.  Kohlsaat 
a  lease  for  a  term  of  102  years,  at  adequate  rentals 
duly  reserved,  of  the  property  locally  known  as  the 
" Stewart  Building,"  situate  at  the  northwest  corner 
of  State  and  Washington  streets,  Chicago.  The  build- 
ing at  the  time  of  the  making  of  the  lease,  in  pursu- 
ance of  its  terms,  was  razed,  and  in  its  place  and  upon 
its  site  there  was  erected  the  present  modern  twelve- 
story  office  and  store  structure.  After  the  making  of 
the  Kohlsaat  lease,  and  subject  to  it,  Pullman  and  Mat- 
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thews  conveyed  to  the  beneficiaries  under  the  trust, 
for  which  as  trustees  they  held  title  to  the  fee  of  the 
property,  the  latter  of  whom,  including  plaintiff  in  er- 
ror John  C.  Patterson,  on  December  20, 1897,  conveyed 
the  fee  title  to  the  defendant  in  error,  The  Northern 
Trust  Company,  to  be  holden  by  it  upon  certain  trusts 
in  that  conveyance  expressed.  Kohlsaat,  with  the  as- 
sent of  the  lessors,  prior  to  May  1,  1897,  assigned  his 
leasehold  interest  to  the  Merrimac  Building  Company. 
On  July  1,  1896,  the  Merrimac  Building  Company 
made  and  delivered  a  trust  deed  conveying  its  lease- 
hold interest  in  the  land  and  the  Stewart  building 
situate  thereon  to  the  Illinois  Trust  &  Savings  Bank 
to  secure  an  issue  of  bonds  aggregating  $400,000. 

On  August  7, 1900,  the  Northern  Trust  Company,  as 
trustee,  and  the  cestuis  que  trust,  including  John  C. 
Patterson,  the  plaintiff  in  error,  filed  the  bill  found  in 
this  record  to  foreclose  a  landlord's  lien,  claiming 
that  rent  remained  due  and  unpaid,  aggregating  the 
sum  of  $140,000.  The  Merrimac  Building  Company 
and  all  those  claiming  any  interest  under  it,  by  way 
of  mortgage,  bond  holders,  or  otherwise,  were  made 
parties  defendant,  so  that  all  parties,  from  fee  owners 
to  the  remotest  underlying  claimant,  were  brought 
within  the  operative  jurisdiction  of  the  court,  so  as  to 
be  bound  by  the  proceedings  so  far  as  such  proceed- 
ings might  be  free  from  reversible  error. 

The  filing  of  the  bill  was  followed  by  appearance 
of  all  the  defendants  by  a  reputable  array  of  counsel, 
and  answers  meeting  the  averments  of  the  bill  were 
filed,  to  which  the  complainants  joined  issue  by  the 
usual  formal  replication  in  chancery. 

On  June  25,  1902,  upon  the  report  of  the  court's 
master  to  whom  the  cause  had  previously  been  re- 
ferred to  take  proofs,  all  parties  in  interest  being  be- 
fore the  court  and  represented  by  counsel,  a  decree 
was  entered  establishing  the  lien  and  finding  the 
amount  due  to  be  $199,359,  and  ordering  the  lease- 
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hold  estate  sold  unless  the  amount  so  found  due  was 
paid  on  or  before  March  15,  1904. 

The  receivership  of  the  Northern  Trust  Company, 
who  had  before  the  entry  of  the  decree  and  on  June 
24,  1902,  in  accordance  with  the  prayer  of  the  bill, 
and  with  the  consent  of  all  the  parties,  been  ap- 
pointed receiver,  was  continued  until  the  confirmation 
of  a  sale  to  be  made  under  the  decree,  or  .until  pay- 
ment. On  the  happening  of  either  contingency  the 
receiver  was  directed  to  be  discharged.  The  decree 
further  provided  for  payment  of  the  ground  rent  and 
the  running  expenses  of  the  building,  and  that  the 
receiver  file  quarterly  accounts.  There  were  two  find- 
ings of  agreements  between  the  parties;  one  on  the 
part  of  complainants  that  no  sale  should  be  made  of 
the  leasehold  interest  under  the  decree  until  March  15, 
1904,  and  the  other  on  the  part  of  the  defendants  that 
they  would  not  take  any  proceedings  to  reverse  the 
decree.  No  steps  having  theretofore  been  taken  un- 
der the  decree,  looking  to  a  sale  of  the  leasehold,  on 
February  21,  1905,  two  of  the  defendants,  Edward  A. 
Shedd  and  Albert  M.  Johnson,  large  holders  of  the 
mortgage  bonds  of  the  Merrimac  Building  Company, 
petitioned  the  court  for  leave  to  pay  the  amount  then 
due  under  the  decree,  amounting  to  $210,487.20.  An 
order  was  entered  as  prayed,  and  the  parties  having 
made  good  their  offer  by  paying  the  sum  of  $210,487.20 
then  due  under  the  decree  to  the  receiver,  possession 
was  ordered  to  be  delivered  by  the  receiver  to  the 
Merrimac  Building  Company,  which  was  done,  and 
the  court  retained  further  jurisdiction  for  the  pur- 
pose only  of  settling. the  receiver's  accounts.  To  this 
stage  of  the  controversy,  it  will  be  noticed,  none  of 
the  parties,  at  any  of  the  various  steps  taken,  inter- 
posed any  opposition  or  objection. 

On  February  25,  1905,  plaintiff  in  error  filed  a  mo- 
tion to  vacate  the  order  of  February  21,  1905,  author- 
izing the  acceptance  of  the  amount  due  under  the  de- 
cree and  the  surrender  of  possession' by  the  receiver 
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to  the  Merrimac  Building  Company  on  receipt  of  the 
amount.  Neither  affidavits  nor  reasons  in  writing 
were  filed  in  support  of  the  motion.  The  record,  how- 
ever, discloses  a  colloquy  between  the  several  counsel 
and  the  court,  from  which  we  gather  that  the  sole 
point  relied  upon  consisted  in  the  fact  that  no  written 
notice  had  been  given  John  C.  Patterson  of  the  inten- 
tion to  apply  for  the  order  of  February  21, 1905.  That 
such  a  notice  should  have  been  given  it  is  insisted  is 
imperative  by  the  rules  of  court. 

To  the  receiver's  final  account  filed  March  29,  1905, 
plaintiff  in  error  interposed  objections.  Two  of  the 
accounts  objected  to,  together  with  the  objections, 
were  referred  to  a  master  of  the  court,  but  on  May  2, 
1905,  the  order  of  reference  was  vacated',  the  objec- 
tions overruled  by  the  chancellor,  and  the  accounts  ap- 
proved without  prejudice  to  the  rights  of  the  objector, 
John  C.  Patterson,  to  a  suit  then  pending  against  the 
Northern  Trust  Company,  or  to  any  other  suit  he 
might  wish  to  thereafter  institute  against  it  as  trus- 
tee under  the  deed  of  trust  of  date  December  20,  1897. 
The  only  objection  appearing  from  the  record  to  have 
been  made  by  plaintiff  in  error  to  the  entry  of  the 
latter  order  is  the  non-repetition  of  the  words  "with- 
out prejudice"  in  several  places  indicated  by  him. 

It  is  an  elementary  axiom  of  the  law  that  courts  do 
not  concern  themselves  with  moot  questions,  nor  with 
fanciful  technical  objection  to  legal  procedure,  for 
however  correct  the  contention  may  be  as  to  lack  of 
precision  in  legal  form,  such  technical  objection  will 
be  unavailing  if  it  is  clear  that  no  right  has  been 
denied  the  objector  and  no  interest  in  the  subject- 
matter  of  the  complaint  affected  to  his  detriment.  Or, 
in  other  words,  that  if  the  record  shows  that  exact 
justice  has  been  done  by  the  trial  court,  and  that  the 
complaining  party  has  received  all  he  is  entitled  to 
receive  or  claims,  and  that  every  property  and  per- 
sonal right  has  been  accorded  to  him  in  the  subject- 
matter  of  the  litigation,  neither  decree  nor  judgment 
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will  be  reversed  for  an  immaterial  inexactness  in  the 
form  either  of  the  procedure  or  judgment.  Courts  are 
primarily  maintained  for  the  attainment  and  enforce- 
ment of  justice;  when  that  has  been  legally  accom- 
plished in  any  case,  the  function  of  the  court  has  been 
fully  performed  and  law  and  legal  procedure  satisfied. 
Technical  matters  of  procedure  are  no  concern  of 
courts  of  review  when  it  is  patent  that  every  claimed 
right  has  been  accorded  the  objector. 

John  C.  Patterson,  the  plaintiff  in  erros,  has  a  one- 
twelfth  interest  in  the  income  of  the  "  Stewart  prop- 
erty' '  during  his  lifetime,  as  the  surviving  husband 
of  his  deceased  wife.  The  issue  of  the  marriage, 
Stewart  Patterson,  being  vested  with  a  one-fourth  in- 
terest, subject  to  his  father's  life  estate  in  one-third 
of  it.  Stewart  Patterson  is  of  age,  sui  juris,  laboring 
under  no  disability,  a  defendant  in  error,  in  form 
at  least  arrayed  against  his  father.  Stewart  Patter- 
son makes  no  complaint  here.  Plaintiff  in  error's 
rights  in  the  Stewart  property  rest  on  that  of  his 
son.  John  C.  Patterson  seems  to  be  arrayed  against 
himself.  Can  he  survive  the  Scriptural  test  that  a 
house  divided  against  itself  must  fall? 

John  C.  Patterson,  as  already  appears,  is  one  of 
the  complainants  in  the  bill  in  this  record.  The  rec- 
ord shows  that  the  bill  was  signed  in  his  name  by 
the  law  firm  of  Dupee,  Judah,  Willard  &  Wolf,  with 
Mr.  John  P.  Wilson  on  the  bill  as  counsel.  Nowhere 
in  this  record  does  plaintiff  in  error  repudiate  his 
counsel's  right  to  appear  for  him,  or  their  conduct 
in  anything  which  they  did  while  so  acting.  They  are 
well  known,  active,  reputable  practitioners  at  this  bar, 
of  long  standing,  and  it  will  be  assumed  that  all  they 
did  in  behalf  of  their  client  was  in  accord  with  their 
retainer  and  his  best  interests. 

The  order  appointing  the  Northern  Trust  Company 
receiver  was  made  upon  the  application  of  the  com- 
plainants in  the  bill,  plaintiff  in  error  being  one.  No 
objection  to  such  appointment  was  interposed  by  any 
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of  the  parties  in  interest ;  no  motion  made  at  any  time 
before  the  chancellor  to  rescind  the  order  for  any  rea- 
son or  for  any  purpose.  Plaintiff  in  error  is  con- 
cluded by  that  order  and  cannot  now,  after  having 
ratified  it  by  his  acquiescence  in  it,  after  the  lapse  of 
more  than  three  years  be  permitted  to  challenge  it. 
The  order  was  made  in  furtherance  of  the  protection 
of  the  interests  of  all  the  complainants,  including 
plaintiff  in  error.  If  there  was  any  ethical  reason 
why  the  Trust  Company  should  not  have  been  ap- 
pointed, the  time  to  urge  it  has  passed.  At  the  time  of 
the  appointment  nearly  $200,000  of  rent  remained  due 
the  complainants,  under  the  covenants  of  the  lease, 
from  the  lessees.  Without  the  intervention  of  a  re- 
ceiver the  lessees  would  be  in  possession  of  the  de- 
mised premises,  receiving  the  income  therefrom.  The 
duty  imposed  upon  the  Trust  Company  in  virtue  of 
the  trust  conveyance  by  which  it  held  title,  was  to  con- 
serve the  rights  and  interests  of  the  beneficial  com- 
plainants. We  see  nothing  inconsistent  in  the  dual  re- 
lation of  trustee  and  receiver  with  which  the  Trust 
Company  was  invested  by  this  order.  It  was,  in 
both  capacities,  conserving  and  protecting  the  bene- 
ficial interests.  Nothing  appears  in  this  record  to 
cast  any  suspicion  upon  either  its  ability  or  dis- 
position to  amply  care  for  and  protect  such  inter- 
ests, and  naught  appears  from  its  actions  or  conduct, 
either  prior  to  or  subsequent  to  the  receivership 
appointment,  from  which  any  inference  may  be 
drawn  that  the  trusts  confided  to  it  were  not  con- 
served in  the  furtherance  and  protection  of  the  in- 
terests of  all  the  beneficiaries.  No  duties  were  thereby 
assumed  adverse  to  such  interests.  Conflict  was,  in 
fact,  thereby  avoided,  and  harmony  made  possible. 
The  receiver  has  performed  the  functions  of  its  of- 
fice; its  accounts  have  been  made  and  approved. 
Plaintiff  in  error  has  received  from  the  Trust  Com- 
pany all  that  was  due  him.  He  is  barred  from  now 
being  heard  to  complain.    He  could  reap  no  material 
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advantage  were  his  objection  to  the  appointment  en- 
tertained. Like  futile  are  his  objections  to  the  entry 
of  the  decree  finding  the  amount  due  and  establishing 
the  landlord's  lien.  The  full  measure  of  the  rights 
of  plaintiff  in  error,  as  disclosed  by  the  bill,  were 
accorded  him  in  the  entry  of  the  decree.  Every  ad- 
vantage flowing  from  the  decree  to  him  and  his  co- 
complainants  thereafter  was  carefully  safeguarded 
by  its  provisions  and  directions.  He  cannot  now  undo 
that  which  he  caused  to  be  done,  nor  disturb  the  rights 
of  others  accruing  in  the  faith  of  the  verity  of  the 
decree  entered  with  his  connivance  and  consent. 
Moreover,  there  are  findings  of  fact  in  the  decree  suf- 
ficient to  support  it.  These  findings,  in  the  absence 
*  of  any  certificate  of  evidence,  are  conclusive,  and 
against  which  plaintiff  in  error's  objection  is  impo- 
tent to  prevail.  Brown  v.  Miner,  128  111.  148;  King 
v.  King,  215  111.  100. 

We  now  come  to  the  first  instance  in  which  any  ob- 
jection to  the  proceedings  before  the  chancellor  was 
made  by  any  party  in  interest,  which  is  the  motion 
of  plaintiff  in  error  to  vacate  the  order  of  February 
21,  1905,  allowing  Shedd  and  Johnson  to  satisfy  the 
decree  by  paying  the  full  amount  due  thereon.  It 
was  without  doubt  within  the  power  of  complainants 
below,  after  March  15,  1904,  to  have  taken  steps  to 
compel  payment  of  the  amount  then  due,  or  force  a  sale 
of  the  Stewart  Building  and  leasehold  to  satisfy  the 
amount  due  under  the  decree.  No  such  proceedings 
were  taken.  Plaintiff  in  error  made  no  attempt  to 
enforce  such  right  himself,  nor  did  he  request  the 
Trust  Company  so  to  do.  In  this  condition,  Shedd 
and  Johnson,  defendants  to  the  bill  and  large  holders 
of  the  mortgage  indebtedness  created  by  the  Merrimac 
Building  Company,  applied  to  the  chancellor  for  an 
order  permitting  them  to  pay  the  amount  due  under 
the  decree,  together  with  all  lawful  charges  accrued 
since  its  entry,  and  to  have  the  decree  satisfied  and 
the  receiver  directed  to  surrender  possession  to  the 
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Merrimac  Building  Company.  The  application  was 
heeded,  the  order  entered,  the  amount  then  due  under 
the  decree  paid  in  open  court,  the  decree  satisfied, 
and  possession  delivered  by  the  receiver  to  the  Merri- 
mac Building  Company,  There  is  no  contention  but 
that  all  the  money  due  and  collectible  under  the  de- 
cree was  paid.  But  plaintiff  in  error  says  it  was  done 
without  notice  to  him,  as  required  by  the  rules  of 
court.  In  this  he  is  in  error.  He  was  represented 
by  counsel,  who  stood  unchallenged  before  the  court 
as  his  legal  representative  in  that  cause.  Notice  to 
suitors  is  never  required  where  they  are  represented 
by  counsel.  Besides,  in  the  then  condition  of  the  cause 
the  chancellor  had  no  other  alternative  than  to  allow 
payment  of  the  amount  due  under  the  decree,  and  pay- 
ment being  made  and  the  decree  satisfied,  the  Merri- 
mac Building  Company  was  entitled  to  possession  with- 
out an  order  of  the  court.  Any  protest  of  plaintiff  in 
error,  or  any  one  else,  to  the  entry  of  such  an  order 
would  have  been  abortive  to  prevent  it.  It  was  a 
substantive  legal  right,  which  could  not  have  been 
denied.  As  said  in  Jones  on  Mtgs.,  sec.  1537,  "It  is 
the  right  of  a  mortgagor  whose  property  has  been 
placed  in  the  hands  of  a  receiver,  pending  a  suit  to 
foreclose,  to  pay  the  debt  at  any  time  and  have  the 
property  restored  to  his  possession.  The  right  does 
not  depend  upon  the  discretion  of  the  court,  but  is 
one  that  he  can  claim,  and  the  court  cannot  withhold 
it"  The  right  to  make  the  payment  needed  no  order 
to  support  it.  It  was  a  right  which  could  not  be  de- 
nied. The  order  gave  that  right  no  additional  force. 
Its  request  was  discretionary  with  the  interested  party. 
To  annul  it  now  would  not  detract  in  any  manner 
from  the  right  to  pay  or  to  have  the  decree  satisfied 
of  record  and  possession  of  the  property  delivered  by 
the  receiver. 

The  motion  to  set  aside  the  order  of  February  21. 
1905,  was  4  unsupported,  except  by  irrelevant  state- 
ments of  counsel  for  the  motion.    We  think  the  criti- 
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cism  of  the  late  Judge  Tuley,  before  whom  the  motion 
was  made,  and  which  we  find  in  a  so-called  certificate 
of  evidence,  most  apt.  He  said:  "You  come  here 
without  facts,  simply  on  motion,  without  any  affidavit 
and  without  any  proof  as  to  what  was  done  at  the 
time  the  motion  was  made.  You  say  you  did  not  have 
notice,  but  you  do  not  even  swear  to  that."  This  suf- 
ficiently disposes  of  that  objection. 

There  is  neither  force  nor  merit  in  the  objection  to 
the  order  of  May  2,  1905,  approving  the  receiver's 
accounts.  John  C.  Patterson  was  not  concerned  in 
any  manner  with  any  charge  or  disbursement  to  which 
he  filed  his  objections.  The  full  amount  of  the  decree 
was  paid;  to  that  amount  his  interest  was  limited. 
No  payment  made  by  or  compensation  retained  by  the 
receiver  affected  plaintiff  in  error.  With  these  he 
had  no  concern.  Whether  right  or  wrong,  proper  or 
improper,  reasonable  or  unreasonable,  they  had  no 
effect  upon  his  rights.  No  part  of  such  charges  were 
paid  by  him.  His  full  measure  of  financial  interest 
had  been  satisfied  upon  the  payment  of  the  full  amount 
of  the  decree,  after  which  the  subsequent  proceedings 
interested  him  no  more.  He  had  no  right  to  be  heard 
on  his  objections  in  the  trial  court,  and  it  is  clear  the 
action  of  the  court  on  them  cannot  be  disturbed  on  re- 
view. 

The  insistence  that  the  words  "without  prejudice" 
should  have  been  iterated  in  other  parts  of  the  order, 
is  finical  and  pointless.  The  order  as  drawn  clearly 
preserves  to  plaintiff  in  error  any  right  or  claim  he 
has  in  any  pending  suit  or  any  suit  he  may  hereafter 
see  fit  to  inflict  upon  the  Northern  Trust  Company, 
and  the  order  as  entered  neither  prejudices  nor 
bars  him  from  any  claim  he  may  have  against  the 
Northern  Trust  Company. 

An  examination  of  the  briefs  of  plaintiff  in  error, 
written  by  himself,  fails  to  disclose  any  fact  or  legal 
principle  impeaching  in  any  manner  the  orders  or 
judgments  of  the  Circuit  Court. 
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The  attack  made  upon  the  legality  of  the  incorpora- 
tion of  the  Merrimac  Building  Company  and  its  power 
to  hold  title  to  real  estate  are  neither  involved  nor 
made  pertinent  by  any  averment  or  statement  in  the 
bill,  nor  could  they  be  injected  into  a  bill  of  the  nature 
of  the  one  in  the  record.  Twice  has  the  Merrimac 
Building  Company  been  recognized  by  plaintiff  in  er- 
ror as  a  corporation,  and  its  right  as  such  to  hold 
the  title  to  the  Stewart  Building  unchallenged;  first, 
when  the  assignment  of  the  Kohlsaat  lease  was  made 
to  it  and,  second,  when  the  bill  here  was  filed  against 
it  seeking  to  enforce  a  lien  under  the  covenants  of  the 
Kohlsaat  leaseN  If  the  company  were  otherwise  open 
to  the  attack  made,  so  far  as  plaintiff  in  error  is  con- 
cerned the  doctrine  of  estoppel  would  be  a  complete 
defense. 

However,  we  gather  from  the  Patterson  briefs  that 
the  Northern  Trust  Company  has  been  slothful  in  the 
management  of  the  trusts  vested  in  it  by  the  deed  of 
trust  from  the  beneficial  owners  of  the  Stewart  prop- 
erty, because  it  was  not  swift  to  declare  a  forfeiture 
of  the  lease  under  its  terms  for  non-payment  of  in- 
stalments of  rent,  and  regain  possession  of  the  land 
with  the  $600,000  building  erected  thereon,  and  thus 
terminate  the  title  and  interest  of  the  Merrimac  Build- 
ing Company.  Such  action  on  the  part  of  the  Trust 
Company  would  have  been  unwarranted  and  abhor- 
ent  to  the  principles  of  equity.  The  security  was 
ample,  the  lien  for  unpaid  rent  enforceable.  A  pro- 
ceeding in  equity  to  enforce  that  lien  was  the  orderly 
and  approved  method.  Had  the  Trust  Company  pro- 
ceeded in  an  attempt  to  enforce  a  forfeiture,  it  is 
very  doubtful  if  possession  of  the  Stewart  Building 
could  have  been  obtained  without  the  interposition  of 
the  strong  arm  of  a  court  of  equity,  and  in  such  a 
proceeding  a  tender  of  the  amount  due  would  have 
barred  the  forfeiture  sought,  for  forfeitures  are  not 
favored  by  courts  of  equity. 

A  forfeiture  is  defined  as  a  punishment  annexed  by 
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law  to  some  illegal  act  or  negligence  in  the  owner  of 
lands,  tenements,  etc.,  whereby  he  loses  all  his  inter- 
est therein  and  they  become  vested  in  the  party  in- 
jured as  a  recompense  for  the  wrong  which  he  alone 
hath  sustained.    2  Black.  Com.  267. 

Simple  default  in  the  payment  of  several  instal- 
ments of  rent,  contrary  to  the  covenant  of  the  demise, 
was  no  such  wrong  justifying  a  forfeiture,  when  pay- 
ment of  the  full  amount  due  operated  to  restore  the 
statu  quo  and  made  the  aggrieved  party  whole. 

As  was  said  in  Douglas  v.  Union  Mutual  Life,  127 
111.  101:  "No  rule  is  better  settled  than  that  a  court 
of  equity  will  not  lend  its  aid  to  enforce  a  forfeiture 
because  of  a  breach  of  a  condition  subsequent  in  a 
deed.  2  Story's  Eq.  Jur.,  sec.  1319;  4  Kent's  Com. 
(8th  ed.),  134;  Freeman's  Notes  to  Cross  v.  Carson, 
44  Am.  Dec.  757." 

There  is  no  error  in  this  record  affecting  the  rights 
of  plaintiff  in  error.  He  has  received  all  to  which  he 
is  entitled.  The  decree  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 
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Marquette  Third  Yein  Coal  Company  v.  Hugh  Allison. 
Gen.  No.  4,581. 

1.  Statutes — canon  of  construction.  One  of  the  rules  for  de- 
termining the  legislative  intention  in  construing  statutes  is  to 
consider  the  evil  sought  to  be  remedied  and  the  object  sought 
to  be  attained.  ' 

2.  Contributory  negligence — when  no  defense.  Contributory 
negligence  is  no  defense  to  .an  action  Instituted  under  the  Mines 
and  Miners  Act  predicated  upon  a  wilful  violation  thereof. 

3.  Mines  and  Miners  Act — when  mine  examination  not  com- 
pliance with.     Where  a  mine  examiner  does  not  make  a  report 

•specifying  the  dangers  of  the  mine  examined,  it  is  not  a  com- 
pliance with  the  statute. 

4.  Abstract — when  insufficient.  An  abstract  which  is  a  mere 
index  and  which  does  not  show  which  party  moved  for  a  new 
trial  and  excepted  to  the  denial  thereof,  is  Insufficient. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  Richard  M.  Skinner,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1905.  Af- 
firmed.   Opinion  filed  March  13,  1907. 

George  S.  Skinner,  C.  N.  Hollerich  and  Duncan, 
Doyle  &  0 'Conor,  for  appellant. 

J.  L.  Murphy,  for  appellee. 
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Mr.  Presiding  Justice  Dtbell  delivered  the  opinion 
of  the  court. 

Upon  this  rehearing  we  adopt  the  statement  of  the 
case,  and  the  discission  of  the  proofs  under  the  first 
and  third  counts  of  the  declaration,  contained  in  the 
original  opinion  of  this  court  by  Mr.  Justice  Farmer, 
which,  with  slight  changes,  is  as  follows : 

"Appellee  was  injured  while  riding  upon  a  car  of 
coal  drawn  by  a  mule  in  appellant's  mine,  and 
brought  this  suit  to  recover  damages  therefor.  He 
obtained  a  verdict  and  a  judgment  for  $275,  and  de- 
fendant below  has  brought  this  case  here  by  appeal. 
Appellee  has  moved  to  strike  appellant's  briefs  and 
abstracts  from  the  files  on  the  alleged  ground  that  ap- 
pellant has  been  dissolved  as  a  corporation  and  a  re- 
ceiver appointed  for  it  who  is  not  a  party  here.  The 
papers  filed  by  appellee  in  support  of  this  motion  do 
not  show  a  dissolution  of  the  corporation,  but  only 
show  the  appointment  and  qualification  of  a  receiver 
for  it.  This  appeal  had  been  perfected,  the  record 
"filed  here  and  the  case  continued  once  by  stipulation 
of  the  parties,  before  the  appointment  of  a  receiver. 
It  does  not  appear  that  appellant  has  ever  been  dis- 
solved. It  is  still  an  existing  corporation,  and  the 
motion  to  strike  its  brief  and  abstracts  from  the  files 
is  denied. 

"The  first  count  of  the  declaration  charges  appel- 
lant with  negligence  in  failing  to  furnish  appellee  with 
a  reasonably  safe  place  in  which  to  work.  The  second 
count  charges  appellant. with  a  violation  of  its  statu- 
tory duty  to  have  its  mine  examined  each  morning,  be- 
fore the  men  were  permitted  to  enter  it  to  work,  by  a 
competent  mine  examiner,  to  ascertain  whether  con- 
ditions were  safe  for  men  to  enter  to  perform  their 
work.  The  third  count  charges  a  violation  by  appel- 
lant of  its  statutory  duty  to  keep  and  maintain  all 
passageways  communicating  with  the  escapement 
shaft  or  place  of  exit  from  the  main  hauling  ways  to 
said  place  of  exit,  free  of  obstructions  and  at  least 
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five  feet  wide  and  five  feet  high.  The  fourth  count 
charges  a  violation  of  the  statute  requiring  appellant 
to  keep  a  daily  record  of  the  mine  and  the  morning's 
examinations,  made  by  the  examiner,  in  a  book  pro- 
vided for  that  purpose,  and  to  preserve  the  book  at 
the  office  of  the  mine  for  the  information  of  all  con- 
cerned, and  to  permit  no  person  to  enter  the  mine  to 
work  therein,  except  under  the  direction  of  the  mine 
manager,  until  all  conditions  had  been  made  safle. 
"  There  are  two  main  entries  from  the  bottom  of  ap- 
pellant's shaft,  one  leading  north  and  the  other  south. 
The  eighth  east  entry  is  turned  off  the  main  north 
near  a  half  mile  from  the  bottom  of  the  shaft.  The 
eighth  east  runs  in  a  northeasterly  direction,  and  the 
face  of  the  coal  in  it  is  about  seven  hundred  feet  from 
the  main  north.  Kooms  were  turned  off  the  eighth 
east,  and  it  was  at  the  place  where  the  switch  turned 
into  the  fifth  room,  the  one  nearest  to  the  face  of  the 
coal,  that  the  injury  occurred,  and  within  about  fifty 
feet  of  the  face.  At  the  time  of  the  accident  no  coal 
was  being  taken  from  room  1  off  this  eighth  east  en- 
try. The  coal  mined  from  the  other  four  rooms  was 
hauled  in  cars  drawn  by  a  mule  along  said  eighth  east 
entry  to  the  main  north,  and  thence  to  the  bottom  of  the 
shaft.  At  the  point  where  the  injury  occurred  the  road 
was  about  eight  feet  wide,  and  the  roof  at  the  lowest 
place  was  three  feet  nine  inches  to  three  feet  eleven 
inches  above  the  top  of  the  rail  on  which  the  cars  ran. 
The  rails  were  two  inches  high,  and  they  were  laid  on 
ties  about  two  inches  higher  than  the  surface  of  the 
ground.  An  empty  car  was  thirty  inches  high  and 
three  feet  and  ten  inches  wide,  at  the  top.  In  loading 
the  custom  was,  in  such  hauling  ways  as  this  car  had 
to  pass  through,  to  pile  the  load  from  ten  to  fourteen 
inches  above  the  top  of  the  car  so  that  an  average  load 
was  about  2,600  pounds.  A  place  was  left  in  front  for 
the  driver's  seat.  Appellee  had  been  driving  in  the 
entry  where  he  was  injured  for  about  two  weeks.  • 
Prior  to  that  time  he  was  driving  a  few  days  in  an- 
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other  entry,  and  for  a  number  of  years  he  had  worked 
in  the  mine  at  other  kinds  of  employment.  During  the 
time  he  was  driving  in  the  entry  where  injured,  he 
passed  through  the  place  at  which  he  was  injured  each 
time  he  went  in  with  an  empty  car,  and  again  on  going 
out  with  a  loaded  car.  One  end  of  a  chain  was  fast- 
ened to  the  car,  and  the  mule  was  hitched  to  the  other 
end  of  the  chain  and,  when  pulling  the  load,  was  about 
four  feet  from  the  end  of  the  car.  A  number  of  meth- 
ods were  adopted  by  drivers  in  passing  through  low 
places.  One  method  was  td  place  the  left  foot  on  the 
rail  in  front  of  the  car,  the  right  foot  on  the  bumper 
and  with  the  right  hand  hold  on  to  a  bar,  which  crosses 
the  front  end  of  the  top  of  the  box.  This  was  called 
" sliding  the  rail."  Another  method  was  to  walk  in 
the  space  between  the  mule  and  the  car,  and  still  an- 
other to  walk  in  the  rear  of  the  car.  Appellee  .testified 
that  as  he  approached  the  place  where  he  was  injured, 
he  got  partially  off  his  seat,  placed  his  right  foot  on 
the  bumper,  but  was  not  sure  where  he  placed  his 
left  foot ;  that  he  held  on  to  the  car  with  his  right  arm, 
letting  his  left  hang  free,  and  got  down  as  low  as  he 
could ;  that  his  shoulder  was  caught  between  the  roof 
and  the  top  of  the  car  of  coal,  dislocating  his  shoulder 
and  otherwise  bruising  and  injuring  him.  He  was, 
however,  completely  recovered;  the  physician  who 
treated  him  testifying  that  his  shoulder  was  in  its 
normal  condition,  and  that  no  bad  results  followed 
from  the  injury.  The  only  complaint  made  by  appel- 
lee of  the  roof  at  the  place  where  the  injury  occurred 
is  that  it  was  too  low.  It  is  not  contended  that  there 
was  any  loose  overhanging  rock  in  the  roof,  but  on  the 
contrary  the  evidence  shows  it  was  solid.  The  vein  of 
coal  in  appellant's  mine  was  from  three  to  three  and 
one-half  feet  thick,  and  in  taking  it  out  the  method  was 
to  take  out  six  or  eight  inches  of  clay  below  the  coal 
vein  and  about  two  feet  of  rock  above  it.  With  the 
rock  the  miners  built  walls  on  each  side  of  the  entry 
or  room  to  support  the  roof.    This  method  is  called 
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'the  long  wall'  system  of  mining.  As  the  work  is  pro- 
jected ahead,  the  roof  settles  and  gives  less  space 
between  it  and  the  bottom.  To  keep  the  roadway  open 
a  sufficient  height  to  haul  coal  the  roof  is  'brushed' 
from  time  to  time.  This  settling,  or  i squeeze,'  as  it  is 
called  by  the  miners,  is  always  greater  nearer  the  face 
of  the  coal  where  the  work  is  freshest,  and  becomes 
less  the  further  out  they  get  into  the  old  work.  There 
is  no  proof  that  at  the  place  where  the  injury  occurred 
there  had  been  any  settling  of  the  roof  during  the  time 
appellee  was  driving  there.  The  condition  of  the  road 
and  the  roof  at  that  place  was  well  known  to  appellee, 
as  he  made  from  sixteen  to  twenty  trips  through  there 
every  day,  for  the  two  weeks  he  was  driving  at  that 
place.  He  testified,  however,  that  he  complained  to 
the  assistant  mine  manager  of  appellant,  and  asked 
him  to  have  the  road  brushed  and  put  in  better  shape, 
and  that  the  assistant  manager  promised  to  do  so. 
He  says  this  complaint  was  made  the  day  he  was  driv- 
ing in  the  eighth  east  entry.  He  also  testified  the 
worst  place  was  at  the  second  switch,  and  that  that 
had  been  repaired  and  put  in  good  shape  the  third 
morning  when  he  went  in  there  to  work.  This  switch, 
as  we  understand  it,  was  150  feet  from  the  place  where 
the  injury  occurred,  and  toward  the  main  north  entry. 
He  testified  he  continued  complaining,  and  that  em- 
ployes of  appellant  went  back  and  started  at  the  first 
switch,  and  i brushed'  to  the  second,  and  then  from  the 
second  to  the  third,  and  that  that  was  as  far  as  they 
had  gone  with  their  work  toward  where  the  injury  oc- 
cured  up  to  the  time  of  the  injury.  Patrick  Flood,  the 
assistant  mine  manager,  denied  that  any  complaint 
was  ever  made  to  him  by  appellee  about  the  condition 
of  the  roof  or  its  height.  This  is  all  the  testimony 
there  was  on  this  question.  If  there  had  been  no  com- 
plaint made  by  appellee  and  no  promises  to  repair, 
then  clearly  there  could  be  no  right  of  recovery  under 
the  first  count  in  the  declaration,  but  under  all  the 
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proof  the  court  was  warranted  in  submitting  that 
count  to  the  jury  to  determine  whether  appellee  as- 
sumed the  risk  of  injury,  or  whether  he  was  guilty  of 
contributory  negligence  in  continuing  to  work  with 
knowledge  of  the  condition. 

"The  third  count  presents  for  construction  a  clause 
in  paragraph  '(c)'  of  section  3  of  the  act  of  1899 
in  relation  to  coal  mines,  which  is  not  altogether  free 
from  difficulty.  The  clause  referred  to  reads  as  fol- 
lows: 'and  all  passageways  communicating  with  the 
escapement  shaft  or  place  of  exit,  from  the  main  haul- 
ing ways  to  said  place  of  exit,  shall  be  maintained 
free  of  obstruction  at  least  five  feet  high  and  five  feet 
wide.'  Appellant's  escapement  shaft  was  in  the  neigh- 
borhood of  one  hundred  feet  east  of  its  hoisting  shaft. 
It  was  reached  by  a  passageway  leading  off  the  main 
entry  somewhere  near  one  hundred  feet  south  of  the 
hoisting  shaft,  and  running  thence  east  eighty  or 
ninety  feet,  and  thence  north  one  hundred  feet  to  the 
escapement  shaft.  The  main  south  entry  is  connected 
with  the  main  north  entry  by  what  is  called  the  main 
way  at  the  bottom  of  the  shaft.  We  construe  'escape- 
ment shaft  or  place  of  exit'  in  this  case  to  mean  one 
and  the  same  thing,  that  is,  the  escapement  shaft. 
"Was,  then,  the  eighth  east  off  the  main  north  entry  a 
passageway  communicating  with  the  escapement  shaft 
from  the  main  hauling  way!  If  it  was,  then  the  stat- 
ute required  it  to  be  maintained  free  of  obstructions 
and  at  least  five  feet  high  and  five  feet  wide.  As  we 
read  and  understand  said  provision  of  the  statute,  it 
will  not  bear  the  construction  sought  to  be  placed  upon 
it  by  counsel  for  appellee.  The  passageways  required 
to  be  kept  five  feet  high,  five  feet  wide  and  free  from 
obstructions,  are  those  communicating  with  the  es- 
capement from  the  main  hauling  ways.  The  main 
hauling  way,  with  which  the  passageway  to  the  escape- 
ment shaft  or  place  of  exit  communicates,  is  the  main 
south  entry.    While  the  eighth  east  off  the  main  north 
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entry  communicates  with  the  main  north,  and  that  with 
the  main  south  entry,  and  the  main  south  with  the 
passageway  communicating  with  the  escapement  shaft, 
in  our  opinion  it  was  never  intended  that  the  statute 
should  apply  to  passageways  where  the  communica- 
tion with  the  escapement  shaft  is  so  remote  and  in- 
direct. If  it  does  include  such  passageways  as  the  one 
in  which  appellee  was  injured,  then  we  cannot  con- 
ceive of  one  to  which  it  would  not  apply,  and  if  it  had 
been  the  legislative  intent  that  the  act  should  apply 
to  all  passageways  it  is  fair  to  presume  it  would  have 
said  so  instead  of  limiting  its  application  to  *  passage- 
ways communicating  with  the  escapement  shaft 
or  place  of  exit  from  the  main  hauling  ways  to  said 
place  of  exit.'  It  will  be  observed  that  the  passage- 
ways required  by  the  statute  to  be  five  feet  wide  and 
five  feet  high  are  those  communicating  with  the  escape- 
ment shaft  or  place  of  exit  'from  main  hauling  ways.' 
A  passageway  leading  indirectly  through  other  pas- 
sageways to  the  escapement  shaft  is  not,  in  our  judg- 
ment, comprehended  in  the  language  of  the  statute. 
The  act  is  limited  to  passageways  'from  the  main 
hauling  ways'  and  we  think  does  not  include  all  pas- 
sageways leading  to  the  main  hauling  ways,  through 
which  the  passageway  to  the  escapement  shaft  might 
be  reached.  The  passageway  leading  from  a  main 
hauling  way  is  not  intended  for  use  in  hauling  coal  in 
going  to  and  from  their  places  of  work  by  the  miners. 
Its  purpose  is  to  afford  a  means  of  escape  when  exit 
from  the  mine  could  not  be  made  by  means  of  the  usual 
method  by  way  of  the  hoisting  shaft.  In  (time  of  ac- 
cident or  great  excitement  a  large  number  of  miners 
might  have  to  use  this  passageway,  and  it  is  therefore 
very  necessary  that  it  should  be  free  of  obstructions, 
and  wide  enough  and  high  enough  to  allow  them  to 
pass  freely  and  rapidly.  One  of  the  rules  for  determin- 
ing the  legislative  intention  in  construing  statutes  is 
to  consider  the  evil  sought  to  be  remedied  and  the  ob- 
ject sought  to  be  attained.   Hogan  v.  Akin,  181  111.  448; 
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Soby  v.  People,  134  111.  66;  Bobel  v.  People,  173  111. 
19.  Our  attention  is  called  to  Spring  Valley  Coal  Co. 
v.  Eowatt,  196  111.  156,  and  96  111.  App.  248.  The  opin- 
ion of  the  Appellate  Court  in  that  case  does  not  set 
out  the  evidence,  nor  are  we  able  to  tell  from  the 
portion  of  it  set  out  in  the  opinion  of  the  Supreme 
Court  just  where  the  injury  occurred,  nor  how  the 
place  at  which  the  injury  occurred  communicated  with 
the  escapement  shaft  or  place  of  exit.  Besides,  the 
present  statute  was  not  in  force  at  the  time  Eowatt 
received  his  injury,  and  while  the  phraseology  is  not 
greatly  changed  by  the  act  of  1899,  it  is  sufficiently 
changed,  in  our  opinion,  to  make  it  clear  that  it  was 
not  intended  to  apply  to  such  passageways  as  the  one 
in  which  appellee  was  injured.  We  therefore  conclude 
that  no  recovery  could  be  had  under  said  third  count. ' ' 
The  second  count  is  under  portions  of  paragraph 
"  (a) "  of  section  18  of  the  act  of  1899,  which  requires 
a  mine  examiner  at  all  mines,  whose  duty,  among  other 
things,  it  shall  be'  to  visit  the  mine  before  the  men  are 
permitted  to  enter  it;  to  inspect  all  places  where  men 
are  expected  to  pass  or  to  work;  to  observe  whether 
there  are  any  recent  falls  or  obstructions  in  rooms  or 
roadways,  or  accumulations  of  gas  or  other  unsafe  con- 
ditions ;  and,  as  evidence  of  his  examination  of  all  work- 
ing places,  to  inscribe  on  the  walls  of  each,  with  chalk, 
the  month  and  the  day  of  the  month  of  his  visit.  The 
second  count  described  at  length  the  mine  and  the 
manner  in  which  work  was  done  therein,  and  the  work 
at  which  appellee  was  engaged,  and  the  duty  of  appel- 
lant to  have  a  mine  examiner,  and  the  duties  to  be  per- 
formed by  the  mine  examiner,  and  charged  that  appel- 
lant knowingly  and  wilfully  failed,  at  and  before  the 
time  of  the  injury  to  appellee,  to  employ  a  mine  ex- 
aminer and  necessary  assistants,  or  any  one  of  them, 
and  knowingly  and  wilfully  failed  to  cause  the  mine 
and  all  places  wherein  men  are  expected  to  work  or  to 
pass  (including  the  low  and  dangerous  places  through 
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which  appellee  was  to  pass  with  loads  of  coal),  to  be  so 
examined  and  inspected  before  the  workmen  were  per- 
mitted to  enter  it,  though  on  said  roadway  where  ap- 
pellee and  others  had  to  pass  and  work,  known  as 
eighth  east  off  the  straight  north  road  and  at  the  junc- 
tion of  said  eighth  east  with  the  fifth  or  last  entry- 
branching  therefrom  to  the  north,  there  was  a  place 
in  the  roof  of  the  roadway  so  low  as  to  project  down- 
ward into  the  road  within  four  feet  of  the  road  bed,  and. 
so  low  that  it  was  impossible  for  a  driver  riding  his 
trip  to  pass  it  without  stooping  down  between  the  car 
and  the  mule  so  that  his  head  and  body  would  be  be- 
low the  level  of  the  top  of  the  load ;  and  that  by  means 
thereof  appellee  was  unavoidably  caught  and  injured 
while  passing  the  same  and  while  in  the  act  of  stooping 
down  to  avoid  said  low  place.  Appellee  called  appel- 
lant's mine  examiner  and  proved  by  him  that  he  knew 
he  examined  the  mine  the  night  before  the  day  on 
which  appellee  was  injured  from  the  fact  that  his  name 
was  signed  to  a  report  for  that  morning  in  the  exam- 
iner's record,  but  that  he  had  no  independent  recollec- 
tion of  the  examination,  or  what  he  examined,  or  where 
he  began  or  finished  the  examination ;  nor  did  he  know 
the  time  when  or  place  where  appellee  was  hurt,  nor 
did  he  know  that  he  was  hurt  till  this  suit  was  brought. 
He  was  asked  to  state  what  he  did  in  making  an  ex- 
amination, and  he  answered  that  he  travelled  the  main 
haul  ways,  saw  that  the  places  were  all  in  good  con- 
dition, and  that  the  air  was  travelling  in  its  proper 
course,  and  saw  if  there  were  any  falls  and  if  so  re- 
ported them,  and  that  he  travelled  the  rooms.  On 
cross-examination  in  behalf  of  his  employer,  he  was 
asked  if  he  travelled  the  eighth  east  off  the  main  north 
that  night,  and  he  answered  that  he  did,  and  that  he 
knew  it  was  all  right.  On  re-direct  examination  by 
appellee  he  answered  that  he  remembered  it  because  he 
had  to  travel  every  road  every  night ;  that  because  his 
practice  was  to  travel  every  road,  room  and  entry,  in 
the  mine  each  night  he  knew  he  must  have  travelled 
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it  that  night.  He  testified  that  he  was  also  night  boss, 
and  that  a  gang  of  men  working  at  night  were  under 
his  direction  and  were  visited  by  him.  When  after- 
wards called  by  appellant  he  testified  that  there  were 
only  two  main  haul  ways  in  the  mine, — the  main  north 
and  the  main  south.  He  then  testified  that  there  was 
nothing  in  an  entry  way  three  feet  and  nine  inches 
high  to  prevent  the  successful  operation  of  the  mine,  if 
the  mule  was  small  enough  to  go  through,  and  that  the 
driver  had  to  take  those  chances ;  that  that  was  in  the 
business ;  and  when  his  statement  that  the  driver  had 
to  take  the  chances  was  excluded,  he  stated  that  there 
was  nothing  in  such  a  condition  of  the  entry  way  to 
prevent  the  successful  operation  of  the  mine  for  the 
driver,  with  proper  caution.  He  also  testified  that  he 
did  not  have  occasion  to  mark  the  place  where  appel- 
lee said  he  was  hurt  at  any  time  during  the  month  in 
which  he  was  hurt.  As  appellee  was  injured  on  May 
27th,  the  examiner  had  not  marked  the  place  during 
his  examinations  in  the  twenty-seven  preceding  nights. 
Other  proof  showed  that  during  the  two  weeks  appel- 
lee had  been  driving  in  that  entry  he  made  repeated 
complaint  of  the  roof  and  had  told  the  assistant  mine 
manager  that  it  had  to  be  brushed  or  fixed;  that  it 
might  be  all  right  for  an  experienced  driver,  but  that 
he  was  a  green  horn  at  driving  and  could  not  pull  coal 
there  till  it  was  brushed  or  repaired,  and  that  the  as- 
sistant manager  replied  that  he  would  have  the  night 
shift  repair  it  at  once;  that  appellant  did  repair  the 
worst  place  and  appellee  complained  again,  and  that 
further  brushing  was  done,  and  that  appellant  had 
been  brushing  the  night  before  appellee  was  hurt,  but 
had  not  reached  the  place  where  he  was  injured.  It 
was  also  shown  that  there  is  no  light  in  the  mine  except 
the  lamp  on  the  cap  of  each  person,  and  that  that  light 
reveals  an  object  only  within  about  fifteen  feet. 
There  was  in  evidence  a  map  of  the  mine,  drawn  to  a 
scale,  and  showing  the  various  roadways  and  entries, 
cross  cuts  and  rooms.    Appellee  asserts  that  the  ap- 
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plication  of  this  scale  to  the  ways  shown  upon  the  map 
will  establish  that,  taking  into  account  the  places  where 
the  mine  examiner  would  have  to  double  back  and 
travel  the  same  road  twice,  he  would  have  to  travel 
about  thirty-eight  miles  each  night  to  cover  all  the 
ways  and  visit  all  the  places  where  men  worked  in 
this  mine;  and  appellee  argues  that  this  could  not  be 
done,  and  that  from  its  impracticability,  the  lack  of  any 
personal  recollection  by  the  examiner  that  he  visited 
this  entry  way  the  night  before  appellee  was  hurt,  and 
his  failure  to  make  any  marks  at  this  place  which  the 
assistant  mine  manager  conceded  had  for  two  weeks 
needed  brushing  and  repairing,  the  jury  had  a  right  to 
believe  the  examiner  did  not  visit  that  entry  that  night 
or  for  some  considerable  time  before  that.  Appellant 
contends  that  a  reasonable  scaling  of  the  ways  upon  the 
map  will  show  the  distance  necessary  to  be  travelled  to 
inspect  all  parts  of  the  mine  was  a  little  over  six  and 
a  half  miles.  We  think  appellee's  estimate  is  much 
nearer  the  fact.  In  this  state  of  the  proof  appellee  had 
a  right  to  go  to  the  jury  under  the  second  count,  and 
to  have  instructions  based  thereon. 

The  fourth  count  is  based  upon  parts  of  paragraphs 
"  (b) "  and  "  (c) "  of  said  section  18,  which  require  that 
no  one  shall  be  allowed  to  enter  the  mine  to  work 
therein,  except  under  the  direction  of  the  mine  man- 
ager, until  all  conditions  shall  have  been  made  safe; 
and  which  require  the  mine  examiner  to  make  a  daily 
record  of  the  conditions  of  the  mine,  as  he  has  found  it, 
in  a  book  kept  in  the  office  for  the  information  of  all 
persons  interested,  which  record  must  be  made  each 
morning  before  the  miners  are  permitted  to  descend 
into  the  mine.  The  fourth  count  charged  appellant 
with  a  wilful  violation  of  these  provisions,  and  with 
•neglecting  to  cause  such  a  record  to  be  made  and  kept 
at  the  office  or  at  any  other  accessible  place,  and  with 
permitting  appellee  and  others  to  enter  and  remain 
and  work  in  the  mine,  not  under  the  direction  of  the 
mine  manager,  notwithstanding  dangerous  conditions 


232  Appellate  Courts  of  Illinois. 

Vol.  132.]        Marquette  Third  Vein  Coal  Co.  v.  Allison. 

existing  in  said  entry  where  appellee  was  injured,  and 
that  by  means  thereof  appellee  was  injured.  The 
proof  showed  two,  if  not  three,  violations  of  these  re- 
quirements. The  book  was  a  set  of  printed  reports, 
and  all  the  mine  manager  usually  did  when  he  came 
up  in  the  morning  was  to  date  and  sign  the  printed 
report.  Once  in  a  great  while  he  would  add  something 
to  the  printed  matter,  but  there  was  nothing  written 
but  date  and  signature  on  the  morning  preceding  ap- 
pellee's injury  and  for  a  month  before.  This  was  not  a 
compliance  with  the  law.  Henrietta  Coal  Co.  v.  Mar- 
tin, 221  111.  460.  At  that  time  this  book  was  not  kept 
in  the  office  as  the  statute  required,  but  in  the  engine 
room,  a  small  room  not  practically  accessible  to  the 
four  hundred  miners,  drivers  and  other  laborers,  who 
daily  went  down  into  this  mine.  If  the  jury  concluded 
the  conditions  existing  in  the  eighth  east  entry  were 
dangerous  that  night,  then  appellant  further  violated 
the  statute  in  the  failure  of  the  mine  examiner  to  make 
a  record  of  those  conditions  in  that  book  that  morning 
and  before  permitting  appellee  and  others  to  go  down 
into  the  mine.  It  was  therefore  proper  to  instruct  the 
jury  under  the  fourth  count. 

We  conclude  that  the  proof  warranted  a  verdict  for 
appellee.  It  may  well  be  that  if  the  examiner  had  made 
and  placed  in  the  office  a  written  report  specifying  the 
dangers  at  that  place,  the  mine  manager  would  not  have 
permitted  appellee  to  descend  into  the  mine  that  morn- 
ing until  that  condition  had  been  removed.  As  the 
jury  were  warranted  in  finding  these  acts  and  omis- 
sions wilful  violations  of  the  statute,  as  the  word  "wil- 
ful" in  this  statute  has  frequently  been  defined  by  our 
courts,  the  contributory  negligence  of  appellee,  if  any, 
was  not  a  defense,  except  to  the  first  count.  Keeping 
that  in  view,  no  error  appears  in  the  rulings  of  the  court 
upon  the  instructions,  so  far  as  they  are  discussed  by 
appellant.  It  may  be  that  the  court  might  well  have 
refused  the  very  general  fifth  instruction  requested  by 
appellee,  based  on  the  third  count,  and  might  properly 
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have  struck  out  of  appellee's  first  instruction  the  refer- 
ence to  the  third  count;  but  the  trial  was  upon  that 
as  well  as  the  other  counts,  and  these  instructions  did 
not  mistate  any  legal'  principle.  Appellant  could  have 
asked  an  instruction  directed  solely  to  this  third 
count,  and  which  would  have  given  the  jury  the  law 
upon  that  subject ;  but  it  did  not  see  fit  to  do  so. 

To  correct  a  too  prevalent  omission,  we  call  atten- 
tion to  the  fact  that  the  abstract  of  the  bill  of  excep- 
tions does  not  show  which  party  moved  for  a  new  trial 
and  excepted  to  the  denial  of  that  motion.  This  ab- 
stract is  a  mere  index  of  all  that  occurred  after  action 
upon  the  instructions.  This  is  insufficient.  Appellee 
sued  for  $5,000  and  recovered  but  $275,  and  for  all  that 
is  shown  in  that  part  of  the  abstract  referred  to  it 
might  have  been  the  appellee  who  made  that  motion 
and  preserved  that  exception. 

The  judgment  is  affirmed. 

'Affirmed. 


Alberty  Fread  et  al.  v.  Charles  L.  Hoag  et  al. 

Gen.  No.  4,601. 

1.  Appeal — what  waives  motion  to  dismiss.  A  motion  to  dis- 
miss an  appeal  for  irregularities  in  perfecting  the  same  is  waived 
by  filing  a  brief  to  the  merits. 

2.  Solicitor's  fees — what  does  not  preclude  apportionment  of. 
The  failure  of  a  bill  for  partition  to  pray  for  a  partition  of  the 
entire  land  of  the  parties  in  interest  and  a  slight  inaccuracy 
contained  in  the  bill  with  respect  to  the  description  of  the  prop- 
erty sought  to  be  partitioned,  will  not  preclude  the  apportionment 
of  solicitor's  fees  and  their  allowance  to  the  complainant,  where 
the  defense  interposed  accomplished  nothing  more  than  to  point 
out  the  inaccuracy  in  such  description. 

3.  Solicitor's  fees — power  of  court  to  allow,  to  defendants  in 
partition  suit.  A  court  of  chancery  In  a  partition  proceeding  is 
without  power  to  allow  a  solicitor's  fee  to  a  defendant  who  has 
filed  an  answer  setting  up  no  substantial  defense;  and  the  filing 
of  an  unnecessary  cross-bill  does  not  confer  such  power. 
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Bill  In  equity.  Appeal  from  the  Circuit  Court  of  LaSalle 
county;  the  Hon.  Richard  S.  Fabband,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Reversed  and  remanded. 
Opinion  filed  March  13,  1907. 

Fowler  Bros.,  for  appellants. 

A.  J.  Williamson  and  H.  M.  Kelly,  for  appellees. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Alberty  Fread,  Estella  "Wickett  and  Leah  Morrell, 
a  minor,  by  her  next  friend,  filed  a  bill  in  equity  for  the 
partition  of  real  estate  left  by  Charles  H.  Hoag,  their 
ancestor,  who  had  died  intestate,  leaving  about  two 
hundred  and  thirty  acres  of  farm  land,  besides  vil- 
lage lots,  all  in  LaSalle  county.  On  the  first  day  of 
the  term  of  court  to  which  the  bill  was  filed,  defend- 
ants filed  an  answer,  and  all  the  defendants,  except  the 
administrator,  also  filed  a  cross-bill  for  partition.  The 
court  denied  a  motion  by  complainants  to  strike  the 
cross-bill  from  the  files,  and  overruled  their  demurrer 
to  said  cross-bill,  and  the  original  complainants  an- 
swered it  under  protest,  denying  in  such  answer  the 
right  to  file  such  a  cross-bill.  Three  days  after  the 
answer  and  cross-bill  by  defendants  were  filed,  the  com- 
plainants filed  an  amendment  to  their  bill.  The  cause 
was  referred  to  the  master  to  report  proofs  and  con- 
clusions, and  he  reported  that  partition  should  be  made 
pursuant  to  the  prayer  of  the  bill.  A  decree  of  par- 
tition was  then  entered  which  found  that  all  the  ma- 
terial allegations  contained  in  the  bill  were  true  and 
that  partition  ought  to  be  made.  There  was  a  decree 
of  sale,  and  a  sale  for  $24,576.19,  which  was  approved. 
Before  any  decree  had  been  entered,  cross-complain- 
ants had  filed  a  petition  for  the  allowance  of  solicitor's 
fees  to  th.em,  and  in  the  original  reference  to  the  mas- 
ter to  report  proofs  and  conclusions  the  matter  of 
solicitor's  fees  to  cross-complainants  had  been  in- 
cluded, but  in  the  report  on  the  merits  made  soon 
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thereafter  the  master  reserved  the  question  of  solic- 
itor's fees.  During  the  proceedings  such  steps  were 
taken  that  the  court  appointed  another  attorney  guard- 
ian ad  litem  for  .Leah  Morrell,  and  he  filed  an  answer 
for  her  which  was  practically  an  answer  to  hoth  the 
original  bill  and  the  cross-bill,  so  that  she  apparently 
ceased  to  occupy  the  position  of  a  complainant.  After 
the  sale  had  been  approved  the  complainants,  Alberty 
Fread  and  Estella  Wickett,  filed  a  petition  requesting 
an  allowance  to  them  for  solicitor's  fees,  and  it  was 
referred  to  the  master  to  take  and  report  proofs  only. 
The  matter  of  solicitor's  fees  was  then  before  the  mas- 
ter upon  a  reference  to  take  arid  report  proofs  and  con- 
clusions as  to  the  application  of  cross-complainants, 
and  to  take  and  report  proofs  without  conclusions  as  to 
the  original  complainants.  He  took  proofs  and  re- 
ported them  with  certain  conclusions.  He  reported 
that  cross-complainants  were  not  entitled  to  solicitor's 
fees,  and  that  defendants  to  the  original  bill  had  a  good 
defense  thereto.  Each  side  filed  objections  before  the 
master,  which  the  master  overruled  and  which  stood  as 
exceptions  on  the  hearing  before  the  court.  The  objec- 
tion by  the  complainants  in  the  original  bill  was  to  the 
finding  of  the  master  that  the  defendants  had  a  good 
defense  to  the  bill.  The  objection  by  the  cross-com- 
plainants was  to  the  finding  by  the  master  that  there 
was  no  warrant  of  law  for  the  allowance  of  solicitor's 
fees  to  cross-complainants.  These  were  heard  before 
another  judge  than  the  one  who  entered  the  decrees  of 
partition  and  sale.  The  court  sustained  the  exceptions 
of  the  cross-complainants,  and  overruled  the  excep- 
tions of  the  original  complainants,  and  made  findings 
under  which  the  original  complainants  could  not  be 
entitled  to  solicitor's  fees,  and  then  awarded  them  $300 
solicitor's  fees,  and  directed  that  $125  thereof  should 
be  paid  out  of  the  shares  of  the  three  original  com- 
plainants and  $175  out  of  the  shares  of  the  original 
defendants,  and  awarded  to  cross-complainants  so- 
licitor's fees  in  the  sum  of  $700  and  directed  that  it  be 
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paid  out  of  the  shares  of  the  cross-complainants,  de- 
fendants to  the  original  bill.  These  fees  were  directed 
paid  to  the  respective  solicitors,  which  was  erroneous. 
McMullen  v.  Reynolds,  209  111.  504.    . 

The  record  recites  that  "complainant  in  original 
bill"  prayed  and  was  granted  an  appeal,  which  it  is 
argued  was  imperfect  as  not  specifying  which  com- 
plainant was  meant.  At  the  same  term  and  within  the 
time  fixed  for  filing  the  appeal  bond  the  complainants, 
using  the  plural  number,  asked  and  were  granted  an 
extension  of  time  in  which  to  file  their  appeal  bond, 
and  within  the  time  of  that  extension  Alberty  Fread 
and  Estella  Wickett  filed  an  appeal  bond,  xwith  sure- 
ties, which  was  approved.  We  originally  dismissed 
this  appeal  for  defects,  on  motion  of  appellees,  but  we 
afterwards  found  that  appellees  had  filed  briefs  argu- 
ing the  merits  on  the  same  day  the  motion  was  entered, 
and  before  we  had  taken  action  thereon.  They  had 
thereby  joined  in  error  (Truesdale  v.  Ford,  40  111.  80; 
Ferrias  v.  People,  71  111.  App.  559),  and  were  thereby 
precluded  from  a  motion  to  dismiss  the  appeal.  Mat- 
son  v.  Connelly,  24  111.  142;  Brockway  v.  Eowley,  66 
111.  99. 

They  had  also  assigned  cross  errors,  claiming  the  en- 
tire $1,000.  We  therefore  vacated  the  dismissal  and 
permitted  the  cause  to  proceed  upon  the  issues  so 
made. 

Section  40  of  the  Partition  Act  provides  that  in  par- 
tition cases,  "when  the  rights  and  interests  of  all  the 
parties  in  interest  are  properly  set  forth  in  the  petition 
or  bill,  the  court  shall  apportion  the  costs,  including  the 
reasonable  solicitor's  fee,  among  the  parties  in  inter- 
est in  the  suit,  so  that  each  party  shall  pay  his  or  her 
equitable  portion  thereof,  unless  the  defendants,  or 
some  one  of  them,  shall  interpose  a  good  and  substan- 
tial defense  to  such  bill  Qr  petition."  The  original  bill 
for  partition  correctly  set  forth  the  rights  and  inter- 
ests of  all  the  parties  in  interest,  unless  the  slight 
omissions  and  inaccuracies  hereinafter  stated  can  be 
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considered  a  failure  in  that  respect.  The  answer  of 
the  defendants  did  not  set  up  any  defense,  but  it  called 
attention  to  such  errors  and  omissions.  The  amend- 
ment to  the  bill  obviated  all  just  objections.  We  have 
carefully  examined  and  considered  the  several  descrip- 
tions found  in  the  bill,  answer  and  decree.  As  to 
nearly  all  the  land  the  description  in  the  original  bill 
is  correct.  The  testator  owned  a  part  of  lot  15  in 
Hoag's  addition  to  the  village  of  Serena.  That  was 
omitted  from  the  original  bill,  and  was  stated  in  the  an- 
swer. But  the  statute  does  not  in  terms  require  that 
a  bill  shall  ask  partition  of  all  the  real  estate  owned 
by  the  parties,  and  it  is  not  a  defense  to  such  a  bill  that 
it  does  not  include  all  real  estate  jointly  owned.  If  it 
was  omitted  for  the  purpose  of  making  extra  costs  or 
for  any  improper  purpose,  its  omission  might  justify 
a  refusal  to  allow  solicitor's  fees.  But  this  was  a 
fragment  of  a  lot  of  very  slight  value.  It  sold  for  $11. 
The  only  other  complaint  relates  to  a  tract  of  sixteen 
acres  and  a  fraction.  Both  the  original  bill  and  the 
answer  described  it  by  describing  nineteen  acres  and  a 
fraction,  and  taking  therefrom  three  acres  and  a  frac- 
tion. As  we  understand  it,  the  description  in  the  orig- 
inal bill  took  the  three  acres  from  the  south  end  of  the 
piece,  and  the  description  in  the  answer  and  cross-bill 
took  it  from  the  east  side  of  the  piece,  while  the  mas- 
ter's report  and  the  decree  adopted  a  simpler  descrip- 
tion than  either,  but  one  which  accorded  more  nearly 
with  the  answer  and  with  the  amendment  to  the  bill 
than  with  the  original  bill,  By  excluding  the  wrong 
part  of  the  entire  piece  described,  the  original  bill 
omitted  three  acres  and  a  fraction  which  the  ancestor 
owned  at  his  death,  and  took  in  a  like  quantity  of  land 
which  he  did  not  own.  This  is  the  only  substantial 
defect  in  the  original  bill,  and  it  was  cured  by  the 
amendment.  A  piece  of  this  ground  containing  about 
one-third  of  an  acre  was  occupied  by  a  church  society 
under  a  lease  from  deceased  for  the  purpose  of  a  meet- 
ing house  for  religious  purposes,  with  a  provision  that 
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if  the  house  should  be  removed  the  lease  should  cease. 
This  was  not  stated  in  the  original  bill,  but  was  stated 
in  the  answer  and  cross-bill.     The  cross-bill  did  not 
bring  in  the  trustees  of  the  society,  so  as  to  bind  them. 
By  the  amendment  to  the  bill,  they  were  made  defend- 
ants, and  complainants  got  them  into  court  with  an  an- 
swer.   This  meeting  house  was  notice  of  the  rights  of 
the  church  to  every  intending  purchaser.     The  bill 
called  for  a  sale  of  the  ground,  and  a  decree  thereunder 
and  a  sale  would  have  carried  all  the  title  of  the  heirs, 
and  it  is  not  likely  that  the  land  brought  a  dollar  more 
at  the  sale  because  the  perpetual  rights  of  the  church 
in  this  fraction  of  an  acre  were  defined  by  the  decree. 
The  bill  involved  nearly  230  acres  of  land.    The  only 
error  of  any  moment  in  the  original  bill  was  an  error 
in  description,  by  which  three  acres  and  a  fraction  were 
omitted  and  a  like  quantity  not  owned  by  the  parties 
was  included.     Should  complainants  lose  their  solici- 
tor's fees  on  that  account?    As  compared  with  the 
amount  of  land  to  be  sold,  the  amount  of  land  cov- 
ered by  the  error  was  slight.    The  proof  shows  that 
complainants'   solicitor  knew   of  the   errors   several 
weeks  before  the  term  to  which  the  suit  was  returnable 
and  that  he  designed  to  amend  and  cure  the  defect. 
Whether  he  learned  of  the  defect  from  an  attorney  who 
afterwards  appeared  as  one  of  the  solicitors  for  the 
cross-complainants,  or  whether  he  got  that  information 
from  some  other  source,  and  whether  complainants' 
solicitor  told  said  other  solicitor  some  weeks  before  the 
return  day  that  he  was  going  to  amend,  were  disputed 
questions.    But  we  think  the  proof  shows  the  correc- 
tion would  have  been  made  if  no  answer  had  been  filed. 
The  answer  was  filed  on  the  first  day  of  the  term  and 
before  court  convened  and  the  cross-bill  was  filed  on 
the  same  day.    Under  this  statute  there  are  frequently 
struggles  between  the  solicitors  for  different  heirs  as 
to  which  shall  first  file  a  bill  for  partition,  so  as  to  avail 
of  the  advantages  the  act  gives  to  the  solicitors  filing 
such  bill.    It  may  be  section  40  ought  to  be  amended  or 


Secoxd  District— A.  D.  1907.  239 

Fread  v.  Hoag. 

repealed,  but  we  can  only  enforce  it  in  proper  cases, 
without  regard  to  any  question  whether  courtesy  be- 
tween heirs  or  solicitors  should  have  led  them  to  a  dif- 
ferent course.  Under  all  the  circumstances  shown  by 
this  record,  we  do  not  think  this  error  in  description, 
slight  in  effect  as  compared  with  the  total  land  in- 
volved, and  which  complainants'  solicitor  knew  and  de- 
signed to  correct,  rendered  it  necessary  for  defendants 
to  employ  other  solicitors  and  file  an  answer.  So  far 
as  we  are  able  to  see,  complainants '  solicitors  have 
acted  equally  for  the  benefit  of  all  parties,  and  defend- 
ants had  no  need  to  file  an  answer  or  a  cross-bill  in 
order  to  secure  these  slight  corrections.  We  think 
that  under  the  principle  stated  in  Habberton  v.  Hab- 
berton,  156  111.  444,  complainants  were  entitled  to  an 
allowance  for  solicitor's  fees  under  the  statute.  In 
Tatro  v.  Tatro,  74  111.  App.  189,  speaking  upon  this 
subject,  we  said:  "We  think  there  is  no  merit  in  the 
claim  that  no  part  of  the  solicitors'  fees  should  have 
been  taxed  against  appellants  because  the  original  bill 
filed  in  the  cause  contained  an  improper  description  of 
the  property.  An  amended  bill  was  filed  in  apt  time 
correcting  the  description,  and  we  cannot  see  that  the 
employment  of  counsel  by  appellants  was  necessary 
to  protect  their  rights.  They  got  the  benefit  of  the 
services  of  complainant's  solicitors,  and  it  would 
seem  but  right  they  should  pay  a  just  proportion  of 
their  fees." 

Each  witness  fixed  the  value  of  the  services  at 
$1,000  and  that  was  the  total  sum  the  court  dis- 
tributed among  the  attorneys.  The  court  is  not  bound 
by  the  opinions  given  by  the  witnesses  on  that  subject. 
Lee  v.  Lomax,  219  111.  218.  No  defense  was  inter- 
posed and  there  was  no  difficulties  in  the  case.  We 
conclude  $700  a  reasbnable  allowance.  Complainants' 
appeal  bond  limited  the  appeal  to  the  order  allowing 
cross-complainants'  solicitors  $700,  but  the  prayer  and 
order  for  the  appeal  was  general  and  was  from  the 
entire  order.    The  order  was  not  severable  but  related 
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to  a  single  subject.  It  fixed  the  reasonable  solicitors' 
fees  at  $1,000  and  divided  that  sum  between  the  solici- 
tors for  complainants  and  the  solicitors  for  defend- 
ants. Complainants  ask  us  to  allow  them  the  entire 
sum.    We  hold  that  the  entire  order  is  before  us. 

Even  if  complainants  were  held  not  entitled  to  an 
allowance  for  solicitors '  fees  because  of  the  defects 
stated,  still  there  was  no  propriety  in  filing  the  cross- 
bill. The  intention  of  section  40  of  the  Partition  Act 
is  that  if  complainants  correctly  describe  the  rights 
and  interests  of  the  respective  parties,  and  if  no  sub- 
stantial defense  is  set  up,  and  if  complainants'  solici- 
tors conduct  the  proceedings  fairly  and  for  the  inter- 
ests of  all  parties  alike,  so  that  defendants  do  not 
need  another  solicitor  to  protect  their  rights  and  in- 
terests, then  a  reasonable  solicitors'  fee  shall  be  al- 
lowed complainants  and  apportioned  among  the  par- 
ties so  that  each  shall  bear  his  equitable  portion 
thereof;  while,  if  the  bill  of  complaint  substantially 
fails  to  meet  these  requirements,  or  if  a  substantial 
defense  is  interposed  in  good  faith,  then  no  solicitors' 
fees  shall  be  allowed  out  of  the  common  fund.  The 
cross-bill  should  have  been  eliminated,  and  even  if  the 
answer  had  been  necessary  and  had  set  up  a  valid 
defense,  yet  the  court  had  no  authority  to  make  an 
allowance  for  solicitors'  fees  to  defendants,  and  did 
not  acquire  that  authority  by  entertaining  an  unneces- 
sary cross-bill. 

The  entire  order  as  to  solicitors 9  fees  will  be  re- 
versed, and  the  cause  will  be  remanded  with  direc- 
tions to  fix  the  reasonable  solicitors'  fee  at  $700  and 
to  allow  the  same  to  the  complainants,  and  to  appor- 
tion the  same  among  the  several  parties  according  to 
their  several  interests  in  the  premises  as  established 
by  the  partition  decree. 

Reversed  and  remanded,  with  directions. 
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Sanitary  District  of  Chicago  y.  W.  R.  Curran  et  al. 
Gen.  No.  4,710. 

1.  Appeal — when  lies  from  taxation  of  costs.  An  appeal  ilea 
from  an  order  directing  that  a  certain  sum  or  item  be  taxed  as 
costs.  A  motion  to  retax  is  only  essential  to  the  gaining  of  an 
appealable  order  where  the  taxation  and  the  amount  thereof  have 
been  arrived  at  by  the  clerk  acting  without  special  order. 

2.  Attorney's  fees — what  bill  of  exceptions  need  not  show  to 
authorize  the  review  of  a  taxation  made  pursuant  to  statute.  To 
authorize  a  review  of  the  taxation  of  attorney's  fees  as  costs,  pur- 
suant to  statutory  enablement,  it  is  not  necessary  that  the  bill 
of  exceptions  should  show  all  the  evidence  heard  upon  the  trial 
of  the  cause  in  which  such  fees  are  taxed. 

3.  Attorney's  fees — what  essential  to  taxation  of,  as  costs. 
Under  section  19  of  the  Sanitary  District  Act,  in  order  to  entitle 
a  party  to  such  a  taxation,  the  burden  of  showing  the  essentials 
to  the  right  must  be  assumed  and  carried  by  the  party  seeking 
the  taxation. 

4.  Witnesses — when  limitation  upon  number  of,  impropei'. 
Upon  a  motion  to  tax  attorney's  fees  as  costs,  it  is  improper  for 
the  court  to  limit  the  number  (of  witnesses  which  may  be  called 
by  the  defendant  to  a  particular  number  where  those  witnesses 
who  are  called  by  such  defendant  appear  to  be  hostile. 

Action  for  damages  for  overflowing  lands.  Appeal  from  the 
Circuit  Court  of  Peoria  county;  the  Hon.  Theodore  N.  Green. 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1906. 
Reversed  and  remanded.    Opinion  filed  March  13,  1907. 

E.  C.  Lindley,  B.  M.  Chiperfield  and  Quinn  & 
Quinn,  for  appellant. 

Stevens  &  Hobton  and  T.  T.  Beach,  for  appellees. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

W.  R.  Curran  and  J.  V.  Graff  brought  suit  against 
the  Sanitary  District  of  Chicago  to  recover  damages 
for  overflowing  their  lands.  There  was  a  jury  trial, 
and  a  verdict  for  plaintiffs  for  $750.  After  verdict 
neither  party  asked  for  a  new  trial,  but  plaintiffs 
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moved  for  an  allowance  for  attorneys'  fees,  to  be 
taxed  as  costs  under  section  19  of  what  is  commonly 
known  as  the  Sanitary  District  Act,  being  the  section 
and  act  under  which  the  suit  was  brought,  and  also 
moved  for  judgment  on  the  verdict.  Proofs  were 
heard  by  the  court  on  that  motion,  and  it  was  ordered 
that  plaintiffs'  attorneys'  fees  be  fixed  at  $7,500,  and 
be  taxed  as  costs.  Plaintiffs  had  judgment  for  $750 
damages  and  also  for  their  costs,  and  that  $7,500  be 
taxed  as  a  part  of  the  costs,  as  plaintiffs'  reasonable 
attorneys'  fees.  This  is  an  appeal  by  defendant  from 
such  order  assessing  attorneys'  fees  to  be  taxed  as 
costs. 

Appellees  contend  that  there  is  no  appeal,  because 
an  appeal  was  not  taken  from  the  judgment  for  $750 
and  costs,  but  only  from  the  order  taxing  as  costs 
$7,500  for  plaintiffs'  attorneys'  fees.  A  party  can 
appeal  from  an  order  as  to  costs.  Miller  v.  Adams, 
4  Scam.  195;  P.  &  B.  V.  R.  R  Co.  v.  Bryant,  15  111. 
438.  In  those  cases  the  clerk  taxed  the  costs  without 
the  direction  of  the  court,  and  it  was  held  necessary 
to  first  move  to  retax  the  costs.  The  second  case 
above  cited  was  an  appeal  from  an  order  denying 
a  motion  to  retax  costs,  made  after  judgment,  and 
the  appeal  was  entertained  and  the  order  was  re- 
versed. Our  present  statute  allows  appeals  from  the 
Circuit  Court  to  this  court  from  all  final  judgments, 
orders  and  decrees.  The  order  to  tax  $7,500  as  at- 
torneys' fees  in  this  case  was  final  on  that  subject. 
Appellant  did  not  intend  to  question  the  judgment  for 
$750  on  the  verdict  nor  the  consequent  judgment  for 
costs,  and  we  see  no  reason  why  it  should  be  required 
to  appeal  from  a  judgment  which  it  did  not  intend 
to  question.  What  appellant  did  desire  to  litigate  was 
the  order  directing  a  certain  sum  to  be  taxed  as  a 
part  of  the  costs.  If  the  clerk  had  been  given  author- 
ity to  tax:  and  had  taxed  this  sum  without  the  previ- 
ous direction  of  the  court,  a  motion  to  retax  would 
have  been  necessary,  in  order  to  secure  action  by  the 
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court,  from  which  alone  an  appeal  could  be  prosecuted. 
But  here  the  court  had  acted,  and  hence  no  motion 
to  retax  was  necessary.  We  have  examined  the  re- 
cord in  Sanitary  District  v.  Bernstein,  175  111.  215, 
and  find  it  was  an  appeal  merely  from  an  order  allow- 
ing attorneys*  fees  under  the  eminent  domain  statute, 
and  not  from  the  general  judgment  in  that  case.  The 
Supreme  Court  said  it  was  "in  the  nature  of  an  allow- 
ance for  costs.' '  The  appeal  was  entertained.  We 
conclude  this  appeal  was  properly  allowed  and  taken 
from  the  order  taxing  attorneys '  fees  as  costs.  It 
is  said  there  is  nothing  before  the  court  for  lack  of 
an  exception  to  the  judgment.  The  bill  of  exceptions 
contains  an  exception  by  appellant  to  the  order  here 
appealed  from,  which  is  all  that  is  required  to  permit 
that  order  to  be  reviewed. 

It  is  argued  that  the  order  must  be  affirmed,  because 
the  bill  of  exceptions  does  not  contain  all  the  evidence. 
The  record  shows 'that  the  motion  to  have  attorneys' 
fees  allowed  to  appellees  and  taxed  as  costs  was  heard 
and  decided  on  February  10,  1906,  and  this  bill  of 
exceptions  shows  it  contains  all  the  proof  heard  at 
that  time,  and  it  is  therefore  sufficient,  unless  appel- 
lant was  required  to  preserve  all  the  evidence  heard 
at  the  trial.  The  contention  of  appellees  is  that  the 
court  had  a  right  to  consider  all  that  occurred  at  the 
trial,  and  all  that  the  trial  judge  saw  of  the  difficulty 
of  the  questions  involved,  and  of  the  skill  and  ability 
required  of  and  exercised  by  appellees'  attorneys,  and 
that  the  allowance  cannot  be  reviewed  here  without  a 
bill  of  exceptions  covering  the  entire  trial.  It  is  obvious 
that  such  a  rule  would  impose  so  heavy  a  burden  upon 
a  party  aggrieved  by  the  allowance  of  attorneys'  fees 
as  costs,  after  a  protracted  trial,  by  the  other  results 
of  which  such  party  intended  to  abide,  that  it  would 
practically  prevent  a  review  of  the  allowance.  The 
ad  damnum  in  the  present  case  was  $55,000.  Appel- 
lees in  their  brief  assert  that  they  proved,  by  more 
than  seventy-five  witnesses,  a  damage  of  over  $30,000. 
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It  would  not  only  be  a  gTeat  burden  upon  the  party 
dissatisfied  with  the  allowance  of  attorneys'  fees  to 
require  him  to  bring  here  all  that  evidence  merely  to 
secure  a  review  of  the  allowance,  but  it  would  also 
be  a  great  burden  upon  the  reviewing  court  to  require 
it  to  read^such  a  mass  of  testimony  in  order  to  pass 
upon  this  collateral  question.  We  think  that  if  ap- 
pellees had  obtained  a  verdict  and  a  judgment  for 
$55,000  or  $30,000,  but  the  judge  had  refused  to  allow 
what  they  regarded  as  reasonable  attorneys'  fees, 
and  they  desired  to  question  that  allowance,  they 
would  then  realize  how  great  a  burden  it  would  be 
to  require  them  to  reproduce  all  the  evidence  heard  at 
the  trial,  in  order  to  permit  a  review  of  the  allow- 
ance for  attorneys'  fees.  We  may  fairly  assume  that 
the  evidence  heard  at  the  trial  was  germane  to  the 
issues  raised  concerning  the  alleged  overflow  of  ap- 
pellees' lands  by  water  coming  from  appellant's  sani- 
tary district  channel.  It  is  not  claimed  here  that  such 
evidence  bore  any  relation  to  the  question  what 
amount  would  be  a  reasonable  fee  for  the  attorneys 
for  appellees,  except  as  it  would  indirectly  show  how 
important  and  how  difficult  the  litigated  questions 
were.  It  would  show  even  that  very  imperfectly,  for 
arguments  of  counsel  on  objections  and  on  the  merits 
usually  have  no  proper  place  in  the  bill  of  exceptions 
(People  v.  Chytraus,  183  111.  190),  and  yet  such  argu- 
ments might  have  been  the  most  important  and  most 
valuable  services  rendered  by  the  attorneys. 

A  party  is  not  in  all  cases  entitled  to  have  attor- 
neys' fees  taxed  as  costs  when  he  recovers  a  judgment 
under  this  statute.  Section  19  prescribes  the  condition 
which  must  exist  to  entitle  him-  to  such  taxation. 
When  that  condition  is  shown  to  exist,  it  is  still  neces- 
sary to  determine  what  will  be  a  reasonable  sum  to 
tax  in  his  favor.  We  hold  that  when  a  party  applies 
to  the  court  to  have  an  attorney's  fee  taxed  as  costs 
under  this  statute,  the  burden  is  upon  him  to  then 
make  complete  proof,  both  of  his  right  to  the  allow- 


Second  District— A.  D.  1907.  245 

Sanitary  District  of  Chicago  v.  Curran. 

ance  and  also  of  the  amount  which  ought  to  be  al- 
lowed. That  is  the  only  practice  which  will  preserve 
to  the  party  who  may  be  dissatisfied  with  the  action 
of  the  court  thereon  a  reasonable  opportunity  to  have 
such  action  reviewed,  where  neither  party  desires  to 
question  the  correctness  of  the  judgment  upon  the 
merits  of  the  case. 

Section  19  makes  it  a  prerequisite  to  any  allowance 
that  it  shall  appear  on  the  trial  that  at  least  sixty 
days  before  the  suit  was  begun  plaintiff  notified  the 
trustees  of  the  sanitary  district  in  writing  of  the 
amount  of  the  damages,  the  cause  of  the  damage,  and 
that  he  intended  to  sue  therefor,  and  that  the  amount 
recovered  shall  be  larger  than  the  amount,  if  any, 
offered  as  a  compromise.  Manifestly  the  fact  and 
amount  of  an  offer  of  a  compromise  is  not  required 
to  be  shown  at  the  trial  before  a  jury,  for  the  statute 
does  not  so  provide,  and  such  proof  at  the  trial  would 
violate  the  rule  that  one  may  offer  to  buy  his  peace 
without  subjecting  himself  to  have  the  offer  used 
against  him  as  a  confession  at  the  trial.  Some  of  the 
authorities  are  collected,  and  the  reason  for  the  rule 
stated,  in  Gehm  v.  People,  87  111.  App.  158.  Appel- 
lees did  not  show  any  compliance  with  these  provi- 
sions of  section  19.  They  however  call  attention  to 
the  fact  that  the  bill  of  exceptions  recites  that  it  con- 
tains all  the  proof  on  the  fixing  of  the  amount  of  the 
attorneys'  fee,  but  does  not  recite  that  it  contains  all 
the  proof  heard  on  the  motion  to  allow  plaintiffs'  at- 
torneys' fees.  Considering  that  certificate,  and  also 
some  expressions  by  appellants'  attorney,'  set  out  in 
the  bill,  statins:  the  ground  upon  which  he  denied  the 
right  of  appellees  to  any  allowance  for  attorneys' 
fees,  we  conclude  we  should  not  reverse  because  of  the 
absence  from  the  bill  of  exceptions  of  the  necessary 
proof  of  prior  notice  to  appellant,  and  of  what,  if 
anything,  it  offered  as  a  compromise. 

Curran  and  Graff,  the  appellees,  were  attorneys-at- 
law.    Curran  did  much  of  the  work  of  preparing  the 
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case  for  trial.  He  found  and  interviewed  most  of 
appellees'  witnesses  before  the  trial,  and  lie  examined 
most  of  them  in  chief.  No  attorneys'  fees  could  be 
taxed  for  his  services.  Cheney  v.  Ricks,  168  111.  533; 
Gray  v.  Robertson,  174  111.  242 ;  Garrett  v.  Peirce,  74 
111.  App.  225.  This  rule  rests  on  grounds  of  public 
policy.  Appellees  retained  three  other  lawyers,  who 
assisted  in  the  trial.  The  sum  allowed  seems  to  have 
been  reached  by  allowing  thirty-eight  days  for  the  ac- 
tual trial,  and  twelve  days  for  preparation,  or  fifty 
days  in  all,  and  allowing  each  of  said  three  attorneys 
$50  per  day  for  the  trial  and  the  preparation.  The 
lawyers  so  employed  by  appellees  were  Stevens  & 
Horton  and,  long  afterwards,  Beach,  of  the  firm  of 
Beach  &  Hodnett.  Appellees  had  a  right  to  employ 
as  many  attorneys  as  they  saw  fit,  and  the  high  stand- 
ing of  those  they  did  employ  is  well  known.  But  a 
plaintiff  in  such  a  case  may  see  fit  to  employ  more 
attorneys  or  men  of  higher  standing  in  the  profession 
than  the  necessities  of  the  case  require,  and  whom 
it  would  not  be  reasonable  to  require  the  defendant 
to  pay.  The  importance  of  this  case  no  doubt  re- 
quired men  of  the  ability  appellees  selected,  but  upon 
the  proof  before  us  we  conclude  that,  considering  the 
important  and  extensive  work  which  Curran  per- 
formed in  the  preparation  and  the  trial  of  the  case, 
Stevens  &  Horton  were  entirely  competent  to  do  all 
that  Curran  did  not  do,  and  that  no  reasonable  neces- 
sity is  shown  for  the  employment  of  Beach.  Again, 
the  provision  of  section  19  that  the  plaintiff  shall  re- 
cover "his  reasonable  attorneys'  fees,"  does  not  per- 
mit him  in  any  event  to  recover  more  than  he  has 
paid  or  become  liable  to  pay.  There  is  no  proof  what 
contract  appellees  had  with  Beach.  There  may  be  a 
contract  between  them  for  a  less  remuneration  than 
was  claimed  by  appellees  for  his  services.  Nor  do 
we  find  any  sufficient  proof  that  he  spent  twelve  davs 
in  preparation.  As  this  matter  must  be  tried  a<raW, 
we  suggest  that  one  necessary  element  was  not  fully 
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developed,  even  in  the  proof,  of  the  value  of  the  ser- 
vices rendered  by  Stevens  &  Horton.  Where  there  is 
no  contract,  and  has  been  no  payment  or  settlement 
or  charge,  it  is  not  sufficient  to  prove  merely  what 
are  the  usual  and  customary  charges  for  such  services 
in  the  court  and  county  where  rendered,  but  the  in- 
quiry should  be  what  is  usually  and  customarily 
charged  and  paid  for  such  services  as  between  parties 
capable  of  making  a  contract,  or  where  the  fee  to  be 
charged  or  paid  is  the  subject  of  contract.  Reynolds 
v.  McMillan,  63  111.  46;  L.  N.  A.  &  C.  By.  Co.  v.  Wal- 
lace, 136  111.  87;  Metheny  v.  Bohn,  164  111.  495;  Mc- 
Mannomy  v.  C.  D.  &  V.  R.  R.  Co.,  167  111.  497;  Dorsey 
v.  Corn,  2  111.  App.  533;  and  C.  &  S.  Traction  Co.  v. 
Gaines,  129  111.  App.  160.  The  proof  by  appellees 
of  the  number  of  witnesses  whom  Curran  examined 
at  the  trial  was  not  conclusive  upon  appellant,  and 
it  should  therefore  have  been  permitted  to  show  who 
examined  each  witness.  The  court,  during  the  hearing 
of  appellees'  witnesses  upon  this  motion,  limited  each 
side  to  six  witnesses,  and  gave  appellant  fifteen  min- 
utes in  which  to  select  six  out  of  the  much  larger  num- 
ber it  had  in  attendance.  Some  of  the  six  selected 
agreed  with  appellees'  witnesses  as  to  the  reasonable 
compensation  of  appellees'  attorneys,  and  the  others 
expressed  themselves  unable  to  form  an  opinion  upon 
that  subject.  These  witnesses  seemed  to  be  in  sym- 
pathy with  appellees  or  unwilling  to  testify  against 
their  interests,  and  when  that  appeared  we  think  the 
court  should  have  allowed  appellant  to  call  others. 

In  view  of  the  amount  claimed,  the  verdict  was  prac- 
tically the  award  of  only  nominal  damages.  To  sus- 
tain an  allowance  to  appellees  of  so  large  a  sum  as 
$7,500  as  their  reasonable  attorneys'  fees,  when  they 
were  substantially  defeated,  requires  proof  sufficient 
to  satisfy  our  judgment.  We  conclude  the  proof  be- 
fore us  does  not  warrant  the  allowance  made.  More- 
over, we  are  not  satisfied  with  the  manner  in  which 
the  motion  was  tried,  in  several  respects,  which  we 
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think  it  not  necessary  to  state  in  this  opinion.     We 
are  of  opinion  that  the  ends  of  justice  require  another 
hearing  upon  the  motion. 
The  order  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  Rock  Island  y.  Central  Union  Telephone  Com- 
pany. 

Gen.  No.  4,718. 

1.  Ordinance — when  grant  to  telephone  company  does  not  vio- 
late constitution.  The  grant  to  a  telephone  company  of  the 
power  to  erect  poles,  string  its  wires,  and  generally  to  construct 
and  maintain  a  telephone  system,  is  not  a  violation  by  a  mu- 
nicipality either  of  section  14  of  article  II  or  section  22  of  arti- 
cle IV  of  the  constitution  of  the  state. 

2.  Ordinance — rights  of  telephone  company  under  grant.  Where 
a  telephone  company  accepts  an  ordinance  giving  it  the  right  to 
construct  and  maintain  a  telephone  system,  and  acts  thereon,  a 
contract  is  created  which  cannot  be  revoked  or  rescinded  by  the 
municipality  unless  for  cause. 

3.  Ordinance — life  of  franchise  grant.  A  grant  to  a  corpora- 
tion aggregate,  limited  as  to  the  duration  of  its  existence,  without 
words  of  perpetuity  being  annexed  to  the  grant,  only  creates  an 
estate  for  the  life  of  the  corporation. 

4.  Ordinance — grant  to  telephone  company  not  exclusive.  A 
grant  to  a  telephone  company  to  construct  and  maintain  a  tele- 
phone system  is  not  exclusive  and  the  municipality  may  subse- 
quently grant  to  another  company  a  like  privilege. 

5.  Injunction — when  lies  to  restrain  threatened  trespass. 
Equity  has  jurisdiction  to  restrain  a  municipality  from  illegally 
interfering  with  or  destroying  the  property  of  a  telephone  com- 
pany which  is  conducting  a  telephone  system  pursuant  to  an  or- 
dinance which  it  has  accepted  and  acted  upon. 

6.  Injunction — rule  with  respect  to  issuance  of  preliminary 
mandatory.  While  it  is  not  usual  to  issue  a  preliminary  man- 
datory injunction,  yet  there  is  no  inflexible  rule  against  it  and 
such  a  preliminary  injunction  may  properly  be  issued  where  it 
is  necessary  to  maintain  the  status  quo  and  protect  the  rights 
of  the  complainant. 

7.  Equity — extent  of  relief  awarded  by.  Where  the  aid  of  a 
court  of  equity  is  invoked  for  a  proper  purpose,  a  court  will  give 
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such  relief,  if  the  facts  justify  it,  as  will  afford  a  complete  rem- 
edy; courts  of  equity  will  not  give  only  partial  relief  and  compel 
the  complainant  to  resort  to  a  court  of  law  for  the  remainder 
of  his  remedy. 

8.  City  council — when  may  lind  successors.  A  city  council 
has  power  to  make  a  grant  to  a  telephone  company  which  is 
binding  upon  its  successors. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Rock  Island 
county;  the  Hon.  Fsank  D.  Ramsay,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 

Statement  by  the  Court.  On  March  21,  1906,  the 
Central  Union  Telephone  Company  filed  a  bill  in 
equity  against  the  city  of  Rock  Island  and  its  mayor 
for  an  injunction,  and  gave  notice  of  an  applica- 
tion for  a  preliminary  injunction  thereunder.  On 
April  16,  1906,  the  complainant  filed  an  amended 
bill.  The  mayor  demurred  to  the  bill.  The  city 
filed  a  combined  demurrer  and  answer.  The  appli- 
cation for  an  injunction  was  heard  upon  bill,  an- 
swer and  proofs  in  the  form  of  affidavits.  The  hear- 
ing lasted  several  days,  and  during  that  hearing  the 
city  filed  a  cross-bill  against  the  telephone  company. 
A  preliminary  injunction  was  granted,  and  this  is  an 
appeal  therefrom  by  the  city  only.  The  mayor  did 
not  appeal. 

The  following  is  an  outline  of  the  principal  facts 
appearing  from  the  pleadings  and  proofs,  which  are 
admitted  or  not  seriously  disputed.  Appellee  was  in- 
corporated under  the  laws  of  this  state  in  1883,  and 
among  its  objects  were  to  transmit  and  receive  signals 
by  electricity  for  all  purposes,  and  to  do  a  telephone, 
telegraph  and  district  telegraph  business,  and  its 
duration  was  fixed  at  ninety-nine  years.  In  1887  ap- 
pellant adopted  an  ordinance  granting  to  appellee  the 
right  to  erect  and  maintain  its  poles  and  wires  on  the 
streets  and  public  ways  of  the  city  of  Rock  Island  for 
the  purpose  of  supplying  to  the  citizens  of  said  city 
and  the  public  communication  by  telephone.     It  re- 
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quired  appellee  to  furnish  the  city  the  use  of  certain 
telephones  free  of  charge  and  to  permit  the  city  to 
place  fire  alarm  wires  upon  its  poles  free  of  charge, 
and  provided  that  it  should  take  effect  only  on  appel- 
lee filing  with  the  city  clerk  its  written  acceptance 
thereof.  Appellee  filed  the  acceptance  within  a  few 
days  and  filed  the  ordinance  for  record  in  the  office 
of  the  recorder  of  said  county.  Appellee  had  previ- 
ously purchased  a  telephone  plant  then  in  existence 
in  Rock  Island,  and  the  ordinance  recognized  and 
approved  the  same.  Appellee  proceeded  under  said 
ordinance  to  erect  and  maintain  in  the  streets  of  said 
city  poles  and  wires  necessary  to  supply  citizens  and 
the  public  with  communication  by  telephone,  and 
operated  and  maintained  from  thence  hitherto  tele- 
phone lines  and  a  telephone  exchange  and  a  telephone 
system  under  said  ordinance.  It  furnished  the  city 
said  free  telephones,  and  the  city  placed  fire  alarm 
wires  upon  appellee's  poles  and  fixtures,  all  free  of 
charge.  In  1893  appellant  and  appellee  made  a  con- 
tract by  which  appellee  put  in  a  telephone  police  pa- 
trol system  for  appellant  for  an  annual  consideration 
agreed  upon;  and  appellee  also  furnished  appellant 
with  an  additional  number  of  free  telephones.  Ap- 
pellant is  still  using  said  police  patrol  system. 

Differences  arose  between  the  parties,  the  real  cause 
of  which  is  disputed.  On  September  15,  1902,  certain 
telephone  operators  in  the  employ  of  appellee  peti- 
tioned the  city  council  of  appellant  to  investigate  their 
grievances  against  appellee,  and  a  committee  was  ap- 
pointed to  make  said  investigation,  which  committee 
presented  a  report  unfavorable  to  appellee  on  Octo- 
ber 6,  1902,  and  thereupon  the  city  council  directed 
the  city  attorney  to  bring  in  an  ordinance  repealing 
said  ordinance  of  1887.  On  November  3,  1902,  the 
city  council  of  appellant  adopted  an  ordinance  repeal- 
ing said  ordinance  of  1887,  and  the  same  was  ap- 
proved by  the  mayor,  and  has  never  sine?  been  vetoed, 
repealed  or  amended.    On  November  5,  1902,  the  city 
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attorney  of  appellant  notified  appellee  in  writing  of 
the  passage  of  said  repealing  ordinance,  and  that  ap- 
pellee was  without  a  franchise  in  said  city  and  was 
operating  without  permission  of  said  city,  and  di- 
rected appellee  to  cease  conducting  the  business  of 
a  telephone  exchange  within  said  city,  and  therein 
stated  that  unless  its  operations  were  stopped  appel- 
lant would  take  forcible  steps  to  attain  that  end. 
Thereafter  there  were  negotiations  between  the  parties 
which  failed,  near  the  close  of  which  appellant  pre- 
pared an  ordinance  which  it  notified  appellee  it  would 
pass  if  appellee  would  accept  it.  Appellee  refused  to 
accept  it,  and  prepared  an  ordinance  which  it  would 
be  willing  to  accept,  but  appellant  refused  to  pass  it. 
Before  the  offers  and  rejections  of  these  ordinances, 
and  on  November  2,  1903,  the  city  council  adopted 
a  resolution  ordering  appellee  within  three  days  to 
remove  their  telephones  from  the  city  offices,  and  on 
November  6,  1903,  it  notified  appellee  of  said  resolu- 
tion. On  August  1,  1904,  the  city  council  adopted  a 
resolution  directing  the  mayor  to  notify  appellee  to 
remove  certain  of  its  poles  within  forty-eight  hours, 
and  to  remove  all  poles  planted  in  the  city  since  ap- 
pellee's franchise  had  been  revoked.  On  July  10, 
1905,  the  mayor  of  the  city  notified  appellee  that  un- 
less it  removed  certain  poles  and  wires  between  the 
hours  of  seven  and  twelve  o'clock  the  next  forenoon, 
he,  the  mayor,  would  remove  the  same,  and  he  warned 
appellee  in  said  notice  not  to  set  any  more  poles  in 
the  city  without  permission.  On  March  19,  1906,  the 
efforts  at  a  compromise  by  a  new  ordinance  having 
failed,  the  city  council  adopted  a  resolution  directing 
the  mayor  to  notify  appellee  that  if  it  did  not  pre- 
sent an  acceptable  ordinance  to  the  city  council  on  the 
following  Wednesday  the  mayor  would  remove  the 
wires,  cables  and  poles  from  the  streets  and  alleys. 
On  March  19,  the  mayor  verbally  notified  appellee 
that  he  did  not  know  whether  he  would  wait  until  said 
Wednesday  before  beginning  operations.     This  bill 
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was  filed  on  said  following  Wednesday,  and  after  a 
meeting  of  the  city  council  on  that  day  at  which 
further  efforts  to  adjust  the  differences  between  the 
parties  failed. 

Appellee  has  about  1,469  telephones  in  operation 
within  the  city  of  Eock  Island,  and  has  connections 
from  said  telephones  to  various  cities  and  villages 
outside  of  Eock  Island,  and  both  within  and  outside 
the  state  of  Illinois.  Appellee  claims  to  have  ex- 
pended approximately  $100,000  upon  said  plant.  Ap- 
pellant claims  that  the  expenditure  has  been  much 
less. 

Appellee  contends  that  the  motive  of  appellant  in 
passing  said  repealing  ordinance  and  in  said  subse- 
quent proceedings  was  to  compel  appellee  to  accede 
to  the  demands  of  its  employes  in  a  certain  contro- 
versy between  it  and  them.  Appellant  contends  that 
the  poles  of  appellee  are  old,  worn  and  decayed;  that 
its  instruments  are  old,  defective  and  entirely  out  of 
date;  that  its  service  is  very  poor  and  unsatisfactory 
to  the  public;  that  its  rates  are  unreasonable  and  ex- 
tortionate; that  its  officers  and  operators  are  insolent 
to  its  patrons;  and  that  it  passed  said  repealing  ordi- 
nance because  of  said  unsatisfactory  conditions.  In 
answer  to  this  appellee  contends  that  it  is  operating 
a  first  class  and  satisfactory  telephone  system,  and 
that  its  charges  are  as  reasonable  as  the  charges  for 
like  service  in  other  cities  of  like  size,  and  are  as 
low  as  they  can  be  placed  with  profit  to  appellee. 
Many  affidavits  were  read  in  evidence  by  the  parties 
in  support  of  these  respective  contentions.  Certain 
additional  affidavits  presented  by  appellant  the  court 
refused  to  hear,  because  not  presented  within  the  time 
limited  by  the  court,  and  complaint  is  made  of  this 
action;  but  the  contents  of  said  affidavits  are  not  set 
forth  in  the  abstract  and  they  will  therefore  not  be 
considered.  The  court  granted  a  preliminary  injunc- 
tion pursuant  to  the  prayer  of  the  bill. 

Appellant    contends    that    the    ordinance    of    1887 
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granted  a  franchise  to  appellee,  and  therefore  vio- 
lated section  22  of  article  4  of  the  Constitution  which 
forbids  the  passing  of  any  local  or  special  law  grant- 
ing to  any  corporation  any  special  or  exclusive  privi- 
lege, immunity  or  franchise  whatever;  that  said  ordi- 
nance of  1887  granted  to  appellee  special  privileges, 
and  therefore  violated  section  14  of  article  2  of  the 
Constitution,  which  forbids  the  passing  of  any  law 
making  any  irrevocable  grant  of  special  privileges  or 
immunities;  that  said  ordinance  of  1887  granted  ap- 
pellee a  perpetual  right  and  was  therefore  void.  Ap- 
pellant also  contends  that  if  said  ordinance  was  valid, 
and  if.it  was  a  contract  and  not  the  grant  of  a  fran- 
chise, still  no  city  council  could  bind  a  later  city 
council  in  that  way,  and  any  subsequent  city  council 
could  repeal  said  ordinance  at  pleasure;  that  if  this 
position  is  not  well  taken,  still  any  later  council  could 
repeal  said  ordinance  for  cause,  and  that  the  city 
council  is  sole  judge  when  sufficient  cause  exists  to 
authorize  it  to  abrogate  the  contract,  and  its  action  in 
passing  a  repealing  ordinance  is  therefore  final;  that 
if  it  is  not  the  sole  judge  of  such  cause,  still  its  ac- 
tion in  passing  the  repealing  ordinance  is  prima  facie 
proof  that  due  cause  existed,  and  that  such  prima 
facie  proof  has  not  been  overcome  in  this  record ;  and 
that  the  proofs  clearly  show  due  cause  existed  for  abro- 
gating the  contract.  Appellant  further  contends  that 
this  is  a  bill  for  specific  performance,  and  that  appel- 
lee's remedy  is  at  law;  that  no  injunction  should  have 
been  granted  in  any  event  till  the  final  hearing;  that 
the  allegations  of  the  cross  bill  made  a  preliminary  in- 
junction unnecessary  and  improper;  and  that  the  in- 
junction is  too  broad,  especially  in  permitting  poles 
to  be  erected  and  wires  strung  pending  the  suit. 

J.  T.  Kenworthy,  S.  B.  Kenworthy  and  Oliver 
Olson,  for  appellant. 

W.  B.  Mann  and  McEniry  &  McEniry,  for  appel- 
lee; D.  K.  Tone,  of  counsel. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

In  Chicago  City  Eailway  Co.  v.  People,  73  HI.  541, 
it  was  held  that  a  municipal  corporation  cannot  grant 
a  franchise;  that  an  ordinance  similar  in  principle  to 
the  ordinance  of  1887  here  involved  does  not  grant 
a  franchise,  but  a  mere  license ;  that  it  does  not  grant 
any  special  privileges  which  would  prevent  a  like 
grant  to  any  other  company  possessed  of  like  powers ; 
and  that  such  an  ordinance  does  not  violate  the  Con- 
stitution. True,  the  court  there  did  not  discuss  sec- 
tion 14  of  article  2  of  the  Constitution,  upon  which  ap- 
pellant here  in  part  relies,  which  provides  that  no  law 
shall  be  passed  "making  any  irrevocable  grant  of 
special  privileges  or  immunities."  But  as  the  court 
there  holds  that  such  an  ordinance  does  not  grant  any 
special  privileges,  it  in  effect  holds  that  such  an  ordi- 
nance does  not  violate  said  constitutional  provision. 
The  fact  that  a  strong  dissenting  opinion  was  filed, 
asserting  the  very  positions  taken  by  appellant  here, 
and  insisting  that  the  ordinance  there  in  question  did 
grant  special  privileges,  and  did  violate  the  Constitu- 
tion, shows  that  the  subject  was  thoroughly  considered, 
and  that  the  position  taken  by  the  court  was  the  result 
of  mature  deliberation.  That  decision,  rendered  in 
1874,  has  been  recognized  and  followed  ever  since  as 
fixing  the  law  of  this  state  upon  the  main  question  here 
involved.  This  doctrine  is  affirmed,  and  some  of  the 
cases  applying  it  are  cited,  in  City  of  Chicago  v. 
Rothschild,  212  111.  590.  The  ordinance  of  1887  upon 
which  appellee  relies  was  therefore  not  the  grant  of 
a  franchise,  or  of  special  privileges,  and  it  was  not 
therefore  void  under  section  22  of  article  4  of  the 
Constitution  which  forbids  granting  to  any  corpora- 
tion any  special  or  exclusive  privilege,  immunity  or 
franchise,  nor  was  it  void  under  said  section  14  of 
•article  2  thereof. 

It  is  equally  well  settled  that  when  the  ordinance 
here  adopted  by  appellant  in  1887  was  afterwards  ac- 
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cepted  by  appellee  in  pursuance  of  the  terms  of  the 
ordinance,  and  was  filed  for  record,  there  was  thereby 
created  a  contract  between  appellant  and  appellee,  by 
which  appellee  acquired  a  contract  right  to  do  the  acts 
which  the  ordinance  authorized  it  to  do,  and  that  after 
appellee  had  expended  money  in  erecting  the  struc- 
tures thereby  authorized,  in  reliance  thereon,  said  con- 
tract could  not  afterwards  be  revoked  or  rescinded 
by  appellant, — unless,  indeed,  it  could  be  revoked  for 
cause,  which  we  need  not  now  decide.  Chicago  Tele- 
phone Co.  v.  Northwestern  Telephone  Co.,  199  111.  324 ; 
People  ex  rel.  v.  Central  Union  Telephone  Co.,  192 
111.  307.  Even  if  the  arrangement  be  only  by  resolu- 
tion, it  has  the  effect  of  a  contract  after  the  licensee 
has  accepted  the  grant  and  erected  the  authorized 
structures.  Village  of  London  Mills  v.  White,  208  111. 
289. 

The  ordinance  of  1887  did  not  limit  the  period  dur- 
ing which  appellee  could  maintain  its  poles  and  wires 
upon  the  street.  That  did  not  make  the  ordinance  a 
grant  in  perpetuity,  and  therefore  invalid.  A  grant 
to  a  corporation  aggregate,  limited  as  to  the  duration 
of  its  existence,  without  words  of  perpetuity  being 
annexed  to  the  grant,  only  creates  an  estate  for  the 
life  of  the  corporation.  St.  Claire  County  Turnpike 
Co.  v.  People,  82  111.  174,  affirmed  as  Turnpike  Co. 
v.  Illinois,  96  U.  S.  63;  Snell  v.  City  of  Chicago,  133 
111.  413,  432.  Appellee's  charter,  which  became  ef- 
fective on  June  27,  1883,  fixed  its  duration  at  ninety- 
nine  years.  The  general  incorporation  act  under 
which  it  was  organized  permitted  it  that  duration. 
This  license,  when  accepted  and  acted  under  by  ap- 
pellee, became  a  grant  for  the  duration  of  appellee's 
corporate  life,  and  no  longer,  and  therefore,  though 
the  ordinance  of  1887  did  not  in  terms  limit  the  dura- 
tion of  the  grant,  yet  it  was  not  unlimited. 

The  argument  that  the  ordinance  of  1887  grants  ex- 
clusive privileges  because  appellee  necessarily  has  ex- 
clusive possession  of  the  spot  where  each  pole  stands, 
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is  too  technical.  Nothing  in  that  ordinance  prevents 
a  like  grant  to  another  company  for  a  like  purpose. 
Chicago  City  Ry.  Co.  v.  People,  supra.  This  principle 
was  applied  to  telephone  companies  in  Chicago  Tele- 
phone Co.  v.  Northwestern  Telephone  Co.,  supra. 
Appellant  has  itself  made  another  grant  to  another 
company  to  occupy  the  same  streets  whose  use  it 
granted  to  appellee  by  the  ordinance  of  1887. 

Appellee  erected  poles,  strung  wires,  put  telephones 
into  residences  and  business  houses,  established  and 
operated  a  telephone  exchange,  and  expended  a  large 
sum  of  money  upon  the  faith  of  this  ordinance.  It 
is  obvious  that  under  the  plainest  principles  of  ordi- 
nary justice  it  cannot  be  deprived  of  these  property 
rights  by  the  mere  caprice  of  the  city  council.  Ap- 
pellant claims  that  appellee's  appliances  are  out  of 
date,  old,  defective  and  of  slight  value ;  that  its  charges 
are  exorbitant,  and  that  its  officers  and  employes  are 
insolent  to  its  patrons.  There  is  in  Rock  Island  a 
rival  telephone  company  of  which  appellant  avers  that 
its  appliances  are  new  and  modern,  its  service  ex- 
cellent and  its  rates  much  more  reasonable.  If  this 
is  true,  the  natural  result  will  be  that  the  public  will 
cease  to  use  the  instruments  of  appellee  and  will  use 
the  instruments  and  connections  of  the  other  company. 
That  they  have  not  done  so,  indicates  that  appellant's 
claims  upon  this  subject  are  overdrawn.  But,  if  ap- 
pellant's position  as  to  the  inferiority  of  appellee's 
plant  and  service  is  correct,  and  if  that  matter  is 
within  the  control  of  appellant,  which  we  think  it  un- 
necessary to  now  decide,  yet  the  fact  remains,  first,  that 
appellant  did  not  establish  any  such  regulations  by 
its  ordinance  of  1887,  or  reserve  any  right  to  regulate 
that  subject,  and  second,  that  any  regulations  as  to 
service  and  rates  would  require  to  be  by  a  general  ordi- 
nance applicable  to  all  telephone  companies  within  the 
city  (People  v.  Blocki,  203  111.  363),  and  appellant  does 
not  claim  to  have  ever  established  any  such  general 
regulation.     Such  an  ordinance,  if  appellant  has  au- 
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thority  to  legislate  upon  that  subject,  would  only  be 
operative  for  the  future,  whereas  appellant  here  has 
condemned  the  past  action  of  appellee,  and  sentenced 
it  to  a  forfeiture  of  its  contract  and  property  rights, 
and  appointed  its  mayor  the  executioner  to  forcibly 
destroy  appellee's  property  and  property  rights.  If 
appellee's  appliances  and  service  are  as  defective  as 
appellant  asserts,  and  if  the  regulation  thereof  be- 
longs to  appellant,  it  is  plain  that  appellant  is  not 
thereby  authorized  to  destroy  appellee's  property,  or 
to  drive  appellee  out  of  the  business  by  force.  If  ap- 
pellee has  broken  its  contract,  or  has  violated  any 
lawful  regulation  established  by  appellant,  appellant 
will  find  in  the  laws  of  the  land  some  other  remedy 
than  the  destruction  of  its  opponent.  If  there  are 
implied  terms  or  covenants  in  this  contract,  not  ex- 
pressed in  the  ordinance,  as  contended  by  appellant, 
and  if  appellee  has  violated  those  implied  terms  or 
covenants,  the  law  will  afford  appellant  a  remedy,  but 
it  will  hardly  permit  appellant  to  judge  its  own  cause 
and  execute  its  decree  in  its  own  favor. 

Just  before  this  bill  was  filed  the  city  council  had 
directed  the  mayor  to  destroy  a  part  of  appellee's 
property,  and  the  mayor  had  notified  appellee  in  writ- 
ing that  he  would  execute  that  direction  after  a  certain 
day,  and  this  bill  was  filed  on  the  last  day  before  the 
destruction  was  to  be  accomplished.  The  injury  which 
would  thereby  be  inflicted  upon  appellee  would  be  de- 
structive and  irreparable,  and  not  capable  of  full  com- 
pensation in  damages  in  a  suit  at  law.  The  cost  of 
restoring  the  poles  and  wires  might  be  computed,  but 
the  loss  of  revenues  from  the  rental  of  instruments, 
and  the  loss  of  business  and  reputation,  would  be  very 
difficult  and  perhaps  incapable  of  estimation.  Appel- 
lee also  owed  a  duty  to  its  patrons  to  protect  them 
from  the  inconvenience  to  which  this  radical  action  by 
the  city  would  subject  them.  On  the  other  hand  an 
injunction  restraining  the  destroying  hand  of  appal- 
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lant  till  the  rights  of  the  parties  had  been  determined, 
upon  a  final  hearing,  would  not  seriously  harm  th3 
city  and  would  but  slightly  inconvenience  it.  We  are 
of  opinion  that  equity  had  jurisdiction  to  restrain  this 
threatened  trespass,  and  to  preserve  the  statu  quo 
till  the  rights  of  the  parties  had  been  judicially  de- 
termined. 3  Pomeroy's  Eq.  Juris,  sec.  1357.  When 
a  court  of  equity  has  acquired  jurisdiction  for  one 
purpose,  it  will-  retain  jurisdiction  for  all  purposes, 
and  may  grant  legal  remedies  which  would  otherwise 
be  beyond  its  power.  Keith  v.  Henkleman,  173  111. 
137 ;  Longshore  v.  Longshore,  200  111.  470.  If,  there- 
fore, but  for  the  facts  warranting  resort  to  a  court 
of  equity,  appellee  would  have  been  required  to  re- 
sort to  an  action  at  law  to  compel  appellant  to  per- 
mit it  to  place  poles  and  wires  upon  the  streets  to 
reach  and  accommodate  new  patrons,  yet,  the  aid  of 
a  court  of  equity  having  been  invoked  for  a  proper 
purpose,  the  court  will  give  such  legal  relief,  if  the 
facts  justify  it.  Thus,  it  was  held  in  People  v.  City 
of  Chicago,  53  111.  424,  that  where  a  party  had  filed 
a  bill  in  equity  against  the  city  of  Chicago  for  equi- 
table relief  touching  a  certain  matter,  the  courts  would 
not,  while  that  suit  was  pending,  entertain  an  action 
of  mandamus  in  favor  of  that  complainant  against  the 
city  to  enforce  complainant's  legal  rights  in  relation 
to  the  same  matter,  although,  but  for  the  suit  in  chan- 
cery, the  party  would  have  been  entitled  to  a  writ 
of  mandamus.  The  ground  of  the  decision  was  that 
the  court  of  equity  had  acquired  jurisdiction  for  a 
matter  within  its  province  (there,  as  here,  an  injunc- 
tion), and  that  it  had  thereby  acquired  full  jurisdic- 
tion to  adjust  and  enforce  not  only  the  equities  but 
also  the  legal  rights  of  the  parties  involved  in  the 
subject-matter  in  controversy,  and  while  that  suit  was 
pending  a  court  of  law  would  not  permit  the  com- 
plainant to  resort  to  a  suit  at  law  to  enforce  those 
legal  rights. 

Section  2  of  the  ordinance  of  1887  provided  that 
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poles  and  wires  should  be  placed  under  the  supervis- 
ion of  the  street  and  alley  committee,  and  so  placed 
and  the  wires  so  secured  and  kept  at  such  elevation 
as  to  reasonably  avoid  danger  to  persons  and  prop- 
erty, and  that  no  part  of  the  poles,  supports  or  wires 
should  interfere  with  the  proper  use  of  the  streets 
for  other  lawful  purposes,  etc.  Section  3  provided 
that  the  poles  should  not  be  so  set  as  to  interfere 
with  the  placing  or  proper  maintenance. of  any  water 
pipe,  gas  pipe,  drain  or  sewer  then  or  thereafter  au- 
thorized by  the  city,  and  it  provided  for  a  change  of 
grade  or  curb  lines  of  any  street  after  the  poles  had 
been  set,  and  required  appellee  to  re-set  the  poles  to 
conform  to  such  changes.  The  order  for  an  injunction 
provided  that  if  appellee  should  give  notice  to  the 
street  and  alley  committee  that  it  desired  to  erect  and 
maintain  additional  poles  and  wires  upon  the  streets 
and  alleys,  and  request  said  committee  to  designate 
the  location  thereof,  and  if  said  committee  should  fail 
or  refuse  to  locate  the  same,  after  the  expiration  of 
a  reasonable  time,  then  the  city  and  mayor  were  en- 
joined from  interfering  with  appellee  in  erecting  or 
maintaining  such  new  poles  and  wires  upon  said 
streets  and  alleys,  so  long  as  the  same  were  erected 
and  maintained  in  accordance  with  said  ordinance  of 
1887.  It  is  urged  that  this  part  of  the  injunction  is 
mandatory,  and  should  not  be  granted  till  a  final  de- 
cree. It  is  the  usual  rule  that  a  mandatory  injunction 
will  not  be  issued  till  a  final  decree.  Hunt  v.  Sain,  181 
111.  372.  But  in  applying  this  rule  here  two  things  are 
to  be  noted.  First.  The  paragraph  of  the  injunction 
just  stated  is  not  strictly  mandatory.  It  does  not 
command  appellant  to  do  anything.  It  gives  it  an 
opportunity  to  locate  new  poles  and  wirfes  when  re- 
quested by  appellee,  but  it  does  not  require  it  to  do 
so.  If  it  fails  or  refuses  to  locate  them  when  re- 
quested, then  it  is  only  enjoined  from  interfering  with 
appellee  while  it  locates,  erects  and  maintains  them, 
so  long  as  it  does  so  in  accordance  with  the  ordinance 
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of  1887.  Second.  It  is  not  a  correct  statement  of  the 
law  to  say  that  a  preliminary  injunction  will  never  be 
made  mandatory.  High  on  Injunctions,  sec.  2,  says 
that  though  mandatory  injunctions  are  seldom  al- 
lowed before  the  final  hearing,  they  sometimes  are 
granted  on  interlocutory  applications.  An  interlocu- 
tory injunction  does  not  anticipate  or  depend  upon 
the  ultimate  conclusion  to  be  reached  upon  the  rights 
involved  in  the  litigation.  It  only  shows  that  a  suf- 
ficient case  has  been  made  out  to  authorize  or  require 
the  court  to  preserve  the  property  or  rights  in  issue 
in  statu  quo  until  a  final  hearing  upon  the  merits. 
Usually  this  is  accomplished  by  keeping  everything 
at  rest  and  in  its  present  condition.  Sometimes,  how- 
ever, this  will  be  fatal  to  the  rights  which  the  com- 
plaint alleges  and  seeks  to  establish.  In  discussing 
the  propriety  of  a  preliminary  mandatory  injunction, 
in  T.  A.  A.  &  N.  M.  Ey.  Co.  v.  Pennsylvania  Co.,  19 
L.  R.  A.  387,  the  court  thus  stated  the  true  rule: 
"The  office  of  a  preliminary  injunction  is  to  preserve 
the  status  quo  until,  upon  final  hearing,  the  court  may 
grant  full  relief.  Generally  this  can  be  accomplished 
by  an  injunction  prohibitory  in  form,  but  it  sometimes 
happens  that  the  status  quo  is  a  condition  not  of  rest 
but  of  action,  and  the  condition  of  rest  is  exactly  what 
will  inflict  the  irreparable  injury  upon  complainant 
which  he  appeals  to  a  court  of  equity  to  protect  him 
from.  In  such  a  case  courts  of  equity  issue  mandatory 
writs  before  the  case  is  heard  on  its  merits."  Many 
cases  are  there  cited  in  support  of  that  position.  Let 
us  apply  this  rule  to  the  case  before  us.  This  amended 
bill  avers  that  at  the  time  it  was  filed  there  were  one 
hundred  and  ninety  subscribers  to  appellee's  local  ex- 
change service  waiting  to  be  supplied  with  telephone 
instruments  at  their  residences  and  places  of  busi- 
ness, and  that  in  order  to  furnish  telephone  service 
to  said  subscribers  it  will  be  necessary  for  appellee 
to  set  poles,  string  wires,  and  do  other  necessary  con- 
struction  work.     The    position    taken   by   appellant 
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at  and  prior  to  the  filing  of  this  bill  obviously  pre- 
vented appellee  from  extending  its  telephone  service 
to  meet  the  needs  of  these  new  subscribers.  This  liti- 
gation may  be  protracted.  It  will  work  an  irreparable 
injury  upon  appellee  to  permit  appellant  to  prevent 
appellee  from  its  natural  growth  during  the  pendency 
of  this  suit.  If  appellee  cannot  furnish  its  service 
to  new  subscribers  while  the  suit  is  pending,  this  will 
be  likely  to  be  ruinous  to  its  business,  and  will  enable 
its  rival  to  greatly  outstrip  it  and  to  gain  a  great  ad- 
vantage. If  appellant  desired  to  favor  the  new  tele- 
phone company  it  could  hardly  do  it  a  greater  service 
than  to  prevent  appellee  from  putting  in  any  new  poles 
and  wires  during  the  pendency  of  this  litigation.  If 
appellee  is  right  in  its  contentions,  then  it  ought  not  to 
be  subject  to  be  refused  an  opportunity  to  acquire  new 
business,  and  the  damages  it  would  suffer  from  such 
exclusion  would  be  irreparable  and  not  capable  of  sub- 
sequent measurement  in  dollars  and  cents.  On  the 
other  hand,  if  appellee  is  wrong  and  shall  be  defeated 
in  the  final  decree,  it  can  be  compelled  to  remove  or  to 
submit  to  the  removal  of  the  new  poles  and  wires  so 
erected  during  the  pendency  of-  this  suit  under  the 
protection  of  this  injunction,  and  appellant  will  have 
suffered  no  substantial  loss.  Though  appellee  is  a 
telephone  company  by  name,  yet  it  has  the  rights  and 
is  subject  to  the  limitations  of  telegraph  companies, 
as  provided  by  the  act  of  1874  in  relation  to  telegraph 
companies,  being  chapter  134  of  the  Revised  Statutes, 
as  held  in  Village  of  London  Mills  v.  White,  supra. 
Section  4  of  that  act  required  such  companies  to  ob- 
tain the  written  consent  of  the  corporate  authorities 
of  cities  before  erecting  poles  or  wires  in  the  streets 
or  alleys  of  such  cities.  It  is  argued  by  appellee  that 
by  section  4  of  the  act  of  1903  relating  to  telephone 
companies,  appearing  as  paragraph  19  of  chapter  134 
of  Hurd's  Revised  Statutes  of  1905,  such  companies 
may  erect  their  poles  and  wires  upon  the  streets  and 
alleys  of  cities,  "so  as  not  to  incommode  the  public 
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in  the  use  thereof,"  without  the  consent  of  the  cor- 
porate authorities  of  such  cities.  If  that  be  the  true 
construction  of  the  act  of  1903,  then  the  mandatory 
part  of  this  injunction  cannot  be  questioned  by  appel- 
lant. But  the  construction  and  application  of  the  stat- 
ute do  not  arise  upon  this  record,  for  this  so-called 
mandatory  injunction  required  appellee  to  conform  to 
the  ordinance  of  1887,  and  to  seek  to  obtain  the  action 
of  the  committee  named  in  that  ordinance  before  plac- 
ing new  poles  and  wires.  But,  without  the  aid  of  the 
statute  of  1903,  we  are  of  opinion  that,  for  the  rea- 
sons previously  stated,  the  injunction  was  not  too 
broad  in  the  particular  just  discussed.  It  is  also 
argued  that  this  injunction  prevents  any  subscriber 
to  appellee  from  severing  his  relations  with  appellee. 
This  is  a  misapprehension.  The  injunction  runs  only 
against  the  city  and  its  mayor,  and  their  agents  and 
servants,  and  all  persons  aiding,  abetting  or  confed- 
erating with  them  in  committing  the  acts  and  griev- 
ances complained  of  in  the  amended  bill.  No  one  else 
is  enjoined. 

Near  the  close  of  the  cross-bill,  filed  during  the  hear- 
ing of  the  motion  for  a  temporary  injunction,  appel- 
lant alleged  that  if  it  undertook  to  remove  appellee's 
poles  and  wires  and  other  fixtures  of  its  telephone 
plant .  from  the  streets  and  alleys  by  force,  it  might 
result  in  a  breach  of  the  peace,  and  that  appellant 
desired  the  judgment  of  the  court  as  to  the  validity  of 
the  repealing  ordinance,  and  desired  protection  from 
the  courts  rather  than  to  take  the  law  into  its  own  hands 
and  remove  said  telephone  plant  by  force,  and  was  de- 
sirous of  only  proceeding  in  a  regular  and  proper 
legal  manner  to  have  said  question  determined.  Ap- 
pellant now  argues  that  after  this  statement  in  its 
cross-bill  it  was  unnecessary  and  improper  for  the 
court  to  grant  an  interlocutory  injunction.  This 
cross-bill  was  only  filed  by  the  city,  and  did  not  waive 
the  necessity  for  an  injunction  against  the  mayor.  It 
does  not  appear  that  the  city  council  has  rescinded 
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its  resolution  directing  the  mayor  to  remove  appel- 
lee's poles  and  wires  from  the  streets.  The  cross-bill 
asserts  positively  its  right  to  remove  them.  Appel- 
lant did  not  offer  to  waive  the  issue  of  an  injunction 
or  to  stipulate  that  it  would  not  cause  its  officers  to 
enforce  its  resolution.  But  if  it  intended  not  to  act 
while  the  suit  was  pending,  why  does  it  prosecute  this 
appeal!  The  bitterness  with  which  it  here  assails 
this  injunction  convinces  us  it  was  wisely  granted. 

One  error  in  appellant's  position  is  that  it  seems 
to  assume  that  it  is  a  general  legislative  body,  and 
that  it  has  created  appellee's  property  and  property 
rights,  and  that  appellee  holds  them  at  its  legislative 
will.  On  the  contrary,  both  appellant  and  appellee 
obtain  their  powers  from  the  same  source,  the  legis- 
lature of  the  state.,  The  legislature  represents  the 
public  at  large,  and  confers  upon  cities  such  power 
as  it  chooses.  Appellee  holds  its  property  and  prop- 
erty rights  by  virtue  of  state  laws.  It  is  upon  the 
streets  of  the  city  by  virtue  of  a  contract  between  ap- 
pellant and  appellee  which  the  legislature  has  author- 
ized each  to  make.  If  that  contract  has  been  violated 
by  either  party  such  party  has  the  remedies  which  the 
injured  party  to  any  other  violated  contract  would 
have,  and  those  remedies  are  to  be  sought  in  the 
courts.  The  general  power  of  a  city  to  remove  ob- 
structions unlawfully  in  the  streets  is  not  questioned, 
but  that  power  does  not  apply  to  structures  lawfully 
placed  upon  the  streets  by  virtue  of  a  valid  contract 
with  the  city,  and  where  the  alleged  expiration  of  the 
right  is  disputed.  In  such  case  equity  will  not  per- 
mit the  city  to  remove  the  structures  during  the  term 
of  the  contract  against  the  will  of  the  owner,  merely 
upon  its  own  conclusion  that  the  contract  is  at  an  end 
because  of  some  act  or  omission  of  the  owner. 

We  have  cited  but  few  cases  to  support  the  foregoing 
conclusions,  but  many  other  like  decisions  are  to  be 
found.  These  well-established  rules  laid  down  by  the 
Supreme  Court  are  the  law  of  this  state;    An  examina- 
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tion  of  other  decisions  of  our  Supreme  Court  which 
appellant  cites  shows  that  they  relate  to  a  wholly  dif- 
ferent state  of  facts,  or  that  they  relate  to  subjects  over 
which  the  legislature  or  the  contract  has  given  the 
city  greater  control.  To  discuss  and  distinguish  each , 
of  these  cases  would  unduly  extend  this  opinion.  It 
is  unnecessary  to  determine  whether  a  different  rule 
prevails  in  some  other  jurisdiction.  It  is  manifest 
that  if  a  city  cannot  bind  itself  by  contract  beyond 
the  term  of  office  of  the  aldermen  then  in  office,  capital 
can  never  be  obtained  to  build  street  car  lines,  water- 
works and  telephone  lines  within  cities.  Public  policy 
and  the  general  good  of  the  people  forbid  such  a  con- 
clusion, unless  required  by  the  statutes.  In  this  state 
the  city  has  power  to  make  such  a  contract  as  that 
here  involved. 

The  order  is  affirmed, 

'Affirmed. 


James  O'Connor  v.  B.  F.  Harrison, 
Gen.  No.  4,749. 

1.  Lease — right  to  withdraw  option.  A  person  who  has  given, 
without  consideration,  an  option  to  make  a  lease,  may  with- 
draw such  option  at  any  time  before  it  is  acted  upon. 

2.  Lease — effect  of  accepted  option.  Where  an  option  for  a 
lease  is  given,  even  though  there  be  no  consideration  for  the 
option,  if  it  Is  acted  upon  by  the  party  receiving  the  option,  a 
contract  Is  created. 

3.  Specific  performance — when  awarded  of  option  for  lease. 
Where  an  option  for  a  lease  is  given,  even  without  consider- 
ation, and  is  accepted,  specific  performance  will  be  awarded 
where  it  appears  that  the  party  accepting  the  option  has  acted 
upon  the  good  faith  of  the  contract  so  created,  and  would  be  irre- 
parably injured  if  specific  performance  were  not  awarded. 

4.  Contracts — canon  of  construction.  Courts  will  adopt  such 
a  construction  of  a  contract  as  the  parties  by  their  conduct  have 
placed  upon  it,  when  such  construction  is  reasonable. 
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Bill  for  specific  performance.  Appeal  from  the  Circuit  Court 
of  Kno*  county;  the  Hon.  George  W.  Thompson,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 

E.  D.  Bobinson,  for  appellant. 
Edward  J.  King,  for  appellee, 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  filed  a  bill  against  appellant  in  the  court 
below  for  the  specific  performance  by  appellant  of  an 
option  contract  to  lease  appellee  a  certain  lot  in  Gales- 
burg,  setting  out  the  option  contract  and  averring  ap- 
pellee's  acceptance  thereof  within  the  period  of  its 
limitation  and  before  any  withdrawal  thereof  by  ap- 
pellant, and  the  refusal  of  appellant  to  perform.  Ap- 
pellant answered  denying  that  the  option  was  accepted 
by  appellee  within  the  period  of  its  limitation,  and 
averring  that  the  option  was  withdrawn  before  any 
acceptance.  There  was  a  reference  to  the  master  and 
a  report  by  him  in  favor  of  appellee,  and  a  decree 
of  specific  performance,  from  which  defendant  below 
appeals. 

The  option  was  dated  July  25,  1905,  at  Galesburg, 
Illinois,  and  the  body  of  it  was  as  follows:  "I  hereby 
give  B.  F.  Harrison  option  for  thirty  days  after  date, 
to  lease  my  lot  on  corner  of  Cherry  and  Simmons  Sts., 
at  $600  per  year,  for  five  years,  with  the  privilege  of 
ten  years.' '  At  the  date  of  that  option  appellee  was 
in  possession  of  the  premises  therein  described  under 
a  lease  from  appellant  to  appellee  and  one  Del  and, 
whom  appellee  had  afterwards  bought  out.  That  lease 
ran  to  April  1,  1906,  and  the  lot  was  vacant  when 
it  was  entered  into.  After  the  term  of  that  lease  be- 
gan and  before  this  option  was  given,  appellee  erected 
on  the  premises  a  frame  building,  brick  veneered,  at 
a  cost  of  $4,200.  It  was  so  built  that  it  could  readily 
be  removed,  and  the  contractor  who  built  it  testified 
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that  he  considered  it  a  temporary  and  not  a  perma- 
nent building.  Appellee  testified  that  it  was  thor- 
oughly understood  between  appellant  and  himself  that 
he  was  to  remove  the  building  at  the  end  of  that  lease, 
and  that  that  provision  was  left  out  of  that  lease 
through  some  oversight,  and  that  he  did  not  discover 
that  omission  till  after  he  obtained  the  option  above 
specified,  and  that  it  was  his  opinion  or  belief  that 
appellant  did  not  discover  that  omission  till  the  trial 
of  this  case,  from  the  fact  that  appellant  told  him 
(apparently  after  his  refusal  to  carry  out  the  option), 
that  he  would  buy  the  building  of  appellee  a  little 
later,  but  was  hard  up  then;  and  that  he  and  appel- 
lant had  had  several  conversations  in  which  appellant 
said  he  .would  buy  the  building,  and  that  appellant 
never  mentioned  that  appellee  had  no  provision  in 
the  lease  for  its  removal.  Appellant  did  not  contra- 
dict this  testimony. 

There  was  no  consideration  moving  to  appellant  for 
the  option  at  or  before  the  time  it  was  given.  If  there 
had  been  a  consideration  appellant  could  not  have  re- 
ceded from  the  offer  during  the  thirty  days  named 
therein.  Because  there  was  no  consideration  appel- 
lant could  withdraw  the  option  at  any  time  before  it 
was  accepted  by  appellee.  It  was  so  held  in  Crandall 
v.  Willig,  166  111.  233,  where  the  option  recited  a  con- 
sideration of  one  dollar,  but  the  proof  showed  none 
was  paid,  and  the  opinion  says  there  was  a  seal;  but 
it  was  held  that  in  equity  it  was  without  considera- 
tion. But  if  the  option  was  accepted  within  the  thirty 
days  and  before  it  was  withdrawn,  the  acceptance,  and 
the  offer  by  appellee  to  take  the  lease  and  pay  the  rent 
specified  in  the  option  and  for  the  term  named  therein, 
furnished  an  adequate  consideration,  and  appellant 
would  then  be  bound.  It  would  then  be  too  late  for 
appellant  to  recede  from  his  offer.  This  was  held  in 
Perkins  v.  Hadsell,  50  111.  216.  It  was  said  in  Carter 
v.  Love,  200  111.  310,  that  if  the  option  contract  there 
involved,  which  was  under  seal  and  recited  a  consid- 
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eration  of  one  dollar,  was  unilateral  and  without  con- 
sideration, as  there  asserted  by  the  proposed  grantor, 
yet  "it  would  become  mutual  and  capable  of  enforce- 
ment at  the  instance  of  either  party,  upon  acceptance 
of  its  terms  by  Love  within  the  time  limited  and  be- 
fore the  option  was  withdrawn."  Any  question 
whether  such  a  contract  is  regarded  by  the  courts  of 
this  state  as  lacking  in  mutuality  after  its  acceptance 
within  the  time  named  in  the  option  and  before  the 
withdrawal  of  the  option,  must  be  regarded  as  settled 
by  Guyer  v.  Warren,  175  111.  328,  and  Ullsperger  v. 
Meyer,  217  111.  262,  and  the  cases  tli3re  discussed, 
where  in  such  a  case  such  contracts  are  fully  sus- 
tained. 

The  main  question  is  whether  there  was  an  accept- 
ance by  appellee  within  thirty  days  and  before  the 
option  had  been  withdrawn,  if  an  attempt  to  with- 
draw it  was  ever  made.  Under  the  date  of  August  11, 
1905,  appellee  prepared  a  lease  from  appellant  to  W. 
H.  "Wheeler  and  appellee,  describing  the  premises 
more  fully,  and  reciting  that  the  lessees  had  erected  a 
building  thereon,  and  leasing  the  premises  to  the 
lessees  from  April  1,  1906,  to  April  1,  1911,  with  an 
option  to  the  lessees  to  extend  the  terms  of  the  lease 
for  five  additional  years.  It  provided  for  paying  as 
rent  $50  on  the  first  day  of  May,  1906,  and  a  like  sum 
on  the  first  day  of  each  succeeding  month  during  the 
term.  It  contained  covenants  by  the  lessees  to  sur- 
render the  premises  at  the  end  of  the  term  in  as  goodi 
condition  as  they  then- were,  usual  wear,  inevitable 
accident  and  loss  by  fire  excepted,  and  that  upon  non- 
payment of  rent  when  due  the  lessor  might  distrain 
or  terminate  the  lease  and  recover  possession  with- 
out notice.  It  also  provided  that  at  the  termination 
of  the  tenancy  the  lessees  should  have  the  right  to 
remove  the  building  and  all  improvements  placed  on 
the  premises  during  the  tenancy.  It  made  the  con- 
tract bind  the  heirs,  executors  and  administrators  of 
the  parties.    Wheeler  and  appellee  signed  and  sealed 
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this  lease  and  sent*  it  to  appellant.  The  next  day, 
August  12th,  under  the  letterhead  of  his  attorney, 
appellant  wrote  a  letter  to  Wheeler  and  appellee,  the 
body  of  which  was  as  follows: 

"Gentlemen: — I  received  the  lease  from  you,  but 
could  not  accept  the  lease  granting  you  an  option  of 
five  years  after  April,  1911;  therefore  I  have  erased 
that  part  of  the  lease  before  signing  the  same.  I  do 
not  rent  any  of  my  property  with  option  for  exten- 
sions. I  am  sixty-two  years  old,  and  do  not  desire 
to  tie  my  property  up  for  longer  than  five  years. 
After  the  five  years  are  up  and  I  am  living,  and  you 
desire  this  lease  to  the  property,  and  we  can  agree 
on  terms,  we  can  make  a  new  lease.  If  you  do  not 
desire  to  accept  the  lease  as  changed,  return  the  same 
to  me.  The  rent  is  to  be  paid  monthly  in  advance, 
therefore  I  have  made  the  first  payment  on  April  1, 
1906,  instead  of  May  1,  1906.  If  these  two  changes 
are  not  satisfactory,  return  this  lease  to  me,  as  there 
are  other  parties  figuring  upon  this  lot  now  and  I 
must  know  at  once  whether  you  accept  the  lease  as 
changed.' ' 

Appellant  erased  from  the  lease  which  had  been 
sent  him  the  words  "with  option  to  lessees  to  extend 
terms  of  this  lease  for  period  of  five  additional  years.' ' 
Where  the  lease  provided  for  paying  $50  on  the  first 
day  of  May,  1906,  he  changed  the  word  "May"  to 
"April,"  thus  making  the  rent  monthly  in  advance 
instead  of  on  the  first  day  of  the  succeeding  month. 
He  signed  the  lease  so  changed  and  inclosed  it  with 
the  letter  to  appellee  and  Wheeler.  The  option  had 
not  given  a  full  description  of  the  lot,  nor  had  it  in- 
dicated that  there  should  be  provisions  to  protect  the 
landlord  in  case  of  non-payment  of  rent,  and  it  had 
not  mentioned  the  right  to  remove  the  building  which 
appellee  had  erected  on  the  premises.  By  the  prepa- 
ration of  the  lease  by  appellee,  and  its  execution  by 
appellant  with  these  provisions  in  it,  the  parties  had 
shown  what  it  was  their  agreement  and  intention  tha 
details  of  the  arrangement  should  be.  .  The  courts  will 
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adopt  such  a  construction  of  the  contract  as  the  par- 
ties by  their  conduct  have  placed  upon  it,  when  the 
same  is  reasonable.  People  v.  Murphy,  119  111.  159; 
Shelby  v.  C.  &  E.  I.  B.  R.  Co.,  143  111.  385,  397.  The 
preparation  and  execution  of  this  lease  shows  that 
the  minds  of  the  parties  had  met  upon  all  the  details 
not  stated  in  the  option,  except  that  appellant  desired 
the  rent  payable  monthly  in  advance.  Why  appellee 
inserted  the  name  of  "Wheeler  as  one  of  the  lessees 
and  why  appellant  assented  thereto  by  signing  the 
lease  with  Wheeler  as  a  party,  does  not  appear  in  this 
record.  After  appellee  received  back  this  instrument, 
so  altered  and  signed  by  appellant,  appellee  prepared 
another  lease  also  dated  August  11,  1905,  and  word 
for  word  the  same  as  the  first  lease,  as  he  prepared 
that,  except  that  it  ran  to  appellee  alone  as  lessee  and 
that  it  adopted  appellant's  change  making  the  rent 
payable  monthly  in  advance.  He  again  inserted  the 
words  "with  option  to  lessee  to  extend  terms  of  this 
lease  for  period  of  five  additional  years."  He  signed 
and  sealed  this  lease  and  caused  Wheeler  to  present 
it  to  appellant  on  August  22,  1905,  which  was  within 
the  thirty  days.  Appellant  refused  to  sign  it.  There 
is  no  dispute  as  to  the  foregoing  facts.  Appellant 
testifying  in  his  own  behalf,  was  asked  why  he  re- 
fused to  execute  the  second  lease,  and  he  answered 
that  one  reason  was  that  it  gave  appellee  the  privilege 
of  moving  the  building  off  after  ten  years.  He  did  not 
testify  that  he  said  that  to  Wheeler  or  that  he  stated 
that  objection  as  a  reason  for  refusing  to  sign,  but 
he  testified  that  he  told  Wheeler  that  ten  years  was 
too  long,  that  he  was  getting  too  old,  that  he  was  sixty- 
one  years  old  and  that  in  ten  years  he  would  prob- 
ably not  be  there.  Wheeler  testified  that  the  only  rea- 
son appellant  gave  for  not  signing  the  second  lease, 
was  that  he  was  sixty-one  or  sixty-two  years  old  and 
he  would  not  sign  a  ten-year  lease  at  that  age.  As 
he  signed  the  first  lease  dated  August  11th,  with  that 
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provision  in  it  for  the  removal  of  the  building  at  the 
termination  of  the  lease,  and  did  not  base  his  refusal 
to  Wheeler  to  sign  the  second  lease  upon  the  presence 
of  that  provision,  the  chancellor  was  warranted  in  con- 
cluding he  did  not  refuse  on  that  account. 

Appellant  contends  that  this  option  was  imperfect 
and  did  not  contain  all  the  terms  necessary  to  a  lease. 
We  think  this  position  incorrect.  If  a  lease  had  been 
drawn  and  executed  by  the  parties  in  the  exact  words 
of  the  option,  it  would  have  been  a  perfect  instru- 
ment. It  would  have  leased  appellant's  lot  on  the 
corner  of  Cherry  and  Simmons  streets  in  Galesburg, 
Illinois,  to  appellee  for  five  years,  with  the  privilege 
of  ten  years,  and  would  have  bound  appellee  to  pay 
appellant  $600  per  year  as  rent  therefor.  But  as  ap- 
pellee already  had  a  lease  of  the  lot  from  appellant, 
the  term  of  which  ran  till  April  1,  1906,  and  appel- 
lant could  not  grant  a  new  term  to  begin  earlier  than 
the  conclusion  of  the  term  already  granted,  it  is  obvi- 
ous that  the  parties  intended  the  lease  embraced  in 
the  option  to  begiji  on  April  1,  1906.  If  the  provis- 
ion fixing  the  rent  at  $600  per  year  is  sufficient  to  au- 
thorize the  conclusion  that  the  parties  mutually  in- 
tended that  the  rent  should  be  paid  at  the  end  of  the 
year,  then  a  lease  in  the  words  of  the  option  would 
make  the  rent  so  payable  at  the  end  of  each  year;  if 
not,  the  rent  would  be  payable  only  at  the  end  of  the 
term.  Taylor's  Landlord  &  Tenant,  sec.  361.  But,  as 
already  suggested,  by  the  preparation  and  execution 
of  the  first  lease  of  August  11,  the  parties  showed 
that  they  intended  that  additional  details  should  be 
embodied  in  the  lease  to  be  entered  into  under  the 
option,  and  the  parties  also  thereby  showed  that  every 
term  of  the  option  had  been  accepted,  and  they  also 
thereby  showed  that  every  additional  detail  to  enter 
into  the  lease  had  been  agreed  upon,  except  that  ap- 
pellee had  offered  to  pay  the  rent  monthly  at  the  end 
of  each  month  while  appellant  desired  it  paid  monthly 
in  advance. 
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The  option  gave  Harrison  the  right  during  thirty- 
days  to  have  a  lease  of  the  lot  at  $600  per  year  for 
five  years,  with  the  privilege  of  ten  years.  By  execut- 
ing and  sending  to  O'Connor  the  first  lease  of  August 
11,  seventeen  days  after  the  option  was  given,  Har- 
rison accepted  the  offer  to  take  the  premises  for  five 
f  years,  with  the  privilege  of  ten  years,  and  to  pay 
O'Connor  $600  per  year  therefor.  In  other  words,  he 
accepted  all  the  terms  of  the  option,  and  so  bound  him- 
self in  writing  under  seal.  In  our  judgment,  after 
appellee  had  thus  in  writing  accepted  every  term  of 
the  option,  and  agreed  to  take  a  lease  of  the  premises 
for  the  term  named  and  at  the  rental  proposed,  the 
option  had  been  accepted  and  both  appellant  and  ap- 
pellee were  bound,  and  if  they  afterwards  disagreed 
upon  other  details,  which  one  or  the  other  party  after- 
wards indicated  a  wish  to  have  embodied  in  the  lease, 
still  appellee  would  be  entitled  to  a  lease  in  the  lan- 
guage of  the  option,  with  such  additional  details  in- 
serted as  they  had  thus  afterwards  agreed  upon.  Ap- 
pellee by  that  lease  added  certain  things  which  were 
beneficial  to  O'Connor  rather  than  to  himself.  Ac- 
cording to  the  option  the  rent  was  to  be  $600  per* year 
for  five  years.  That  language  made  the  entire  rent 
payable  at  the  end  of  the  term,  or  else  made  the  rent 
for  each  year  payable  at  the  end  of  that  year.  By 
the  lease  of  August  11,  as  sent  to  O'Connor,  Harrison 
made  it  payable  at  the  end  of  each  month.  This  was 
favorable  to  O'Connor,  and  more  than  the  option  re- 
quired Harrison  to  do.  Harrison  also  inserted  the 
covenant  above  mentioned  running  to  O'Connor,  con- 
cerning the  return  of  the  premises  in  good  condition 
at  the  end  of  the  term,  and  authorizing  O'Connor  to 
distrain  and  terminate  the  lease  without  notice;  for 
rent  in  arrear.  These  provisions  were  highly  favor- 
able to  O'Connor,  and  were  conditions  to  which  the 
option  did  not  entitle  .him.  The  lease  also  made 
Wheeler  a  tenant  with  Harrison,  and  bound  Wheeler 
as  well  as  Harrison  to  pay  the  rent.    Apparently  that 
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also  was  an  advantage  to  O'Connor.  Harrison  in- 
serted one  provision  favorable  to  himself  which  was 
not  in  the  option.  He  provided  for  the  right  to  remove, 
at  the  end  of  the  term,  the  building  and  all  improve- 
ments placed  on  the  premises  during  the  tenancy. 
But  Harrison  was  already  tenant  of  the  lot  till  the 
following  April,  and  the  building  already  erected  is 
shown  by  the  proof  to  have  been  a  trade  fixture,  and 
he  could  have  removed  it  before  April  1  following. 
Under  the  law  improvements  thereafter  put  on  under 
the  new  lease  .would  be  removable  at  the  end  of  that 
term,  if  they  were  trade  fixtures.  So  that  that  provis- 
ion was  not  so  foreign  to  the  option  as  would  appear 
at  first  glance.  If  O'Connor  had  refused  to  sign  the 
lease  because  of  these  provisions  no  doubt  he  would 
have  been  within  his  rights.  But  he  objected  to  none 
of  them.  He  signed  the  lease  with  them  all  included. 
He  did  make  the  monthly  payments  due  at  the  begin- 
ning instead  of  the  end  of  the  month,  which  Harrison 
conceded  to  him,  though  not  required  by  the  option. 
Therefore  during  the  thirty  days  every  condition  of 
the  option  had  been  accepted  by  Harrison  in  writing. 
O'Connor  did  not  reject  any  addition  Harrison  had 
put  into  the  lease  which  was  not  in  the  option,  or  re- 
fused to  sign  because  thereof.  What  he  attempted  to 
repudiate  was  the  provision  for  another  five  years, 
and  he  could  not  do  that  after  Harrison  had  accepted 
every  feature  of  the  option  and  bound  himself  to  per- 
form them.  If  O'Connor  might  have  receded  because 
of  the  additions,  he  did  not  do  so.  He  could  not  re- 
cede from  the  provision  for  another  five  year  term, 
for  he  had  tendered  that  in  the  option,  and  Harrison 
had  accepted  every  provision  of  the  option.  By  the 
second  lease  dated  August  11,  which  appellee  signed 
and  presented  to  appellant,  through  Wheeler,  on  Au- 
gust 22,  within  the  thirty  days,  appellee  agreed  to  the 
requirement  by  appellant  that  the  rent  should  be  paid 
monthly  in  advance.  He  insisted  on  his  right  to  have 
the  lease  extended  for  another  five  years  at  his  elec- 
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tion.  He  had  a  right  to  that  provision  because  the 
option  contained  it,  and  he  had  already  accepted  that 
option  on  August  11.  This  proof  shows  appellee  ac- 
cepted the  offer  made  him  in  the  written  option  within 
the  thirty  days,  and  that  appellee  should  have  executed 
that  second  lease.  Appellant  did  not  refuse  to  sign  the 
second  lease  because  Wheeler  was  not  made  a  party 
thereto.  He  placed  his  refusal  solely  on  the  untenable 
ground  that  he  could  not  be  required  to  consent  to  an 
extension  for  five  years.  The  second  lease  was  in  ac- 
cordance with  the  option,  and  was  as  the  parties  had 
agreed. 

It  is  true  that  a  contract  will  not  always  be  specific- 
ally enforced  in  a  court  of  equity,  but  the  circum- 
stance that  appellee  erected  a  building  upon  these 
premises  at  an  expense  of  $4,200,  under  the  prior 
lease,  which  building  was  no  doubt  the  main  induce- 
ment to  appellee  to  obtain  and  accept  the  option,  and 
that  he  will  probably  lose  the  building  unless  the 
contract  is  specifically  enforced  as  the  parties  have 
interpreted  it,  furnishes  a  sufficient  equitable  justifi- 
cation for  giving  appellee  a  decree.  The  decree,  how- 
ever, in  specifying  the  terms  of  the  lease  which  appel- 
lant was  required  to  execute,  omitted  all  reference  to 
the  building.  As  cross-errors  are  not  assigned,  we 
are  not  called  upon  to  determine  whether  the  court 
should  have  required  the  insertion  in  the  lease  the 
permission  to  remove  the  building.  We  conclude  the 
decree  does  equity  between  the  parties.  It  is  there- 
fore affirmed. 

Affirmed. 

Mr.  Justice  Thompson,  having  presided  at  the  trial 
of  this  case  in  the  lower  court,  took  no  part  in  its 
decision  here. 

Vol.  CXXXH  18 
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Gordon  0.  Williams  ?.  Chicago  &  Northwestern  Railway 

Company. 

Gen.  No.  4,726. 

1.  Farm  crossing — defined.  A  farm  crossing  is  a  crossing  used 
in  connection  with  land  employed  for  agricultural  purposes. 

2.  Railroads — when  not  liable  to  construct  crossing.  A  rail- 
road company  is  not  required  to  construct  a  crossing  which  does 
not  pertain  to  a  street  or  alley,  and  which  is  riot  a  crossing  used 
in  connection  with  land  employed  for  agricultural  purposes. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Winnebago  county;  the  Hon.  Arthur  H.  Frost, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Affirmed.    Opinion  filed  March  13,  1907. 

Fisher  and  North,  for  appellant. 

Stanton  A.  Hyer,  for  appellee;  S.  A.  Lynde,  of 
counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant  owns  a  strip  of  land  in  the  city  of  Rock- 
ford  between  the  right  of  way  of  appellee  next  east 
thereof  and  Rock  river  which  bounds  its  westerly  side. 
It  is  about  550  feet  long,  and  begins  at  a  point  at  the 
northerly  end  and  is  about  seventy-five  feet  wide  at  the 
southerly  end.  This  piece  had  not  been  subdivided 
into  lots  or  blocks.  That  part  of  the  city  lying  east 
of  the  railroad  right  of  way  has  been  subdivided. 
Blocks  one  and  two  of  a  certain  subdivision  lie  im- 
mediately east  of  the  right  of  way  at  this  point,  and 
between  these  blocks  is  an  alley  sixteen  feet  wide, 
which  comes  to  and  ends  at  the  east  side  of  the  right 
of  way.  That  alley  runs  easterly  from  the  right  of. 
way  to  a  street  which  passes  in  front  of  said  blocks  one 
and  two.  Between  said  street  and  the  east  side  of  the 
right  of  way  and  northeasterly  from  said  alley  facto- 
ries were  located,  and  switch  tracks  from  appellee's 
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railroad,  which  switch  tracks  crossed  said  alley.  No 
street  or  alley  reaches  appellant's  strip  of  land,  and  he 
has  no  outlet  by  any  public  way.  Before  appellant 
bought  this  strip,  and  as  far  back  as  1889,  there  was  a 
crossing  at  the  westerly  end  of  the  alley,  by  which 
access  was  had  to  boiler  works  then  located  on  this 
land.  After  appellant  bought  the  land  it  lay  idle  for 
several  years,  and  the  plank  crossing  at  the  end  of  the 
alley  became  rotten,  and  appellee  took  it  out.  After- 
wards appellant  rented  his  land  for  a  term  of  years, 
and  the  tenant  erected  an  ice  house  thereon  and  stored 
ice  therein.  Dirt  was  filled  in  between  the  rails  and 
the  tenant  hauled  small  loads  across  at  that  place,  and 
was  still  doing  so  at  the  time  of  the  trial  of  this  case 
in  the  Circuit  Court.  But  the  tenant  wishes  to  haul 
loads  of  seven  thousand  pounds  on  wagons  weighing 
a  ton  and  a  half,  and  finds  it  difficult  or  impossible  to 
go  over  the  track  with  such  a  load.  Section  1  of  the 
act  of  1874  in  relation  to  fencing  and  operating  rail- 
roads, as  amended  in  1879,  requires  railroad  cor- 
porations to  erect  and  maintain  fences  on  both  sides  of 
its  road,  except  at  the  crossings  of  highways  and 
within  such  portions  of  cities,  incorporated  towns  and 
villages,  as  are  platted  into  lots  and  blocks,  with  gates 
or  bars  at  the  farm  crossings  of  such  railroads,  "  which 
farm  crossings  shall  be  constructed  by  such  corpora- 
tion when  and  where  the  same  may  become  necessary, 
for  the  use  of  the  proprietor  of  the  lands  adjoining 
such  railroad."  Section  3  provides  that  whenever  a 
railroad  corporation  shall  neglect  or  refuse  to  build 
or  repair  such  fence,  gates,  bars  or  farm  crossings, 
the  owner  or  occupant  of  the  lands  adjoining  such  rail- 
road may  give  notice  in  writing  to  such  corporation  to 
build  such  fence,  gates,  bars  or  farm  crossings  within 
thirty  days,  or  to  repair  them  within  ten  days.  Section 
4  enacts  that  if  the  party  so  notified  shall  refuse  to 
build  or  repair  the  same  the  owner  or  occupant  of  the 
land  may  build  or  repair  such  fence,  gates,  bars  or 
farm  crossings  and  shall  be  entitled  to  recover  double 
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value  thereof,  with  interest  at  one  per  cent,  per  month 
as  damages  from  the  time  the  same  was  built  or  re- 
paired. In  reliance  upon  this  statute  appellant,  on 
November  8,  1905,  served  written  notice  upon  appel- 
lee that  the  crossing  over  its  railroad  track  and  right 
of  way  at  the  westerly  end  of  said  alley  was  out  of 
repair,  and  that  appellee  should  repair  the  same  and 
place  it  in  reasonably  good  condition  for  crossing  with 
teams  and  wagons  within  ten  days.  After  waiting 
ten  days  appellant  built  the  crossing,  filling  up  embank- 
ments to  the  tracks  and  planking  the  tracks.  Appellee 
took  out  the  planks.  Appellant  replaced  them.  Ap- 
pellee again  removed  them.  Appellant  replaced  them 
again.  Appellee  removed  them  a  third  time.  Appel- 
lant then  brought  this  action  to  recover  double  the 
value  of  the  improvements  he  had  so  made.  Appellant 
recovered  before  a  justice,  but  on  the  trial  of  an  appeal 
in  the  Circuit  Court,  the  court,  at  the  close  of  appel- 
lant's proof,  directed  a  verdict  for  appellee,  denied  a 
motion  for  a  new  trial,  and  gave  judgment  against  ap- 
pellant, from  which  he  prosecutes  this  appeal. 

It  is  clear  that  the  business  carried  on  upon  appel- 
lant's land  needs  an  outlet  to  the  public  street.  It  may 
be  that  the  city  ought  to  open  a  street  or  alley  to  it 
by  condemnation.  But  in  such  case  appellee  would  be 
entitled  to  at  least  nominal  compensation,  and  would 
not  be  liable  for  double  the  cost  of  the  improvement. 
It  may  be  that  facts  exist  which  would  entitle  appellant 
to  a  way  by  express  or  implied  contract  or  covenant. 
But  such  contract  could  not  be  enforced  in  this  action 
to  recover  double  the  value  of  the  improvements.  The 
sole  question  here  is  whether  he  is  entitled  to  have  a 
farm  crossing  maintained  under  the  statute  above  re- 
ferred to,  in  which  case  only  he  can  enforce  its  penalty 
for  failure  to  build  or  repair.  In  People  v.  Caldwell, 
142  111.  434,  441,  a  farm  is  defined  as  "a  body  of  land, 
usually  under  one  ownership,  devoted  to  agriculture, 
either  to  the  raising  of  crops  or  pasture,  or  both." 
"Webster  defines  a  farm  as  "an  extended  piece  of 
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ground,  devoted  by  its  owner  to  agriculture.' 9  And- 
erson's Law  Dictionary  defines  it  as  "land  devoted  to 
purposes  of  agriculture."  Farm  crossings  have  been 
the  subject  of  direct  or  indirect  discussion  by  the 
supreme  and  appellate  courts  of  this  state  in  many 
cases,  among  which  are  C.  &  N.  W.  R.  R.  Co.  v.  Harris, 
54  111.  528;  P.  P.  &  J.  R.  R.  Co.  v.  Barton,  80  111.  72; 
Chalcraft  v.  L.  E.  &  St.  L.  R.  R.  Co.,  113  111.  86;  I.  C. 
R.  R.  Co.  v.  Willinborg,  117  111.  203;  C.  &  A.  R.  R.  Co. 
v.  Sanders,  154  111.  531;  B.  &  0.  S.  W.  Ry.  Co.  v.  Keck, 
185  111.  400;  L.  E.  &  St.  L.  Ry.  Co.  v.  Chalcraft,  14  111. 
App.  516;  T.  H.  &  I.  R.  R.  Co.  v.  Elam,  20  111.  App.  603 ; 
A.  T.  &  S.  F.  R.  R.  Co.  v.  Parsons,  42  111.  App.  93;  C. 
M.  &  N.  R.  R.  Co.  v.  Eichman,  47  111.  App.  156;  C.  &  A. 
R.  R.  Co.  v.  Sanders,  55  111.  App.  87 ;  and  B.  &  O.  S.  W. 
Ry.  Co.  v.  Keck,  84  HI.  App.  159;  In  all  these  cases 
the  crossing  had  been  put  in  for  the  benefit  or  use  of  a 
farm,  in  the  ordinary  acceptation  of  that  term.  Our 
attention  has  not  been  called  to  any  Illinois  case  where 
a  farm  crossing  has  been  discussed  in  any  other  con- 
nection than  with  relation  to  land  used  for  purposes  of 
agriculture. 

There  is  no  proof  that  this  strip  of  shore  land  along 
Rock  river  has  never  been  fanned  or  used  for  agri- 
cultural purposes.  Before  appellant  bought  it  boiler 
works  had  been  operated  there.  Clearly  that  business 
did  not  entitle  the  owner  of  the  land  to  a  "farm  cross- 
ing," and  so  far  as  this  record  shows  the  use  of  a 
crossing  at  this  place  then  must  have  been  under  a 
mere  license,  and  therefore  revocable  at  will.  Appel- 
lant did  not  drive  wagons  and  teams  across  there  for 
several  years  after  he  bought  the  land,  but  use  of  the 
crossing  was  abandoned  and  appellee  removed  the 
planks.  Boats  landed  at  points  along  this  shore  after 
appellant  bought  it,  and  people  went  there  to  bathe  in 
the  river,  but  they  had  no  relation  to  appellant,  and  it 
is  not  shown  that  they  used  this  crossing.  We  have  no 
doubt  that  the  farm  crossings  required  by  this  statute 
were  intended  for  the  benefit  of  agricultural  lands. 
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From  the  time  that  legislation  on  this  subject  was  first 
enacted  in  this  -state  down  to  1879,  so  far  as  we  are 
advised,  the  provision  requiring  the  fencing  of  rail- 
roads was  confined  to  territory  outside  of  incorpo- 
rated towns,  cities  and  villages;  and  the  provision  in 
the  first  of  such  statutes,  requiring  "openings,  gates 
or  bars  at  the  farm  crossings  of  such  railroad,  for  the 
use  of  the  proprietors  of  the  lands  adjoining  such  rail- 
road,''  obviously  referring  to  land  lying  outside  of 
cities  and  villages,  and  ait  that  time  such  land  was 
practically  all  farm  land.  Appellant  seems  to  con- 
cede this,  but  argues  that  he  is  entitled  to  a  crossing 
under  the  amendment  of  1879.  That  amendment  so 
changed  section  1  as  to  require  the  right  of  way  to  be 
fenced  within  such  parts  of  cities  and  incorporated 
towns  and  villages  as  are  ilot  laid  out  and  platted  into 
lots  and  blocks;  but  it  did  not  change  the  provision 
concerning  farm  crossings.  If  the  legislature  had  in- 
tended by  the  original  act  ito  provide  for  crossings  for 
business  purposes  in  cities  and  villages  it  would  not 
have  adopted  the  term  "farm  crossings,* '  which  by  its 
natural  meaning  restricts  the  provision  to  farms,  but 
would  have  used  some  such  term  as  "private  cross- 
ings;" and  if  the  legislature  in  1879  intended  that 
thereafter  private  crossings  for  business  purposes 
should  be  provided  in  such  parts  of  cities  and  villages 
as  are  not  laid  out  and  platted  into  lots  and  blocks, 
surely,  while  amending  the  section,  it  would  have 
dropped  the  word  "farm,"  and  would  have  substituted 
some  language  fitted  to  express  the  intended  change. 
The  retention  of  the  term  "farm  crossings"  in  the 
amended  section  indicates  that  the  private  crossing 
therein  provided  for  was  still  to  be  a  crossing  for  the 
use  of  those  who  own  or  occupy  farm  lands.  It  may  be 
that  it  would  be  wise  and  just  for  the  legislature  to 
provide  for  private  crossings  to  factories,  ice  houses 
and  other  business  places  within  cities  which  have  no 
outlet  to  a  public  way.  But  it  would  be  judicial  legis- 
lation for  the  courts  to  so  construe  this  statute  as  to 
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eliminate  the  qualifying  word  "farm"  from  the  term 
"farm  crossing"  therein.  We  do  not  feel  authorized 
to  hold  that  this  statute  entitles  a  landowner  to  a 
crossing  where  there  is  no  farm  and  where  the  land 
is  not  used  for  agricultural  purposes.  The  only  case 
we  have  found  which  seems  to  indicate  any  relaxation 
from  this  interpretation  of  the  term  "farm  crossings" 
is  B.  S.  &  C.  Co.  v.  D.  L.  &  W.  B.  E.  Co.,  130  N.  Y. 
152.  There  the  land  was  within  the  limits  of  the  city 
of  Buffalo,  but  still  it  was  a  farm.  The  statute,  like 
ours,  required  "farm  crossings."  At  the  time  the 
controversy  arose  the  land  was  used  for  agricultural 
purposes,  and  portions  of  it  also  for  quarries,  and  the 
railroad  company  contended  that  it  was  error  to  order 
a  crossing  constructed  for  any  except  agricultural 
uses.  The  court  said :  "The  statute  does  not  limit  the 
right  of  adjoining  owners  to  crossings  solely  for 
agricultural  purposes,  but  they  may  be  ordered  to  en- 
able owners  to  renlove  the  natural  products  off  the 
land,  like  stone  and  minerals."  If  appellant  had 
proved  that  he  owned  to  the  center  of  the  river,  and 
that  the  ice  in  the  building  on  this  shore  strip  of  land 
was  cut  over  his  land  in  the  river,  a  question  might 
have  been  raised  whether  the  qualification  suggested 
in  the  case  last  cited  ought  to  be  followed  in  this  state, 
and  if  so,  whether  it  could  be  said  that  such  ice  was 
the  natural  product  of  the  land.  But  appellant  ex- 
pressly testified  (record  p.  23) :  "The  property  that 
I  own  is  a  narrow  strip  of  land  between  the  river  and 
the  railroad  right  of  way;"  and  also  that  his  tract  of 
land  was  about  550  feet  long,  running  to  a  point  at  the 
north  end  and  about  seventy-five  feet  wide  at  the  south 
end.  Under  this  proof  we  cannot  assume  that  he 
owned  the  bed  of  the  river.  There  was  no  proof  where 
the  ice  was  cut  which  is  stored  in  the  ice  house  on  this 
strip  of  land.  The  case  was  not  tried  upon  any  such 
theory.  Besides  the  crossing  ordered  in  the  New  York 
case  was  needed  for  purely  agricultural  purposes — for 
the  use  of  that  part  of  the  land  which  was  tilled  as  a 
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farm — and  the  court,  in  ordering  a  farm  crossing  for 
the  use  of  the  proprietor  of  such  land,  manifestly 
would  not  forbid  his  also  hauling  over  the  crossing 
stone  taken  from  another  part  of  the  same  land.  In 
Wheeler  v.  R  &  S.  B.  R  Co.,  12  Barb.  (N.  T.)  227,  a 
statute  requiring  "farm  crossings' '  was  said  to  be 
"intended  to  secure  to  the  farmer  the  crossing  most 
convenient  to  him  in  the  reasonable  and  customary  use 
and  occupation  of  his  premises.' '  The  term  "farm 
crossings"  was  treated  as  of  like  meaning  in  L.  N.  A. 
&  C.  By.  Co.  v.  Hughes,  2  Ind.  App.  68,  and  28  N.  E. 
Eep.  158. 

We  conclude  appellant  was  not  entitled  to  a  statu- 
tory farm  crossing  at  the  end  of  said  alley,  and  there- 
fore was  not  entitled  to  recover  double  the  value  of  the 
improvements  he  put  in,  and  therefore  the  court  prop- 
erly directed  a  verdict  for  defendant. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Elgin,  Joliet  &  Eastern  Railway  Company  v.  Michael 

Lawlor. 

Gen.  No.  4.738. 

1.  Contributory  negligence— when  person  seeking  to  cross 
railroad  tracks  not  guilty  of.  Held,  from  the  evidence,  that  the 
plaintiff,  who  was  injured  while  seeking  to  cross  railroad  tracks 
in  a  buggy,  was  not  guilty  of  contributory  negligence. 

2.  Remarks  of  court — when  cannot  be  complained  of.  Re- 
marks made  by  the  trial  court  which  were  part  of  a  discussion 
ensuing  a  suggestion  made  by  the  complaining  counsel,  cannot  be 
successfully  urged  as  ground  for  reversal. 

3.  Remarks  of  court — exception  essential  to  preserving  pro- 
priety of,  for  review.  In  order  to  test  upon  appeal  the  propriety 
of  remarks  made  by  the  trial  Judge,  an  exception  to  such  re- 
marks should  be  preserved. 

4.  Conversations — when  had,  out  of  presence  of  party,  incom- 
petent. Except  for  purposes  of  impeachment  and  when  they  form 
a  part  of  the  res  gestae,  conversations  had  out  of  the  presence  of 
the  party  sought  to  be  affected,  are  incompetent. 


Second  District— A.  D.  1907.  281 

Elgin,  Joliet  &  Eastern  Ry.  Co.  v.  Lawlor. 

5.  Impeachment — how  should  be  made.  The  proper  course, 
when  the  impeaching  witness  is  produced,  is  simply  to  ask  him 
whether  or  not  the  witness  to  be  impeached  made  the  state- 
ment in  regard  to  which  he  has  been  questioned,  at  the  time  and 
place  mentioned.  It  is  true  that  the  question  to  the  impeach- 
ing witness  need  not  be  in  the  exact  words  of  the  question  asked 
of  the  witness  sought  to  be  impeached,  but  it  should  be  iden- 
tical as  to  time,  place  and  substance,  and  should  be  so  framed 
as  to  admit  of  a  negative  or  an  affirmative  answer.  In  fairness 
to  the  witness  to  be  impeached,  and  in  order  that  the  testimony 
may  be  of  any  value  for  impeachment  purposes,  and  for  the  fur- 
ther reason  of  keeping  from  the  jury  irrelevant  and  incompetent 
matter,  this  course  should  be  pursued.  It  is*  Improper  to  ask  the 
witness  to  relate  the  entire  conversation  or  to  put  the  question 
in  such  a  general  form  as  to  be  calculated  to  elicit  more  than 
the  statement  made  by  the  first  witness  in  contradiction  of  his 
testimony,  unless  the  statement  to-be  proved  is  made  intelligible 
only  by  a  narration  of  the  entire  conversation. 

6.  Motion  to  strike — when  denial  of,  proper.  A  motion  to 
strike  is  properly  denied  if  too  broad  and  includes  evidence 
proper  to  remain  in  the  record. 

7.  Instruction — when  containing  abstract  proposition  of  law 
improper.  An  instruction  which  contains  an  abstract  proposition 
of  law,  which  does  not  tend  to  enlighten  the  jury,  is  improper 
and  should  be  refused. 

8.  Instruction — when,  upon  preponderance  of  evidence  not  er- 
roneous. An  instruction  upon  the  subject  of  the  preponderance 
of  the  evidence  is  not  erroneous  as  excluding  the  element  of 
number  of  witnesses  where  such  instruction  is  in  form  as  follows: 

"The  jury  are  instructed  that  the  preponderance  of  evidence  In 
the  cause  is  not  necessarily  alone  determined  by  the  number  of 
witnesses  testifying  to  a  particular  fact  or  state  of  facts." 

9.  Bell  rung  or  whistle  blown — statute  pertaining  to,  con- 
strued. The  statute  requiring  a  bell  to  be  rung  or  a  whistle  to 
be  sounded  eighty  rods  from  a  crossing,  and  to  be  kept  sound- 
ing, etc.,  refers  to  a  locomotive  at  the  head  of  a  train  and  not 
at  the  rear,  and  requires  such  signal  to  begin  when  the  part  of 
the  train  nearest  the  crossing  is  at  least  eighty  rods  distant  there- 
from. 

Action  In  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

J.  L.  O'Donnell  and  T.  F.  Donovan,  for  appellant; 
Knapp,  Haynie  &  Campbell,  of  counsel. 
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Babb,  Babb  &  Babb,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Elgin,  Joliet  &  Eastern  Railway  and  Cass 
street,  in  the  suburbs  of  the  city  of  Joliet,  cross  each 
other.  At  that  crossing  a  person  driving  east  on  the 
highway  is  going  in  a  direction  slightly  north  of  east, 
and  a  train  coming  from  the  south  on  the  railroad 
is  going  slightly  west  of  north,  and  they  there  cross 
nearly  at  right  angles.  In  the  early  evening  of  Sep- 
tember 22,  1904,  Michael  Lawlor,  appellee  herein,  and 
his  friend,  Frank  Hurley,  were  driving  east  on  the 
south  side  of  Cass  street  and  crossiry;  the  three  tracks 
of  the  railroad  at  that  point,  and  when  upon  the  most 
easterly  track  they  were  struck  by  the  north  end  of 
a  string  of  freight  cars  being  pushed  north  over  said 
crossing  by  an  engine  on  the  south  end  of  said  string 
of  cars,  operated  by  a  crew  of  the  Michigan  Central 
Railroad  Company,  who  were  taking  said  cars  to  the 
yards  of  the  Elgin,  Joliet  &  Eastern  Railway  some 
distance  north  of  said  crossing.  The  buggy  was  de- 
stroyed by  the  collision.  Lawlor  was  thrown  to  the 
west  of  the  track  and  Hurley  and  the  horse  to  the 
east,  and  the  horse  ran  some  distance  till  stopped. 
Lawlor  was  injured,  and  brought  this  suit  against  the 
Elgin,  Joliet  &  Eastern  Railway  Company  to  recover 
damages  therefor.  The  declaration  charged  that  said 
engine  and  cars  were  operated  by  the  defendant,  or 
by  persons  authorized  by  said  defendant  to  run  said 
train  of  cars  over  said  tracks,  and  that  they  were 
operated  so  carelessly  and  negligently  that  through 
the  negligent  and  improper  handling  and  driving  of 
said  engine  and  cars  one  of  them  struck  against  the 
carriage  of  plaintiff  with  great  force,  and  caused  the 
injuries;  and  also  that  no  bell  was  rung  or  whistle 
sounded  at  the  distance  of  at  least  eighty  rods  from 
said  crossing,  and  ker>t  ringing  or  sounding  until  said 
crossing  was  reached  by  said  engine  and  cars,  and 


•  Second  District—A.  D.  1907.  283 

Elgin,  Joliet  ft  Eastern  Ry.  Co.  v.  Lawlor. 

that  in  consequence  of  this  default  plaintiff  was  in- 
jured. There  was  a  plea  of  not  guilty  and  a  verdict 
and  a  judgment  for  plaintiff  for  $1,650,  from  which 
judgment  defendant  appeals. 

The  case  chiefly  concerns  questions  of  fact  and  the 
rulings  and  expressions  of  the  trial  judge,  and  we 
have  studied  the  case  from  the  record  itself  in  order 
to  fully  understand  all  that  occurred  at  the  trial.  The 
proof  shows  that  the  railroad  passes  through  this 
vicinity  in  a  swale  or  low  place,  there  being  something 
of  a  depression  in  the  highway  as  the  railroad  is  ap- 
proached. The  photographs  show  that  the  railroad 
and  the  highway  are  upon  a  level  at  the  crossing, 
and  the  proofs  show  that  a  little  way  south  of  the 
crossing  the  railroad  is  elevated  two  or  three  feet 
above  the  level  of  the  ground  there.  The  railroad 
crosses  the  Rock  Island  Railroad  about  eighty  rods 
south  of  Cass  street  and  approaches  Cass  street  on 
a  curve,  as  stated  by  the  engineer  driving  this  train, 
who  seems  to  Tiave  been  confused  as  to  the  direction 
of  the  curve,  but  he  testified  that  he  was  on  the  west 
side  of  the  engine  backing  north  at  or  before  the  time 
of  the  collision;  he  was  on  the  inside  of  the  curve, 
so  that  it  appears  that  if,  a  line  was  drawn  across 
Cass  street  at  this  crossing  at  right  angles  to  Cass 
street,  this  engine  at  the  time  of  the  collision  was  west 
of  such  line  and  on  a  curve.  The  plat  in  evidence  is 
drawn  upon  a  large  scale  and  showa  the  railroad  a 
comparatively  short  distance  south  of  Cass  street, 
and  does  not  include  the  curve  testified  to  by  the  engin- 
eer. The  train  consisted  of  fifteen  box  cars,  and  at 
the  length  of  such  cars  testified  to  by  the  engineer 
this  train  was  from  thirty-two  to  thirty-five  rods 
long,  besides  the  length  of  the  engine.  A  man  stood 
on  the  car  next  to  the  engine  to  transmit  signals  to 
the  engineer,  and  two  men  stood  on  the  north  car,  but 
without  lights.  Appellant  insists  that  it  was  broad 
daylight,  but  not  only  did  appellee  and  Hurley  testify 
that  it  was  dusk  and  that  it  was  six  o'clock  or  after, 
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but  the  engineer  also  testified  for  appellant  that  it 
was  6:15  p.  m.  and  that  it  was  about  dusk.  Another 
witness  for  appellant  testified  that  it  was  not  dark 
and  not  real  light,  and  still  another  that  it  was  twi- 
light, so  that  the  jury  were  warranted  in  finding  that 
it  was  dusk.  Though  it  was  shortly  after  sunset,  the 
amount  of  light  depended  also  upon  other  conditions, 
such  as  whether  it  was  cloudy  and  the  number  of 
trees,  etc.,  in  that  vicinity.  South  of  the  highway 
and  next  west  of  the  railroad  was  the  Faust  lot,  west 
of  that  a  narrow  street  called  Faust  street,  and  next 
west  the  residence  of  the  witness  Hammond.  On  the 
Faust  lot,  in  the  corner  made  by  the  railroad  and  the 
street,  was  a  barber  shop  some  thirty  feet  long  and 
sixteen  feet  high ;  about  thirty  feet  back  of  that  was 
the  Faust  residence,  and  still  further  back  his  barn. 
A  fence  ran  from  the  barber  shop  south  along  the 
right  of  way.  There  were  trees  at  various  places  on 
and  around  the  Faust  lot  and  shrubbery  along  the 
fence.  This  shrubbery  cannot,  all  of  it,  be  readily  de- 
tected upon  the  photographs  in  evidence  which, 
though  valuable  aids  to  understanding  the  situation, 
need  to  be  examined  with  reference  to  the  fact  that 
they  were  taken  in  February,  whereas  at  the  time  of 
this  injury  all  witnesses  agree  that  all  the  trees, 
shrubs  and  vines  were  covered  with  leaves,  except 
certain  dead  trees,  one  of  which  was  removed  after 
the  accident  and  before  these  photographs  were  taken. 
The  proof  makes  it  clear  that  a  person  travelling  east 
towards  the  railroad,  on  the  highway,  could  at  certain 
points  see  a  train  approaching  from  the  south,  and 
yet  that  such  view  was  very  much  obstructed  by  the 
buildings,  trees,  shrubs,  vines,  and  the  leaves  thereon. 
The  obstructions  to  a  view  of  this  crossing,  by  persons 
approaching  it  on  the  highway  from  the  west,  were 
well  known  to  appellant  and  to  the  crew  conduct- 
ing the  train.  They  took  such  a  train  over  it  nearly 
every  day.  The  statute,  the  infraction  of  which  is 
here  alleged,  requires  a  bell  and  steam  whistle  to  be 
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placed  on. each  locomotive  and  to  be  rang  or  whistled 
at  least  eighty  rods  from  the  place  where  the  railroad 
intersects  a  highway  and  to  be  kept  ringing  or  whis- 
tling till  the  highway  is  reached.  We  think  it  is  mani- 
fest that  this  refers  to  a  locomotive  at  the  head  of 
a  train,  and  means  that  the  whistling,  or  ringing  of 
a  bell,  shall  .begin  when  the  locomotive  at  the  head 
of  the  train  is  eighty  rods  from  the  crossing,  and  shall 
be  continued  till  such  whistle  or  bell  at  the  head  of 
the  train  reaches  the  crossing.  Appellee's  proof 
tended  to  show  that  no  bell  was  rung  or  whistle 
sounded,  but  this  proof  was  of  a  negative  character. 
The  engineer  testified  that  he  blew  the  whistle  when 
near  the  crossing  of  the  Rock  Island  Road,  about 
eighty  rods  from  Cass  street,  and  the  fireman  testi- 
fied that  he  began  ringing  the  bell  at  the  same  time 
and  rang  it  continuously  till  the  accident.  But  when 
the  whistle  was  so  sounded  and  when  the  bell  began 
to  so  ring,  if  it  was  rung,  the  north  end  of  this  string 
of  cars,  the  head  of  the  train  as  it  was  being 
pushed,  was  about  thirty-five  rods  nearer  Cass  street. 
In  other  words,  when  the  signals  were  given  at  the 
rear  of  the  train,  the  head  of  the  train  was  only 
about  forty-five  rods  from  the  crossing.  If  the  bell 
was  ringing  and  if  appellee  had  heard  it  as  he  came 
to  the  crossing,  it  would  have  been  a.  sound  more  than 
thirty-five  rods  from  this  highway,  and  that  would 
not  have  notified  appellee  that  the  head  of  the  train 
was  almost  at  the  highway.  If  he  heard  the  bell 
at  that  distance  away  and  so  near  the  place  where  the 
engine  had  crossed  the  Rock  Island  Road,  appellee 
might  well  have  understood  from  it  that  he  had  plenty 
of  time  to  cross.  The  two  men  on  the  head  car  testi- 
fied that  they  saw  appellee  coming  when  the  head 
car  was  five  to  ten  rods  away,  or  more,  from  the  cross- 
ing, and  that' they  saw  that  appellee  was  driving  very 
rapidly  and  that  apparently  he  did  not  look  either 
way  or  notice  the  approaching  train.  They  did  not 
call  out  to  appellee  nor  signal  the  engineer  to  stop  until 
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an  instant  before  the  collision,  when  it  was  too  late 
to  prevent  it.  The  engineer  did  his  best  to  stop  the 
train  on  receiving  the  signal  the  instant  before  the 
collision,  but  the  train  ran  at  least  two  car  lengths 
beyond  the  street  before  it  stopped,  which  would  be 
about  three  car  lengths  from  the  point  of  collision. 
The  jury  had  a  right  to  consider  that  fact  in  determin- 
ing which  testimony  as  to  the  speed  of  the  train  was 
more  nearly  correct.  We  have  no  doubt  that  this 
testimony  as  to  the  obstructions  to  the  view  of  a  train 
approaching  the  crossing,  and  of  the  blowing  of  the 
whistle  and  the  ringing  of  the  bell  at  the  rear  in- 
stead of  the  head  of  the  train,  and  of  the  failure  of 
the  men  on  the  head  car  to  either  call  out  and  warn 
appellee  or  signal  the  engineer  to  stop  when  they  saw 
him  approaching,  under  circumstances  indicating 
that  he  would  be  struck,  authorized  a  finding  that  the 
men  operating  the  train  were  guilty  of  negligence  as 
charged.  They  were  not  servants  of  appellant,  but 
they  were  there  doing  business  with  appellant  by  its 
consent,  and  appellant  was  responsible  for  their  neg- 
ligence, under  familiar  principles. 

The  serious  question  is  whether  appellee  was  in  the 
exercise  of  due  care  as  he  approached  and  drove  upon 
this  crossing.  By  his  own  admission  he  had  been  in 
two  saloons  that  day,  and  appellant  claims  that  on 
his  cross-examination  he  was  unable  to  give  any  rea- 
sonable account  of  his  whereabouts  and  business  dur- 
ing the  day,  and  that  the  jury  should  have  found  thnt 
he  spent  the  day  carousing.  Appellant  had  proof 
that  a  block  and  a  half  away  from  this  crossing  ap- 
pellee was  giving  his  horse  several  blows  with  his 
whip;  that  he  dropped  his  whip  in  the  road  and  that 
his  horse  went  to  the  crossing  on  a  run,  or  nearly 
on  a  gallop,  or  at  a  very  fast  trot.  Several  witnesses 
testified  that  when  appellee  was  picked  up  they  noticed 
the  smell  of  liquor  upon  him,  and  that  from  his  in- 
abilitv  to  stand  erect  without  help  they  concluded  he 
was  drunk.    Proof  was  made  of  statements  by  Hurley 
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indicating  that  appellee  was  driving  very  rapidly 
against  the  will  and  warning  of  Hurley,  and  some 
witnesses  testified  to  a  statement  made  by  appellee 
tending  to  show  that  he  was  unable  to  hold  his  horse. 
If  the  jury  had  found  that  appellee  was  not  in  the 
exercise  of  due  care  for  his  own  safety  as  he  ap- 
proached and  drove  upon  this  crossing,  that  conclu- 
sion could  not  have  been  disturbed  by  this  court. 

But  there  was  much  evidence  to  the  contrary.  Ap- 
pellee was  a  farmer  operating  a  farm  of  120  acres. 
On  the  evening  of  September  21st,  he  went  to  Mokena 
with  his  horse  and  buggy,  to  see  whether,  if  he  could 
sell  the  straw  upon  his  farm,  he  could  get  a  gang 
of  pressers  to  come  to  his  farm  eight  miles  distant 
and  press  the  straw.  The  amount  of  the  straw  and 
the  magnitude  of  the  financial  operation  involved  in 
its  sale  is  only  indicated  by  the  fact  that  he  felt  war- 
ranted in  hiring  a  gang  of  pressers  to  come  to  his 
place  to  press  it.  He  stayed  at  Mokena  over  night 
with  Hurley.  The  morning  of  the  22nd  he  drove  to 
Joliet,  a  distance  of  ten  or  twelve  miles,  coming  into 
town  over  another  road  than  Cass  street.  He  went 
there  for  the  purpose  of  finding  a  purchaser  for  his 
straw.  He  and  Hurley  went  to  a  saloon  where  they 
met  a  relative  of  appellee,  at  whose  invitation  appel- 
lee had  a  drink  of  whiskey.  He  testified,  without  any 
direct  contradiction,  that  he  had  no  other  drink  of 
intoxicants  that  day.  They  then  went  to  the  center 
of  the  city,  and  to  another  saloon  then  kept  by  an 
acquaintance  whom  appellee  thought  could  tell  him 
where  he  could  sell  his  straw.  Hurley  testified  that 
appellee  might  have  taken  a  glass  of  beer  there.  Ap- 
pellee testified  that  he  drank  pop  and  not  beer.  He 
testified  he  was  in  no  other  saloon  that  day.  Appel- 
lee and  Hurley  then  separated,  and  appellee  drove 
his  horse  to  a  feed  yard  and  fed  him,  and  then  went 
to  a  restaurant  which  he  named  and  had  dinner.  He 
then  returned  to  the  feed  yard,  got  his  horse  and 
buggy,  drove  upon  the  street,  hitched  his  horse  and 
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went  to  White's  cigar  store.  He  there  met  a  Mr. 
Chamberlin  and  a  Mr.  Stevens.  He  was  in  and  out 
of  that  store  several  times  that  afternoon,  and  had 
several  conversations  with  Chamberlin  and  with 
Stevens,  and  as  a  result  made  a  contract  for  the  sale 
of  his  straw.  Chamberlin  told  appellee  he  knew  a 
man  who  had  a  horse  he  wanted  to  trade.  Appellee 
drove  with  Chamberlin  to  the  store  kept  by  the  owner 
of  the  horse  and  from  there  to  the  barn  where  the 
horse  was.  The  horse  was  hitched  up,  and  appellee 
and  its  owner  took  a  drive  with  it,  and  then  they  took 
another  drive  with  appellee's  horse.  No  trade  was 
finally  consummated.  Appellee  returned  to  White's 
store,  and  at  about  5:45  or  6  p.  m.  he  and  Hurley 
started  on  the  return  trip  to  Mokena,  going  east  on 
Cass  street.  As  they  drove  towards  this  crossing  they 
were  in  the  street  car  track.  A  street  car  from  the 
west  came  up  behind  them  and  rang  a  gong  or  bell 
as  a  warning  to  appellee  to  get  off  the  track.  Ap- 
pellee aiid  Hurley  testified  that  appellee  turned  his 
horse  off  from  the  street  car  track,  and  gave  the  horse 
a  single  cut  with  the  whip  to  hurry  him  off  the  track. 
At  this  time  they  were  about  a  block  and  a  half  from 
the  crossing.  Appellee's  horse  was  a  farm  horse,  not 
city  bred,  and  was  somewhat  frightened  by  the  street 
car  as  it  passed  him,  but  both  appellee  and  Hurley 
testified  that  app?llee  immediately  quieted  him  down 
and  did  not  use  the  whip  upon  him,  except  the  single 
stroke  as  they  were  turning  out  of  the  street  car  track, 
and  that  before  they  reached  the  crossing  he  had  been 
reduced  to  a  slow  trot.  The  street  car,  which  passed 
him  about  a  block  and  a  half  west  of  the  crossing, 
reached  the  crossing  and  stopped,  and  the  conductor 
went  ahead  of  the  car  and  upon  the  railroad  tracks, 
and  then  the  street  car  started  and  passed  over  the 
railroad  tracks.  This  all  occurred  before  appellee 
reached  the  railroad.  This  had  a  strong  tendency  to 
show  that  appellee's  horse  was  not  running  or  travel- 
ling at  great  speed;  and  the  fact  that  the  conductor 
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caused  his  car  to  pass  over  the  tracks  just  ahead  of 
appellee  tended  to  make  appellee  believe  it  was  safe. 
Appellee  testified  that  he  looked  both  north  and  south 
to  see  if  there  were  any  approaching  trains  or  en- 
gines; that  he  saw  nothing  at  the  south,  and  heard 
no  bell  or  whistle  in  that  direction;  but  that  north  o? 
this  crossing,  towards  the  yards  of  the  railroad  com- 
pany, there  were  always  engines  moving,  and  that  In 
heard  a  bell  or  saw  an  engine  in  that  direction,  and 
was  chiefly  engaged  in  watching  to  see  that  no  engine 
was  approaching  Cass  street  from  that  direction.  Ap- 
pellee and  Hurley  denied  making  the  statements  testi- 
fied to  by  appellant's  witnesses.  Appellee  was  re- 
moved to  a  hospital,  and  was  immediately  attended 
and  worked  over  by  a  physician,  and  the  latter  testi- 
fied that  he  observed  no  traces  or  smell  of  liquor  upon 
appellee.  As  it  was  proved  that  appellee  was  seri- 
ously injured  about  one  knee,  and  in  his  legs  and 
ankles,  and  in  his  back,  so  that  ha  remained  in  the 
hospital  under  treatment  a  month,  and  was  obliged  to 
wear  a  plaster  cast  upon  his  right  knee  for  several 
months,  and  was  totally  disabled  for  labor  for  a  long 
time,  the  jury  might  well  have  concluded  that  his  in- 
ability to  stand  erect  without  assistance  when  picked 
up  after  the  accident  was  the  result  of  the  injuries 
he  received  and  was  not  proof  that  he  was  intoxicated. 
We  think  appellee  fairly  account?'!  for  his  where- 
abouts and  engagements  while  in  Joliet,  and  that  if 
the  jury  believed  him  and  Hurley  they  could  reason- 
ably find  that  he  was  not  guilty  of  negligence  as  he 
approafted  and  went  upon  this  crossing.  In  our  judg- 
ment we  would  not  be  warranted  in  disturbing  the 
conclusion  reached  by  the  jury  that  he  was  in  the  ex- 
ercise of  due  care.  The  reasons  why  the  verdict  of 
a  jury  upon  such  conflicting  testimony  ought  not  to 
be  disturbed  upon  the  facts  are  fully  and  forcibly 
stated  in  Calvert  v.  Carpenter,  96  111.  63 ,  67. 

Appellant  complains  of  the  language  and  rulings  of 
the  court  while  its  witness  Hammond  was  on  the 
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stand.  Appellant  asked  for  a  conversation  the  wit- 
ness had  with  Hurley  out  of  the  hearing  of  appelles 
just  after  the  accident.  Objection  was  made,  and  the 
court  said  he  did  not  think  they  could  go  into  that, 
arid  then  suggested  the  question  whether  it  was  a  part 
of  the  res  gestae.  Appellant  argues  as  if  that  was 
the  beginning  and  end  of  the  matter,  whereas  by  read- 
ing the  record  itself  from  pages  197  to  203,  inclusive, 
it  will  be  found  that  upon  objection  made  to  the  ques- 
tion the  court  said  the  conversation  was  not  in  tha 
presence  of  appellee,  and  counsel  for  appellant  then 
argued  that  it  would  not  have  to  be  in  the  presenca 
of  appellee  if  it  was  part  of  the  res  gestae,  so  that 
appellant  based  its  right  to  the  question  on  the  ground 
that  this  was  a  part  of  the  res  gestae,  and  that  re- 
mark by  the  court  was  suggested  by  the  argument  of 
appellant's  counsel.  Moreover,  while  the  court  hesi- 
tated at  first,  yet  a  moment  later  the  entire  conversa- 
tion was  admitted  in  answer  to  appellant's  questions, 
and  appellant  has  nothing  of  which  to  complain. 

But  in  fact  the  court's  hesitation  was  warranted. 
The  question  called  for  all  that  Hurley  said  in  a  con- 
versation when  appellee  was  not  present.  Hurley  was 
not  a  party,  and  appellee  was  not  bound  by  what  Hur- 
ley Said  out  of  appellee's  presence.  It  was  only  com- 
petent so  far  as  it  tended  to  impeach  Hurley.  Appel- 
lant had  asked  Hurley  two  questions  only  on.  this 
subject,  namely,  whether  in  his  conversation  with 
Hammond  at  the  time  and  place  fixed  he  had  said 
"We  saw  the  train  coming  up  the  track  and  heard 
the  whistle,  but  could  not  stop  the  horse  i»  time;" 
and  "he  (meaning  appellee)  whipped  the  horse  before 
he  got  to  the  track,  and  that  is  why  he  could  not  stop 
him  in  time."  Hurley  said  he  did  not  so  state  ti 
Hammond.  Appellant  had  a  right  to  ask  Hammond 
whether  at  that  time  and  place  Hurley  did  jnake  these 
two  statements  to  him,  and  these  questions  must  have 
been  answered  by  "yes"  or  "no."  Appellant  had  no 
right  to  its  questions  calling  for  all  that  Hurley  said. 
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If  the  proper  questions  had  been  asked  and  Hammond 
had  answered  that  Hurley  did  so  state,  it  would  have 
been  at  the  option  of  appellee  on  cross-examination 
to  call  for  the  entire  conversation  or  not,  as  he  saw 
fit.  Appellant  was  not  entitled  to  it.  No  other  course 
will  keep  out  incompetent  and  immaterial  matter,  to 
the  peril  of  which  the  opposite  party  ought  not  to  be  • 
subjected.  This  rule  is  fully  stated,  and  authorities 
supporting  it  are  cited  in  30  Am.  &  Eng.  Ency.  of 
Law.,  2nd  ed.,  1117,  as  follows:  "The  proper  course, 
when  the  impeaching  witness  is  produced,  is  simply 
to  ask  him  whether  or  not  the  witness  to  be  impeached 
made  the  statement  in  regard  to  which  he  has  been 
questioned,  at  the  time  and  place  mentioned.  It  is 
true  that  the  question  to  the  impeaching  witness  need 
not  be  in  the  exact  words  of  the  question  asked  of  the 
witness  sought  to  be  impeached,  but  it  should  be  iden- 
tical as  to  time,  place  and  substance,  and  should  be 
so  framed  as  to  admit  of  a  negative  or  an  affirmative 
answer.  In  fairness  to  the  witness  to  be  impeached, 
and  in  order  that  the  testimony  may  be  of  any  value 
for  impeachment  purposes,  and  for  the  further  reason 
of  keeping  from  the  jury  irrelevant  and  incompetent 
matter,  .this  course  should  be  pursued.  It  is  improper 
to  ask  the  witness  to  relate  the  entire  conversation 
or  to  put  the  question  in  such  a  general  form  as  to 
be' calculated  to  elicit  more  than  the  statement  made 
by  the  first  witness  in  contradiction  of  his  testimony, 
unless  the  statement  to  be  proved  is  made  intelligible 
only  by  a  narration  of  the  entire  conversation.' '  (Ab- 
bott's Civil  Trial  Brief,  2nd  ed.,  192.  This  is  recog- 
nized as  the  correct  practice  in  C.  W.  &  D.  Ry.  Co. 
v.  Ingraham,  131  111.  659,  668,  and  in  Gormley  v.  Hart- 
ray,  105  111.  App.  625.  We  so  held  the  rule  in  Man- 
chester Fire  Assurance  Co.  v.  Ins.  Co.  of  HI.,  91  111. 
App.  609.  The  trouble  was  therefore  brought  on  by 
appellant's  persistence  in  pressing  an  improper  ques- 
tion, and  we  do  not  think  it  should  be  heard  to  com- 
plain.    Appellant  also  complains  because,  when  its 


j 


292  Appellate  Coukts  of  Illinois. 

Vol.  132.]       Elgin,  Joliet  &  Eastern  Ry.  Co.  v.  Lawlor. 

counsel  a  little  later  again  asked  the  witness  to  give 
the  conversation  between  himself  and  Hurley,  the 
court  said  "He  has."  This  was  but  equivalent  to 
suggesting  that  the  question  had  already  been  fully 
answered,  which  was  the  fact.  Appellant  then  as- 
serted that  the  witness  had  been  interrupted  in  the 
midst  of  the  narration  of  the  conversation.  If  this 
was  so,  the  record  as  written  does  not  disclose  it.  Ap- 
pellant then  put  a  question  which  suggested  to  the 
witness  another  statement  by  Hurley.  Appellee  ob- 
jected. Appellant  complains  because  the  court  then 
asked  the  witness:  "What  do  you  say  about  that? 
Do  you  remember  any  such  thing  as  that!"  to  which 
the  witness  replied:  "Something  in  that  strain." 
On  motion  of  appellee  the  court  excluded  that  answer. 
Appellant  then  put  the  question  in  a  fuller  and  more 
complete  form,  the  court  overruled  an  objection  by 
appellee,  and  appellant  had  a  full  and  adequate  an- 
swer. In  all  this  we  see  nothing  harmful  to  appellant, 
and  save  to  the  suggestion  by  the  court  whether  this 
was  a  part  of  the  res  gestae,  the  exceptions  were  not 
taken  by  appellant  but  by  appellee.  During  the  ques- 
tions and  objections  above  narrated,  the  court  in- 
quired whether  at  the  time  of  the  conversation  be- 
tween the  witness  and  Hurley  appellee  had  been  taken 
away,  and  the  witness  replied  that  he  had  not  been 
picked  up  yet.  A  little  later  the  witness  testified  that 
after  his  conversation  with  Hurley  he  asked  a  Mr. 
Baker,  who  had  come  to  the  scene  of  the  accident, 
whether  they  had  better  pick  up  appellee  and  see 
whether  he  could  stand  or  not.  The  court  again  asked 
if  appellee  had  not  been  picked  up  at  that  time,  and  the 
witness  said  he  had  not.  After  a  little  further  testi- 
mony from  Hammond  the  following  colloquy  took  place 
between  the  court,  the  witness  and  counsel  for  appel- 
lant: 

"The  Court:     Are  you  quite  certain  that  he  was 
not  picked  up  until  after  you  and  he  had  gone  up  there 
and  seen  the  horse  and  come  back,  and  the  train  had 
•  gone  on? 
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*  *  The  Witness :    I  ain  't  certain. 

"The  Court:    Ain't  you  confused  about  that? 

"The  Witness:  I  ain't  certain.  I  know  I  was  there 
and  they  picked  him  up. 

"The  Court:  Eeflect  upon  that.  It  don't  seem 
credible. 

"Mr.  Donovan:  Well,  your  honor,  that  would  not 
make  a  bit  of  difference. 

"The  Court:    I  understand. 

"Mr.  Donovan:  I  don't  want  the  jury  to  get  the 
impression  that  it  does. 

"The  Court:  He  says  he  ain't  so  sure  about  that 
point. 

"The  Witness:  It  is  something  that  I  could  not 
remember. 

"The  Court:    On  reflection,  you  would  not  say? 

"The  Witness:  I  would  not  say.  t  They  might  have 
picked  him  up  before." 

It  is  urged  that  these  remarks  of  the  court  were 
highly  prejudicial  to  appellant.  Hammond  was  stand- 
ing in  his  north  barn  door,  at  the  rear  of  his 
residence,  just  west  of  Faust  avenue,  at  the  time  of 
the  accident,  and  saw  it.  He  instantly  wont  to  the 
place  of  the  collision.  Appellee  had  been  thrown  to 
the  west  and  lay  between  the  tracks.  Hurley  and  the 
horse  had  been  thrown  to  the  east  of  the  tracks.  Hur- 
ley had  not  been  much  hurt  and  had  got  up.  The 
horse  had  run  till  stopped  at  a  grocery  store  east  of 
the  tracks.  The  train  had  stopped  with  the  box  cars 
covering  the  crossing.  As  Hammond  was  west  of  the 
crossing  he  necessarily  came  first  to  the  immediate 
vicinity  where  appellee  lay.  His  testimony  so  far  had 
seemed  to  imply  that  he  passed  by  appellee  lying  on 
the  ground,  got  through  between  the  cars  to  the  east 
side,  walked  with  Hurley  to  where  the  horse  was  and 
had  this  talk  with  him  about  how  the  accident  hap- 
pened, and  then  returned  and  went  to  the  west  side 
of  the  crossing  and  helped  to  pick  up  appellee.  ,  It 
is  evident  that  the  court  naturally  thought  that  the 
witness  was  confused  and  did  not  mean  to  be  under- 
stood that  he  passed  right  by  the  injured  man  lying 
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on  the  ground  without  rendering  any  assistance,  and 
did  So  much  before  he  came  back  to  help  him ;  and  the 
court  was  really  trying  to  get  the  witness  to  reflect 
upon  what  he  had  said,  to  see  if  on  reflection  it  would 
not  turn  out  that  the  order  of  events  was  just  the  re- 
verse. After  an  adjournment  appellant  recalled  Ham- 
mond and  asked  him  about  appellee's  condition,  and 
on  cross-examination  he  described  his  acts  in  helping 
appellee  to  walk  after  he  was  picked  up,  and  said  that 
this  was  before  he  ^walked  up  after  the  horse,  and  that 
he  was  mistaken  in  his  former  statement  that  he  went 
after  the  horse  before  appellee  was  picked  up.  The 
court  therefore  was  correct  in  its  suggestion  to  the 
witness  that  he  had  got  the  order  of  events  confused. 
Of  course  it  is  not  proper  for  the  court  to  say,  either 
to  a  witness  or  in  the  hearing  of  the  jury,  that  his 
evidence  does  not  seem  credible;  and  if  the  effect  is 
to  discredit  the  witness  before  the  jury,  or  to  frighten 
the  witness,  such  a  remark  by  the  court  would  be  seri- 
ous error.  But  we  do  not  think  that  the  jury  would 
consider  the  language  of  the  court  as  intended  to  dis- 
credit the  witness,  but  rather  as  in  the  interest  of  the 
appellant  who  called  him,  to  induce  the  witness  to 
voluntarily  correct  an  obvious  error.  While  it  would 
have  been  better  if  the  court  had  used  some  other 
expression  than  "It  don't  seem  credible,"  yet  we  think 
what  was  said  in  Chi.  City  Ry.  Co.  v.  McLaughlin,  146 
111.  353,  359,  where  the  trial  judge  said  of  the  answer 
of  a  witness  to  a  question,  "I  don't  think  he  answered 
it  fairly,' '  is  applicable  here:  "It  would  have  been 
better  to  have  used  some  other  word  than  'fairly.' 
But  after  examining  all  the  testimony  of  the  witness, 
including  the  running  fire  of  controversy  and  dialogue 
between  opposing  counsel  and  the  court,  we  do  not 
think  there  was  any  intention  to  reflect  upon  the 
credibility  of  the  witness,  or  that  the  jury  could  have 
so  understood  what  was  said."  But,  still  further,* ap- 
pellant took  no  exception  to  the  remark  by  the  court. 
Before  the  conclusion  of  Hammond's  testimony  when 


Second  District— A.  D.  1907.  295 

Elgin,  Joliet  ft  Eastern  Ry.  Co.  v.  Lawlor. 

recalled  there  was  a  controversy  between  counsel  for 
the  respective  parties,  as  to  which  appellant  in  his 
brief  asserts  that  the  court  summarily  dismissed  th3 
witness,  and  refused  to  let  appellant's  counsel  make 
an  offer  in  the  record.  A  reading  of  this  controversy 
on  pages  224,  225  and  226  of  the  record  does  not  sus- 
tain these  assertions.  This  was  not  during  an  exam- 
ination by  appellant,  but  during  a  cross-examination  by 
appellee.  The  court  did  twice  tell  the  witness  that  he 
could  leave  the  stand  unless  another  question  was  put, 
but  the  witness  did  not  leave  the  stand,  and  after  this 
controversy  was  over,  appellant  put  another  question 
to  the  witness,  the  court  overruled  an  objection 
thereto,  and  the  question  was  answered,  and  appel- 
lant did  not  seek  to  question  the  witness  further.  The 
court  did  not  deprive  appellant's  counsel  of  any  ques- 
tion which  he  wished  to  put  to  the  witness,  but  cut 
short  his  effort  to  question  the  court.  When  appel- 
lant's counsel  wanted  to  make  a  statement  in  the  rec- 
ord the  court  said  he  did  not  want  him  to  make  state- 
ments before  the  jury,  but  directed  the  reporter  to  go 
with  counsel  into  an  adjoining  room  and  take  down 
the  statement.  If  appellant  had  wished  to  make  an 
offer  of  proof,  it  could  only  make  it  in  the  presence 
of  the  trial  judge,  and  if  the  court  thought  it  ought 
not  to  be  made  in  the  presence  of  the  jury,  the  jury 
should  have  been  withdrawn.  But  appellant  was  not 
then  offering  proof.  Appellee  was  cross-examining, 
and  the  controversy  arose  upon  an  objection  by  ap- 
pellant to  a  question  put  by  appellee,  and  though  the 
court  did  not  directly  say  that  the  objection  was  sus- 
tained or  overruled,  he  did  tell  the  witness  to  leave 
the  stand  unless  another  question  was  put,  which 
meant  that 'the  objection  to  that  question  was  sus- 
tained, and  the  question  was  not  answered,  and  ap- 
pellant had  the  full  benefit  of  its  objection;  The  offer 
which  appellant's  counsel  was  not  permitted  to  make 
was  not  to  prove  some  fact,  but  apparently  he  wished 
to  make  a  statement  of  his  understanding  of  the  posi- 
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tion  of  the  controversy  between  himself  and  appel- 
lee's counsel.  The  bill  of  exceptions  shows  all  that 
had  occurred,  and  appellant  wp,s  dsprived  of  nothing, 
and  its  objection  was  already  practically  sustained. 
No  answer  was  made  to  the  question  to  which  appel- 
lant objected.  This  controversy  is  much  better  un- 
derstood by  reading  the  record  than  by  reading  the 
abstract. 

Appellant  claims  that  the  court  refused  to  exclude 
opinions  given  by  the  attending  physician,  Dr.  Bran- 
non,  based  on  the  history  of  the  case  obtained  from 
appellee,  and  upon  his  knowledge  of  the  prevalence  of 
tuberculosis  among  appellee's  brothers  and  sisters, 
and  that  this  was  error.  A  reading  of  Dr.  Brannon's 
testimony  in  the  record  dispels  this  claim.  These 
opinions  were  given  on  direct  examination,  and  there 
was  nothing  then  to  indicate  that  they  had  any  other 
basis  than  what  the  doctor  discovered  on  examining 
and  treating  his  patient.  Cross-examination  showed 
that  the  opinion  of  the  physician  that  these  injuries 
were  liable  to  lead  to  tuberculosis  was  based  in  part 
upon  his  knowledge  of  the  history  of  the  family. 
Counsel  for  appellant  then  moved  that  all  the  testi- 
mony of  Dr.  Brannon  on  the  question  of  appellee's 
injuries,  and  that  they  are  permanent,  and  that  he  will 
have  tuberculosis,  be  excluded.  This  motion  was  ob- 
viously too  broad  as  it  called  for  the  exclusion  of  the 
testimony  of  the  doctor  as  to  the  physical  condition 
in  which  he  found  the  patient  when  he  reached  th* 
hospital  that  night,  and  as  to  his  subsequent  treatment 
and  the  patient's  subsequent  condition  as  he  saw  it. 
The  court  properly  denied  the  motion.  Counsel  for 
appellant  then  moved  to  exclude  all  the  testimony  of 
the  witness  concerning  the  symptoms  of  tuberculosis. 
This  was  granted.  No  further  motion  was  made,  and 
appellant  had  nothing  of  which  to  complain  on  that 
subject. 

It  is  argued  that  the  court  erred  in  giving  the  sec- 
ond, third,  fourth  and  sixth  instructions  requested  by 
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appellee.  The  second  was  as  follows:  "You  are  in- 
structed that  railway  trains  approaching  a  public 
crossing  in  a  thickly  settled  district  are  required  to 
use  a  higher  degree  of  care  than  they  are  required  to 
observe  in  approaching  public  highways  in  a  sparsely 
settled  district."  This  was  an  attempt  to  state  the 
legal  proposition  laid  down  in  Overtoom  v.  C.  &  E. 
I.  R.  R.  Co.,  181  111.  323,  and  cases  there  cited,  and 
in  Boyd  v.  C.,  B.  &  Q.  R.  R.  Co.,  103  111.  App.  199, 
and  Wabash  R.  R.  Co.  v.  Barrett,  117  111.  App.  315. 
It  should  have  been  refused.  It  was  an  abstract  propo- 
sition of  law.  The  jury  had  nothing  to  do  with  a 
comparison  between  the  duty  of  appellant  at  this  cross- 
ing and  its  duty  at  a  crossing  in  a  sparsely  settled 
district.  But  we  fail  to  see  how  it  could  harm  ap- 
pellant. It  did  not  state  the  duty  of  appellant  at 
either  place.  It  really  gave  the  jury  no  information. 
The  third  instruction  for  plaintiff  began:  "The  jury 
are  instructed  that  the  preponderance  of  evidence  in 
a  case  is  not  necessarily  alone  determined  by  the  num- 
ber of  witnesses  testifying  to  a  particular  fact  or  state 
of  facts."  The  instruction  then  detailed  various  mat- 
ters which  the  jury  should  consider  in  determining  on 
which  side  the  preponderance  is,  and  did  not  suggest 
the  number  of  witnesses  as  one  of  the  matters  to  be 
considered;  and  it  concluded  thus:  "And  from  all  the 
evidence,  facts  and  circumstances  in  evidence,  deter- 
mine on  which  side  is  the  weight  or  preponderance 
of  the  evidence."  It  is  argued  that  this  excluded  the 
number  of  witnesses  as  an  element  to  be  considered, 
and  that  it  was  therefore  erroneous,  under  Hays  v. 
Johnson,  92  111.  App.  80.  The  instruction  there  con- 
sidered told  the  jury  positively  that  the  preponder- 
ance of  evidence  did  not  alone  consist  in  the  number 
of  witnesses,  and  we  said  that  was  not  always  true. 
The  instruction  before  us  now  say«  that  the  prepon- 
derance is  not  necessarily  alone  determined  by  the 
number  of  witnesses.  The  word  "necessarily"  dis- 
tinguishes the  present  instruction  from  the  one  then 
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considered.  The  second  instruction  in  W.  Chi.  St.  R. 
R.  Co.  v.  Lieserowitz,  99  111.  App.  591,  was  in  sub- 
stance like  the  one  here  involved,  and  like  this,  in  its 
enumeration  of  details  it  did  not  mention  the  number 
of  witnesses.  It  was  held  that  it  impliedly  conceded 
that  the  element  of  number  was  a  proper  matter  for 
consideration.  That  judgment  was  affirmed  in  197 
111.  607,  in  reliance  upon  C.  &  A.  R:  R.  Co.  v.  Fisher, 
141  111.  614,  626,  where  an  instruction  said  "that  th* 
preponderance  of  evidence  may  not  depend  entirely 
upon  the  number  of  witnesses  testifying  on  either  sido 
of  the  case."  It  was  held  that  "may"  and  "entirely" 
were  qualifying  words,  and  that  the  instruction  im- 
pliedly conceded  that  where  all  oth?r  things  were 
equal,  the  greater  number  must  control.  So,  in  thn 
case,  when  the  instruction  said  that  the  preponder- 
ance "ig  not  necessarily  alone  determined  by  the  num- 
ber of  witnesses  testifying  to  a  particular  fact,"  it 
implied  that  the  number  was  one  of  the  elements  to 
be  considered,  and  that  the  preponderance  might  de- 
pend upon  that  element.  N.  Chi.  St.  R.  R.  Co.  v. 
Anderson,  176  111.  635.  We  think  the  fourth  instruc- 
tion was  correct,  and  that  the  sixth,  in  the  language 
of  the  statute,  was  justified,  not  only  by  the  proof  we 
have  already  mentioned,  that  the  bell  and  whistle 
were  at  the  rear  of  the  train  about  thirty-five  rod 3 
from  its  head,  but  also  because  there  was  testimony 
tending  to  show  that  no  bell  was  rung. 

While  this  case  is  close  upon  the  facts,  and  the  jurv 
would  have  been  sustained  in  finding  that  plaintiff 
was  not  exercising  due  care,  yet  we  are  of  opinion 
that  there  is  no  reversible  error  in  the  record  com- 
mitted against  appellant,  and  that  there  is  much  testi- 
mony tending  to  sustain  plaintiff's  allegation  that  he 
was  in  the  exercise  of  due  care,  and  that  thp  verdict 
of  the  jury,  approved  by  the  trial  judge,  ought  not  to 
be  disturbed  by  us  upon  the  facts. 

The  judgment  is  therefore  affirmed. 

Affirmed. 
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Arthur  Keith  ley  ?.  Frank  H.  Foster. 

Gen.  No.  4,725. 

1.  Assumpsit — lies  for  money  had  and  received  for  use.  An 
attorney  who  has  received  money  collected  upon  a  judgment  in 
excess  of  the  amount  of  such  judgment  is  liable  to  the  defendant 
in  the  judgment  for  the  return  of  the  excess  so  received. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  Nicholas  E.  Worth ington,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 

Winslow  Evans,  for  appellant. 
George  B.  Foster,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  suit  by  Foster  against  Keithley  was  tried  in 
the  court  below,  without  a  jury,  and  Foster  had  a  judg- 
ment for  $16/40  from  which  Keithley  appeals.  Keith- 
ley  was  an  attorney.  Lowell  Houston  had  a  judgment 
against  Foster^  before  a  justice  of  the  peace  of  a  for- 
eign county,  which  he  placed  in  Keithley 's  hands  for 
collection.  Keithley  collected  a  payment  from  Foster 
and  then  sued  Foster  before  a  justice  of  Peoria  county 
upon  the  judgment,  and  recovered  another  judgment 
therefor.  Thereafter  Foster  made  Keithley  certain 
payments  ^hereon.  Keithley  then  garnisheed  Bement's 
Sons,  Foster's  employers,  and  recovered  a  judgment 
against  them.  An  appeal  by  Foster  was  dismissed  for 
failure  to  comply  with  a  rule  of  court.  Keithley  took 
out  an  execution  against  the  garnishees.  Foster  made 
two  payments  to  the  constable  on  said  execution,  the 
last  one  satisfying  it  in  full.  Whether  he  paid  the 
money  of  his  employers  or  his  own  does  not  appear. 
The  constable  paid  to  Keithley  all  the  money  except 
the  costs.  The  last  payment  by  the  constable  to  Keith- 
ley exceeded  the  amount  due  to  Houston  by  $16.40. 
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It  was  for  that  sum  Foster  obtained  the  present  judg- 
ment against  Keithley.  The  judgment  is  right  though 
the  attorneys  for  the  appellee  support  it  on  the  wrong 
ground.  Foster  could  not  recover  from  Keithley  the 
sums*  he  paid  direct  to  Keithley,  for  they  were  merely 
partial  payments  upon  an  unsatisfied  judgment.  But 
in  the  garnishee  suit,  Foster  was  plaintiff,  for  the  use 
of  Houston,  against  Bement's  Sons.  It  was  proper  to 
render  judgment  in  that  case  for  all  that  Bement's 
Sons  owed  Foster.  After  the  Houston  judgment  was 
paid,  the  rest  of  the  judgment  against  Bement's  Sons 
belonged  to  Foster,  the  nominal  plaintiff,  as  held  in 
Stahl  v.  Webster,  11  111.  511,  519;  Webster  v.  Steele, 
75  111.  544,  546 ;  Bank  of  America  v.  Indiana  Banking 
Company,  114  HI.  483,  488;  Siegel  v.  Schueck,  167  III. 
522,  525.  It  follows  that  the  $16.40  which  remained 
after  the  beneficial  plaintiff  had  been  satisfied  was  tha 
property  of  Foster.  Keithley  should  not  have  received 
it,  but,  having  received  it,  he  had  no  right  to  pay  it  to 
Houston,  because  he  had  already  received  all  that  was 
due  Houston.  If  he  did  pay  it  to  Houston,  and  if  that 
fact  would  relieve  him  from  liability  to  Foster,  yet  it 
was  a  fact  peculiarly  within  Keithley 's  knowledge, 
and  which  the  rules  of  law  would  require  him  to  prove, 
and  he  introduced  no  such  proof.  We  must  assume 
that  the  $16.40  excess  paid  to  Keithley,  arid  which  he 
was  bound  to  know  belonged  to  Foster,  remained  in 
Keithley 's  hands.  Foster  was  entitled  to  recover  it 
from  him.  As  the  judgment  is  clearly  right  we  think 
it  unnecessary  to  consider  the  ruling  of  the  court  upon 
propositions  of  law.    The  judgment  is  affirmed. 

Affirmed. 
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Illinois  Central  Railroad  Company  v.  Lewis  H.  Warri- 
ner, Administrator. 

Gen.  N*  4.775. 

1.  Ordinance — when  proof  of,  sufficient.  An  ordinance  is  suffi- 
ciently proven  when  contained  in  a  pamphlet  which  purports  to 
be  published  by  authority  of  the  municipality.  It  is  not  neces- 
sary that  such  purported  authority  show  upon  the  title  page; 
it  is  sufficient  if  it  appears  at  any  part  of  the  pamphlet. 

2.  Imputed  negligence — when  doctrine  of,  applies.  The  doc- 
trine of  imputed  negligence  applies  in  an  action  brought  to  re- 
cover for  the  death  of  an  infant  child  whose  contributory  neg- 
ligence would  be  no  defense  to  the  action. 

3.  Instruction — propriety  of  phrase  "if  you  find  from  the  evi- 
dence." The  use  of  the  phrase  "if  you  find  from  the  evidence" 
is  equivalent  to  the  employment  of  "if  you  find  from  the  prepon- 
derance of  the  evidence"  and  is  free  from  ground  of  complaint. 

4.  Instruction — ichen  estoppel  to  complain  of,  arises.  A  party 
cannot  complain  of  the  vice  of  an  instruction  when  he  has  caused 
other  instructions  to  be  given  which  contain  a  like  vice. 

5.  Measure  of  damages — when  instruction  as  to,  not  erroneous. 
An  instruction  upon  the  measure  of  damages  is  not  erroneous 
which  contains  a  direction  to  the  jury  that  they  may  take  into 
consideration  the  facts  proven  "in  connection  with  your  own 
knowledge  and  experience." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Circuit  Court  of  Kankakee  county;  the  Hon.  Frank 
L.  Hooper,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1906.    Affirmed.     Opinion  filed  March  13,  1907. 

W.  R.  Hunter,  for  appellant. 

H.  K.  &  H.  H.  Wheeleb,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  Novemher  3,  1904,  a  little  boy  about  one  year 
and  eight  months  old,  was  struck  by  the  engine  of  a 
south-bound  passenger  train  of  the  Illinois  Central, 
Railroad  at  the  crossing  of  Wilson  street  in  the  Village 
of  Peotone,  and  died  from  the  injuries  then  received. 
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His  administrator  brought  this  suit  to  recover  damages 
for  the  benefit  of  the  next  of  kin.  By  the  action  of  the 
plaintiff  and  by  the  rulings  of  the  court  before  the  case 
went  to  the  jury,  the  declaration  was  reduced  to  the 
second  and  fifth  counts,  each  of  which  charged  that  the 
railroad  company  ran  the  train  at  a  speed  which  vio- 
lated an  ordinance  of  the  village  restricting  the  speed 
of  trains  within  the  corporate  limits  to  ten  miles  per 
hour,  and  that  said  child  was  struck  and  killed  by 
reason  of  such  unlawful  speed  of  the  train.  The  gen- 
eral issue  was  pleaded,  and  upon  a  trial  the  adminis- 
trator had  a  verdict  and  a  judgment  for  $2,500  from 
which  the  railroad  company  appeals.  Appellant  con- 
tends that  the  court  erred  in  admitting  in  evidence  the 
ordinance;  that  the  proof  did  not  warrant  a  verdict 
that  the  parents  of  the  child  were  in  the  exercise  of  due 
care  for  its  safety,  and  for  that  reason  did  not  warrant 
a  verdict  for  appellee ;  and  that  the  court  erred  in  giv- 
ing the  first,  second  and  third  instructions  requested 
by  appellee. 

Section  4  of  article  5  of  the  general  act  for  tfie  in- 
corporation of  cities  and  villages  provides  that  when 
ordinances  are  printed  in  book  or  pamphlet  form, 
purporting  to  be  published  by  authority  of  the  board 
of  trustees  or  the  city  council,  they  need  not  be  other- 
wise published;  and  such  book  or  pamphlet  shall  be 
received  as  evidence  of  the  passage  and  legal  publica- 
tion of  such  ordinances,  as  of  the  dates  mentioned  in 
such  book  or  pamphlet,  without  further  proof.  Ap- 
pellee offered  in  evidence,  from  a  printed  pamphlet,  a 
torn  title  page,  the  first  page,  the  last  page,  and  section 
1  of  ordinance  12  therein.  The  torn  title  page  revealed 
nothing  except  that  it  related  to  some  village  in  Will 
county,  Illinois.  The  first  page,  which  was  also  a  title 
page,  contained  these  words  in  large  letters:  ."Re- 
vised Ordinances  of  the  Village  of  Peotone,  Illinois." 
The  last  page  was  a  printed  copy  of  a  certificate  by 
the  president  of  the  board  of  trustees  and  by  the  clerk 
of  the  village  of  Peotone,  purporting  to  certify  "that 
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the  foregoing  are  true  and  authentic  copies  of  the 
ordinances  of  the  village  of  Peotone,  denominated  'the 
Revised  Ordinances  of  the  Village  of  Peotone,  Will 
county,  Illinois,'  deposited  in  the  office  of  the  clerk  of 
said  village,  and  that  the  same  were  duly  arranged, 
printed  and  published  by  the  authority  of  the  president 
and  board  of  trustees  of  said  village,  and  that  the  fore- 
going ordinances  were  respectively  duly  passed  and 
approved  on  the  19th  day  of  August,  A  D.  1890.' ' 
Beneath  this  was  an  attestation  clause  purporting  to 
have  affixed  thereto  the  corporate  seal  of  said  village, 
and  dated  August  20,  1890,  and  signed  by  the  village 
clerk,  underneath  which  were  the  words  "  approved 
August  20,  1890,' '  signed  by  the  president,  both  sig- 
natures and  the  seal  being  printed.  '  The  parts  so 
offered  were  admitted  over  the  objection  of  appellant. 
After  appellee,  had  closed  his  proofs  appellant  intro- 
duced in  evidence  the  last  paragraph  of  said  ordinance 
No.  12,  which  contained  the  certificate  of  the  village 
clerk  that  said  ordinance  was  passed  August  19,  un- 
derneath which  was  the  approval  by .  the  president 
dated  August  20,  1890.  Appellant  then  moved  to  ex- 
clude section  1  of  said  ordinance  No.  12.  This  was 
denied  and  appellant  excepted.  The  usual  manner  of 
showing  that  such  a  pamphlet  or  book  is  published  by 
authority  of  the  village  board  or  city  council  is  by  a 
statement  to  that  effect  on  the  title  page;  and  words 
on  such  title  page  alleging  that  the  pamphlet  or  book  is 
published  by  such  authority  fills  the  measure  of  proof 
required  by  the  statute  above  cited,  and  also  of  a  like 
enactment  as  to  the  manner  of  proving  statutes  of 
other  states.  Eagan  v.  Connelly,  107  111.  458;  Mc- 
Craney  v.  Glos,  222  111.  628;  C.  &  A.  R.  R.  Co.  v.  Wil- 
son, 225  111.  50.  Must  such  publication  by  authority  be 
shown  on  the  title  page?  The  pamphlet  offered  in 
Village  of  Wapella  v.  Davis,  39  111.  App.  592,  did  not 
contain  that  statement  on  the  title  page,  but  such  pub- 
lication by  authority  appeared  from  a  section  of  the 
ordinances  when  considered  in  connection  with  the 
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printed  certificate  of  the  clerk  at  the  end.  It  was  held 
that  it  was  sufficient  if  it  appeared  from  any  part  of 
the  pamphlet  that  it  purported  to  be  published  by  the 
proper  authority.  In  McGregor  v.  Village  of  Loving- 
ton,  48  111.  App.  202,  the  proof  that  the  pamphlet  of 
ordinances  there  introduced  was  published  by  author- 
ity of  the  village  trustees  was  contained  in  the  printed 
certificate  of  the  clerk.  It  was  there  said:  "It  is 
sufficient  if  the  book,  on  its  title  page  or  by  printed 
certificate  of  the  clerk,  or  otherwise  on  its  face,  pur- 
ports to  have  been  published  by  the  authority  of  the 
trustees."  We  think  these  decisions  rest  upon  sound 
principles.  It  follows  that  appellee  made  all  the  proof 
the  statute  requires  to  admit  said  section  1  of  Ordi- 
nance No.  12  in  evidence.  The  proof  above  mentioned, 
introduced  by  appellant,  showed  that  while  the  clerk's 
printed  certificate  recited  that  said  ordinances  were 
passed  and  approved  August  19, 1890,  the  statement  at 
the  foot  of  said  ordinance  No.  12  said  it  was  passed 
August  19,  but  approved  August  20, 1890.  This  did  not 
destroy  this  pamphlet  as  competent  evidence  of  the 
passage,  approval  and  legal  publication  of  this  ordi- 
nance. As  said  in  C.  &  A.  R.  R.  Co.  v.  Wilson,  supra, 
it  "did  not  disprove  the  passage  of  the  ordinance,  but, 
at  most,  merely  tended  to  show  that  the  records  of  the 
Village  board  were  incorrectly  or  carelessly  kept."  It 
is  entirely  immaterial  to  the  rights  of  the  parties  here 
whether  that  ordinance  was  approved  August  19  or 
August  20,  1890.  The  court  did  not  err  in  admitting 
the  ordinance  and  in  refuging  to  exclude  it. 

The  ordinance  restricted  appellant  to  a  speed  of  ten 
miles  per  hour.  Appellee's  witnesses  showed  that  the 
train  in  question  was  running  at  a  speed  of  from 
twenty  to  forty  miles  per  hour.  Appellant's  witnesses, 
the  train  men,  fixed  it  at  from  nine  to  twelve  miles  per 
hour.  Appellee  outnumbered  appellant  in  witnesses 
upon  this  subject,  and  no  witness  for  appellant  would 
testify  that  the  speed  did  not  exceed  ten  miles  per 
hour,  except  that  the  engineer  thought  that  at  the  time 
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the  engine  struck  the  child  (which  he  had  seen  when 
some  distance  away)  he  had  reduced  the  speed  below 
ten  miles  per  hour.  There  was  an  automatic  crossing 
bell  east  of  the  tracks  on  the  north  side  of  Wilson 
street.  It  was  operated  by  electricity,  and  its  circuit 
extended  over  one  hundred  and  thirteen  rods  to  the 
north,  and  the  bell  must  begin  to  ring  when  the  head 
of  the  south-bound  train  was  that  far  north  of  Wilson 
street,  but  within  the  village  limits.  When  the  mother 
and  Maud,  a  daughter,  in  the  house,  heard  that  bell 
ring,  the  mother  exclaimed  "Where  is  the  baby,"  and 
they  looked  in  the  sitting  room  and  then  went  into  the 
back  yard  and  then  ran  to  the  front,  and  the  mother 
was  next  behind  Mabel,  another  daughter,  running 
towards  the  train  when  the  child  was  struck.  The 
father  was  east  of  that  track  and  a  short  distance 
north  of  Wilson  street  on  his  way  home  when  he  saw 
the  child,  and  he  dropped  what  he  had  in  his  hands 
and  started  on  the  run  for  the  crossing  but  the  train 
reached  the  crossing  before  him.  The  end  or  corner  of 
the  pilot-beam  struck  the  child  on  his  head  and  knocked 
him  into  the  ditch  west  of  the  track.  The  engineer  had 
seen  the  child  coming  from  the  west  toward  the  track 
and  slackened  the  speed  of  the  train,  and  then  had 
concluded  the  child  was  not  coming  on,  and  had  thrown 
off  the  brake,  and  seeing  the  child  start  toward  the 
track  he  again  applied  the  brake.  Appellee's  proof  was 
that  the  rear  of  the  train  was  about  sixty  or  eighty  feet 
south  of  the  crossing  when  it  stopped,  while  appellant's 
proof  put  the  distance  at  twenty  or  thirty  feet.  Three 
members  of  the  family  had  almost  reached  the  east 
side  of  that  track  when  the  engine  went  by.  The  jury 
were  warranted  in  concluding  that  the  speed  of  the 
train  was  much  in  excess  of  that  permitted  by  the  ordi- 
nance, and  that  if,  from  the  time  the  electric  bell  at 
Wilson  street  began  to  ring  when  the  engine  was  more 
than  one  hundred  and  thirteen  rods  distant  and  then 
within  the  village  limits,  the  train  had  been  run  at  not 
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exceeding  ten  miles  per  hour,  the  child  would  easily 
have  been  rescued. 

The  second  and  fifth  counts  did  not  aver  that  the 
parents  of  deceased  were  in  the  exercise  of  due  care 
for  his  safety.  Instructions  given  at  appellant's  re- 
quest made  it  essential  to  a  recovery  by  appellee  that 
such  care  by  said  parents  before  and  at  the  time  of  the 
injury  should  be  established  by  a  preponderance  of  the 
evidence.  If  the  declaration  should  have  contained 
such  an  averment,  the  defect  was  cured  by  verdict. 
City  of  East  Dubuque  v.  Burhyte,  173  111.  553 ;  Sargent 
Co.  v.  Baublis,  215  111.  428.  The  important  question 
in  this  case  is  whether  the  proof  warranted  the  con- 
clusion of  the  jury  that  the  parents  did  exercise  due 
care  for  this  infant.  Appellee  was  the  father.  He  had 
been  a  railway  postal  clerk  for  many  years.  He  lived 
with  his  family  on  the  south  side  of  Wilson  avenue, 
on  the  lot  next  to  the  right-of-way  of  the  railroad.  His 
house  stood  about  twenty  feet  from  the  right-of-way 
and  about  ten  or  twelve  feet  back  from  Wilson  street. 
There  was  a  board  fence  between  his  lot  and  the  right- 
of-way,  but  no  fence  in  front  of  his  lot.  The  family 
consisted  of  the  father  and  mother  and  six  children 
living  at  home,  besides  three  other  children  living  else- 
where. The  house  work  was  done  by  Mrs.  Warriner 
and  the  two  oldest  daughters,  Maud  and  Mabel.  That 
morning  they  were  engaged  in  doing  a  two  weeks' 
washing.  These  three  women  and  the  little  boy  were 
about  the  house  and  yard.  One  witness  said  that  Euth, 
five  years  old,  was  at  home,  and  another  that  she  was 
not.  Warriner  went  north  to  the  post  office  to  get  his 
mail,  and  did  some  trading  at  a  store  and  was  on  his 
way  home.  Mrs.  Warriner  put  on  the  little  boy's  coat 
and  saw  him  starting  down  the  steps  from  the  back 
porch  on  the  west  side  of  the  kitchen  to  go  to  the  back 
or  side  yard  to  play.  Mrs.  Warriner  estimated  that 
this  was  about  fifteen  or  twenty  minutes  before  the 
accident.  Maud  testified  that  she  saw  the  child  near 
the  steps  of  the  back  porch  about  nine  or  ten  minutes 
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before  the  accident.  She  had  been  out  in  the  yard  wkh 
a  basket  of  clothes,  and  saw  him  there,  and  went  in  to 
fix  more  clothes,  and  was  starting  ont  of  the  door 
again  when  she  heard  the  automatic  crossing  bell  ring, 
and  she  ran  out  into  the  yard  to  look  for  the  child, 
and  then  to  the  front  to  look  towards  the  railroad  to 
see  if  the  child  was  in  that  direction,  and  saw  him  just 
west  of  the  track  and  ran  towards  him,  but  the  train 
reached  and  struck  him  before  she  got  there.  Mabel 
was  washing  clothes  in  the  kitchen.  She  had  last  seen 
the  child  in  the  back  parlor,  which  she  estimated  was 
fifteen  or  twenty  minutes  before  the  accident.  The 
mother  had  no  help  at  the  house  work,  except  her  two 
grown  daughters.  The  child  was  allowed  to  go  into 
the  back  yard.  One  of  his  sisters  was  just  going  to  the 
clothes  line  when  he  went  out,  and  while  her  testimony 
is  a  little  confused  we  think  she  meant  that  she  hung 
out  one  basket  of  clothes  and  that  her  little  brother 
was  about  the  porch  steps  during  that  time,  and  that 
she  then  went  to  get  another  basket  of  clothes  and  saw 
her  brother  out  there  as  she  went  in,  and  that  she 
spent  six  or  eight  minutes  in  the  house  preparing  an- 
other basket  of  clothes  and  was  just  coming  out  of 
the  door  with  it  when  she  heard  the  electric  gong, 
which  showed  the  women  that  there  was  a  train  coming 
one  hundred  and  thirteen  rods  distant,  and  they  then 
began  to  look  for  the  child,  and  not  finding  him  ran  at 
once  to  the  street  and  saw  and  tried  to  rescue  him. 
It  is  true  that  many  trains  each  day  went  over  this 
crossing  near  where  these  people  lived ;  but  it  is  also 
true  that  an  alarm  had  been  provided  which  gave  con- 
siderable time  for  search  for  the  child  before  the  train 
reached  the  crossing,  if  it  was  run  within  the  limit 
fixed  by  the  ordinance. 

As  already  suggested,  although  the  child  was  so 
young  that  no  negligence  can  be  imputed  to  it,  yet  as 
the  suit  is  brought  by  the  personal  representative,  if 
the  parents  were  negligent,  and  if  that  negligence  con- 
tributed to  the  injury,  such  negligence  would  bar  a  re- 
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covery.  Chicago  City  By.  Co.  v.  Wilcox,  138  111.  370; 
C.  &  A.  E.  B.  Co.  v.  Logue,  158  111.  621.  The  question 
whether  the  conduct  of  parents  of  a  young  child  was 
or  was  not  negligence  has  been  discussed  in  City  of 
Chicago  v.  Major,  18  111.  349;  P.,  F.  W.  &  C.  By.  Co. 
v.  Bumstead,  48  111.  221;  C.  &  A.  E.  E.  Co.  v.  Gregory, 
58  111.  226;  City  of  Chicago  v.  Hesing,  83  111.  204;  T., 
W.  &  W.  By.  Co.  v.  Grable,  88  111.  441;  Gavin  v.  City 
of  Chicago,  97  111.  66;  Stafford  v.  Eubens,  115  HI.  196, 
and  C.  &  A.  B.  B.  Co.  v.  Logue,  supra.  In  the  Major 
case,  supra,  the  court  said  that  a  large  majority  of 
children  living  in  cities  depend  upon  the  daily  labor  of 
both  parents  for  subsistence,  and  these  parents  are 
unable  to  employ  nurses,  who  may  keep  a  constant  and 
vigilant  eye  upon  their  children,  and  that  it  must  be 
left  to  a  jury  to  determine  whether  the  parents  of  the 
child  have  been  guilty  of  negligence  in  suffering  the 
child  to  be  in  the  streets.  In  the  Gregory  case,  supraf 
the  court  said:  "The  same  rule  should  not  be  applied 
to  persons  depending  upon  their  labor  for  support, 
and  to  those  whose  means  enable  the  mother  of  the 
family  to  give  a  constant  personal  attention  to  chil- 
dren, or  to  employ  a  nurse  for  that  purpose.* '  The 
Hesing  case,  supra,  has  since  been  frequently  referred 
to  with  approval.  There  a  boy  four  years  old  was 
drowned  in  a  ditch  in  the  street  immediately  in  front 
of  the  house,  while  his  mother  was  engaged  at  or- 
dinary labor  in  the  house.  The  court  said:  "The 
child  was  too  young  to  observe  any  care  for  its  per- 
sonal safety,  and  its  parents  omitted  no  reasonable 
care  for  its  protection.  The  parents  of  the  child  are 
laboring  people,  and  had  to  be  constantly  employed. 
When  the  accident  occurred  the  father  was  at  work 
in  a  lumber  yard  not  far  distant,  and  the  mother  was 
engaged  in  her  usual  domestic  affairs.  The  law  has 
not  required  that  persons  in  their  station  in  life  ahall 
keep  a  constant  watch  over  their  children,  nor  can  the 
want  of  such  care  be  imputed  to  them  as  negligent 
conduct."    In  the  Logue  case,  after  quoting  as  above 
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from  the  Hesing  case,  the  court  said:  "By  the  appli- 
cation of  this  principle,  which  is  sustained  by  other 
cases  in  this  court,  it  could  not  be  said  as  a  question  of 
law,  that  under  the  facts  shown  in  this  record  the 
parents  were  guilty  of  contributory  negligence.  The 
question  was  one  of  fact  for  the  jury.  The  former  de- 
cisions of  this  court  are  conclusive  on  this  branch  of 
the  case."  Under  the  authorities  above  cited  we  do 
not  feel  warranted  in  disturbing  the  verdict  on  that 
subject. 

The  first  instruction  given  for  appellee  was  not 
quite  accurate  as  to  the  age  of  the  child,  but  we  regard 
the  slight  variance  as  immaterial.  It  is  argued  that  it 
confined  the  duty  of  the  parents  to  exercise  due  care 
for  the  child  to  a  time  when  it  was  near  the  track. 
On  the  contrary,  the  time  referred  to  in  that  part  of 
the  instruction  is  the  time  next  previously  mentioned, 
which  was  "on  the  date  of  said  accident.' '  If  there 
was  any  vagueness  in  that  respect,  it  was  made  plain 
by  appellant's  given  instructions.  This  first  instruc- 
tion also  says  "if  you  find  from  the  evidence;"  and  it 
is  urged  that  it  should  have  said  "if  you  find  from  the 
preponderance  of  the  evidence."  The  contrary  was 
decided  in  Mitchell  v.  Hindman,  47  111.  App.  431,  and 
150  111.  538,  in  Central  Ey.  Co.  v.  Bannister,  195  111. 
48,  and  in  Hueni  v.  Freehill,  125  111.  App.  345.  Ap- 
pellant's given  instructions  showed  where  the  burden 
of  proof  lay.  We  are  also  of  opinion  that  the  ex- 
pression "if  you  find  from  the  evidence"  means  a 
finding  from  a  consideration  of  all  the  evidence,  and 
therefore  calls  for  a  finding  from  a  preponderance  of 
the  evidence.  The  second  instruction  told  the  jury 
that  in  determining  the  amount  of  the  damages,  if 
any,  they  could  take  into  consideration  the  facts 
proven  "in  connection  with  your  own  knowledge  and 
experience."  It  is  argued  that  under  that  instruction 
a  juror  could  have  gone  to  the  place  of  the  injury  dur- 
ing an  adjournment  and  have  made  up  his  mind  upon 
the  case  from  his  own  observation.    The  instruction  re- 
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lates  only  to  the  measure  of  damages  and  therefore 
could  not  be  applied  as  counsel  suggest.  There  was 
nothing  the  jurors  could  do  in  fixing  the  amount  of  the 
damages  under  the  instruction  except  to  apply  their 
general  knowledge  and  general  experience,  to  which 
the  instruction  might  well  have  been  in  terms  confined. 
But  appellant  obtained  an  instruction  on  the  measure 
of  damages  which  called  upon  the  jury  to  take  into 
consideration  the  expense  of  clothing,  educating  and 
supporting  deceased  while  they  believed  he  would  be 
unable  to  support  himself,  and  there  was  no  evidence 
on  these  subjects,  and  appellant,  therefore,  in  effect, 
asked  the  jury  to  act  upon  their  knowledge  and  ex- 
perience on  the  same  subject.  It  is  argued  that  the 
third  instruction  assumed  that  deceased  might  have 
lived  beyond  the  age  of  twenty-one  years,  and  was, 
therefore,  incorrect.  This  instruction  was  approved 
in  B.  &  0.  S.  W.  By.  Co.  v.  Then,  159  111.  535,  and  in 
M.  0.  Brewing  Co.  v.  Stoltenberg,  211  111.  531. 
The  judgment  is  affirmed. 

'Affirmed. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company  v. 

Sarah  Gill. 

Gen.  No.  4,730. 

1.  Instruction — when  erroneous  as  to  right  of  recovery  for 
failure  to  ring  bell.  An  instruction  given  in  an  action  to  recover 
for  injuries  arising  from  the  alleged  failure  of  the  defendant 
company  to  ring  a  bell  or  sound  a  whistle,  as  required  by  law, 
is  erroneous  which  directs  a  verdict  in  favor  of  the  plaintiff  with- 
out proof  that  the  plaintiff  was  in  the  exercise  of  due  care. 

2.  Instruction — what  does  not  cure  erroneous.  An  instruc- 
tion which  directs  a  verdict  and  which  is  erroneous  is  not  cured 
by  another  correct  instruction,  as  the  jury  would  be  unable  to 
determine  which  of  the  two  instructions  they  should  follow. 

Action  in  case  for  personal  injuries.    Appeal  from  the  Circuit 
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Court  of  Carroll  county;  the  Hon.  Oscab  E.  Heard,  Judge,  preaid- 
ing.  Heard  In  this  court  at  the  October  term,  1906.  Reversed  and 
remanded.     Opinion  nled  March  13,  1907. 

George  L.  Hoffman,  for  appellant. 
Arthur  J.  Gray,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

As  appellee  drove  a  team  of  horses  and  a  surrey  to 
a  crossing  of  a  highway  over  appellant's  railroad, 
and  just  as  the  horses  were  about  to  set  their  feet 
upon  the  rails,  a  passenger  train  which  appellee  knew 
was  due  at  about  that  time  came  by  at  a  high  speed. 
Appellee's  team  stepped  back,  or  were  drawn  back, 
by  appellee,  and  were  not  struck  by  the  train ;  but  the 
horses  were  frightened  and  turned  sharply  down  the 
right-of-way,  the  neck-yoke  and  the  single-tree  were 
broken,  the  tongue  of  the  surrey  ran  into  the  ground, 
and  the  team  broke  loose  from  the  vehicle  and  ran 
away,  and  appellee  was  thrown  out,  or  was  drawn  out 
by  the  lines,  upon  the  ground.  She  claimed  she  was 
injured  thereby,  and  brought  this  suit  to  recover  dam- 
ages therefor.  A  demurrer  was  sustained  to  an  orig- 
inal declaration,  and  an  amended  declaration  was  in- 
structed out  of  the  case,  which  went  to  the  jury  on  two 
additional  counts  which  charged  a  failure  by  appellant 
to  ring  a  bell  or  sound  a  whistle  upon  approaching  said 
crossing  as  required  by  law,  and  consequent  injury  to 
appellee.  Appellant  pleaded  the  general  issue.  Ap- 
pellee had  a  verdict  and  a  judgment  for  $1,000,  from 
which  defendant  below  prosecutes  this  appeal. 

There  was  strong  reason  to  believe  from  the  evidence 
that  the  whistle  was  sounded  some  eighty  rods  from  the 
crossing,  but  it  was  not  kept  sounding  till  the  crossing 
was  reached.  The  evidence  was  very  conflicting  upon 
the  question  whether  the  bell  was  rung.  Each  ad- 
ditional count  charged  that  appellee  was  using  due 
care.    The  evidence  left  that  a  debatable  question. 
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It  was,  therefore,  important  that  the  jury  should  be 
properly  instructed.  At  appellee's  request  the  court 
gave  her  second  instruction,  as  follows:  "The  court 
instructs  the  jury  that  if  you  believe  from  a  prepon- 
derance of  the  evidence  in  this  case  that  the  defendant 
is  guilty  of  the  wrong  and  injury  alleged  in  the  first  or 
second  additional  counts  in  the  plaintiff's  declaration, 
then  your  verdict  should  be  for  the  plaintiff."  This 
instruction  directed  a  verdict  for  appellee  if  the  proof 
established  the  failure  of  appellant  to  sound  the 
whistle  or  ring  the  bell  as  required  by  law,  without 
proof  that  appellee  was  in  the  exercise  of  due  care. 
That  omission  made  the  instruction  erroneous.  St.  L., 
A.  &  T.  H.  R.  R.  Co.  v.  Holman,  155  111.  21.  It  has 
often  been  held  that  it  is  not  erroneous  to  instruct  the 
jury  that  if  the  plaintiff  has  proved  the  case  stated  in 
the  declaration,  or  some  count  thereof,  then  they  shall 
find  for  plaintiff,  but  in  every  such  case  proof  of  the 
case  stated  in  the  declaration  included  proof  of  the  al- 
legation therein  that  plaintiff  was  exercising  due  care. 
The  instruction  here  involved  does  not  require  proof 
of  the  case  alleged,  but  only  of  the  wrong  alleged, 
and  hence  does  not  require  proof  of  due  care  by  plaint- 
iff. Appellee  claims  that  this  instruction  is  supported 
by  C.  &  A.  R.  R.  Co.  v.  Harrington,  192  111.  9,  and  Cen- 
tral Ry.  Co.  v.  Bannister,  195  111.  48.  In  those  cases 
the  Supreme  Court  was  only  considering  whether  an 
instruction  could  properly  refer  the  jury  to  the  dec- 
laration for  the  charges  of  negligence;  and  the  court 
stated  only  that  part  of  the  instruction  which  was 
under  discussion;  and  it  is  only  by  assuming  that  the 
whole  instruction  is  there  stated  that  support  is  found 
for  appellee's  second  instruction.  But  upon  examin- 
ing the  report  of  the  Harrington  case  in  90  111.  App. 
638,  and  of  the  Bannister  case  in  96  111.  App.  332,  it 
will  be  found  that  in  each  of  those  cases  the  instruc- 
tion discussed  by  the  Supreme  Court  did  also  ex- 
pressly submit  to  the  jury  the  question  whether  the 
plaintiff  was  exercising  due  care.    In  C,  B.  &  Q.  Ry. 
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Co.  v.  Payne,  59  111.  534,  C.,  M.  &  St.  P.  Ry.  Co.  v. 
Dowd,  115  111.  659,  and  Pennsylvania  Co.  v.  Marshall, 
119  111.  399,  an  instruction  there  discussed  contained 
a  defect  similar  to  that  before  us ;  but  in  each  of  those 
cases  it  was  held  that  the  subject-matter  of  the  instruc- 
tion was  not  what  was  essential  to  authorize  a  recov- 
ery, but  that  the  real  subject  of  the  instruction  was 
the  measure  of  damages.  There  are  many  cases  hold- 
ing that  the  given  instructions  are.  to  be  considered 
together  as  one  charge,  and  that  an  omission  in  one 
is  not  fatal  if  it  is  supplied  in  another.  This  rule, 
however,  cannot  be  applied  to  an  instruction  which 
directs  a  verdict.  If  one  instruction  directs  a  verdict 
upon  proof  of  certain  facts,  and  another  instruction 
requires  proof  of  additional  facts  to  justify  a  verdict 
for  the  same  party,  the  jury  has  no  means  of  knowing 
which  to  follow,  and  the  court  has  no  means  of  know- 
ing which  the  jury  did  follow,  unless  indeed  there  are 
special  findings  which  show  upon  what  they  based  their 
verdict.  Schillinger  Bros.  Co.  v.  Smith,  225  111.  74. 
In  Pardridge  v.  Cutler,  168  111.  504,  in  a  discussion  of 
this  subject,  the  court  said:  "The  law  applicable  to 
different  questions  may  be  stated  in  separate  instruc- 
tions, and  the  entire  law  applicable  to  all  the  questions 
involved  in  a  case  need  not  be  stated  in  each.  In  such 
case  the  instructions  supplement  each  other,  and  if 
they  present  the  law  fairly  when  viewed  as  a  series, 
it  will  be  sufficient.  But  if  an  instruction  directs  a 
verdict  for  either  party,  or  amounts  to  such  a  direc- 
tion in  case  the  jury  shall  find  certain  facts,  it  must 
necessarily  contain  all  the  facts  which  will  authorize 
the  verdict  directed/ '  In  C.  &  A.  R.  R.  Co.  v.  Keegan, 
185  111.  70,  the  court  said:  "The  giving  of  a  correct 
instruction  upon  one  point  in  a  case  will  not  obviate 
•an  error  in  an  instruction  on  the  other  side,  where 
they  are  entirely  variant,  and  there  is  nothing  to  show 
the  jury  which  to  adopt.  (Illinois  Linen  Co.  v.  Hough, 
91  111.  63.)  An  erroneous  instruction  cannot  be  said 
to  be  cured  by  a  proper  instruction  on  the  other  side, 
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when,  from  the  evidence,  it  is  impossible  to  say  that 
the  jury  did  not  follow  the  erroneous  one."  These 
cases  were  followed  and  the  above  doctrines  reiterated 
in  I.  C.  R.  R.  Co.  v.  Smith,  208  111.  608;  Terra  Cotta 
Lumber  Co.  v.  Hanley,  214  111.  243;  and  Montgomery 
Coal  Co.  v.  Barringer,  218  111.  327.  It  follows  that 
the  error  in  appellee's  second  instruction  was  not 
cured  by  other  instructions  given  which  required 
proof  that  appellee  exercised  due  care,  and  a  new  trial 
should  have  been  granted.  There  are  some  imperfec- 
tions in  other  instructions,  but  they  are  not  likely  to 
appear  upon  another  trial. 

As  the  case  must  be  reversed  for  this  cause,  we 
think  it  unnecessary  to  discuss  the  merits  of  the  case 
further  than  to  say  that  in  our  judgment  the  verdict 
is  excessive,  under  the  proof  now  before  us.  The  suit 
did  not  involve  the  injuries  to  team  and  surrey.  The 
injuries  to  appellee  which  can  be  discerned  by  other 
people  are  slight.  We  do  not  think  that  her  testimony 
that  her  head  had  grown  fast  to  her  neck,  or  that  her 
neck  had  grown  fast  to  her  shoulder,  should  enhance 
the  damages,  without  the  support  of  some  medical  or 
other  authority  .  that  such  a  condition  exists.  The 
physicians  who  examined  her  at  different  times  soon 
after  the  accident  found  very  slight  visible  injuries, 
or  none  at  all,  and  the  main  trouble  to  which  they  testi- 
fied was  a  nervous  and  perhaps  rheumatic  condition. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Julius  Starrett  v.  Fannie  C.  Starrett. 

Gen.  No.  4,755- 

1.  Divorce — power  of  court  to  retain  jurisdiction  over  ques- 
tion of  alimony.  It  is  within  the  power  of  the  court  to  enter  a 
decree  of  divorce  and  to  retain  jurisdiction  over  the  question 
of  alimony,  and  to  act  with  respect  to  the  question  of  alimony 
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after  the  lapse  of  the  term  at  which  the  decree  of  divorce  is  en- 
tered. 

2.  Divorce — out  of  what  property  alimony  may  be  allowed. 
Alimony  may  be  allowed  and  required  to  be  paid  from  property 
acquired  by  the  defendant  after  the  entry  of  the  decree  of  divorce. 

3.  Injunction — when  propriety  of,  cannot  be  reviewed.  The 
propriety  of  the  issuance  of  an  injunction  cannot  be  reviewed 
upon  an  appeal  from  an  order  pertaining  solely  to  the  allowance 
of  alimony. 

Divorce  proceeding.  Appeal  from  the  Circuit  Court  of  LaSalle 
county;  the  Hon.  Richabd  M.  Skinner,  Judge,  presiding.  Heard 
tn  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 

Ftjllebton  &  Eldbidge,  for  appellant;  William  H. 
Babntjm,  of  counsel. 

Howard  H.  Bayne  and  McDougall  &  Chapman,  for 
appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  May  28,  1892,  appellee  filed  a  bill  for  divorce 
against  appellant,  her  husband,  and  had  personal 
service.  The  bill  prayed  for  a  divorce  and  also  that 
appellant  pay  appellee  such  sums  of  money  as  might 
be  necessary  and  proper  for  her  maintenance  and  sup- 
port, and  such  sums  as  might  be  sufficient  to  enable 
her  to  employ  counsel,  and  for  such  other  and  further 
relief  as  equity  might  require.  On  July  2,  1892,  there 
was  a  hearing  and  a  decree  of  divorce,  the  last  clause 
of  which  read  as  follows:  "The  court  reserves  the 
consideration  of  the  question  of  alimony  for  a  further 
order  and  decree  herein."  On  November  14,  1904,  ap- 
pellee filed  a  petition  in  said  cause  and  therein  set 
up  said  former  proceedings  and  her  own  need  and  the 
recently  acquired  wealth  of  appellant,  and  asked  an  al- 
lowance of  alimony  for  her  maintenance  and  a  suf- 
ficient sum  of  money  to  enable  her  to  employ  counsel, 
and  for  her  support  during  the  pendency  of  the  suit ; 
and  also  asked  an  injunction  restraining  appellant 
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from  selling,  assigning  or  encumbering  his  property 
till  the  further  order  of  the  court.  An  injunction  was 
issued.  A  demurrer  to  an  amended  petition  was  over- 
ruled, and,  on  appellant's  motion,  he  was  granted  thirty 
days  in  which  to  answer.  Appellee  having  previously 
entered  a  motion  for  alimony  and  solicitor's  fees 
pending  the  suit,  that  motion  was  then  heard  upon 
proofs  presented,  and  an  order  was  entered  on  March 
15,  1906,  that  appellant  pay  appellee  as  alimony 
pendente  lite  $40  on  or  before  April  1,  1906,  and  $75 
on  the  first  day  of  each  and  every  month  thereafter 
until  the  further  order  of  the  court,  and  that  he  pay 
her  $100  on  or  before  April  1,  1906,  for  her  reasona- 
ble solicitor's  fees  thus  far  incurred;  and  the  court 
in  the  order  reserved  the  right  to  hear  further  proof 
and  make  a  further  allowance  for  appellee's  support 
and  solicitor's  fees  from  time  to  time  prior  to  the  final 
hearing,  if  the  court  should  feel  justified  in  so  doing. 
This  is  an  appeal  from  that  order. 

Section  18  of  the  Divorce  Act  is  as  follows:  "When 
a  divorce  shall  be  decreed  the  court  may  make  such 
order  touching  the  alimony  and  maintenance  of  the 
wife,  the  care,  custody  and  support  of  the  children,  or 
any  of  them,  as,  from  the  circumstances  of  the  parties 
and  the  nature  of  the  case,  shall  be  fit,  reasonable  and 
just;  and  in  case  the  wife  be  complainant,  to  order  the- 
defendant  to  give  reasonable  security  for  such  alimony 
and  maintenance,  or  may  enforce  the  payment  of  such 
alimony  and  maintenance  in  any  other  manner  con- 
sistent with  the  rules  and  practice  of  the  court.  And 
the  court  may,  on  application  from  time  to  time,  make 
such  alterations  in  the  allowance  of  alimony  and  main- 
tenance, and  the  care,  custody  and  support  of  the  chil- 
dren, as  shall  appear  reasonable  and  proper."  Ap- 
pellant contends  that  under  this  section  the  court 
must  dispose  of  the  question  of  alimony  when  the  di- 
vorce is  granted.  He  concedes  that  if  an  allowance 
is  so  made  at  that  time,  not  in  gross  but  in  instalments, 
the  court  retains  jurisdiction,  while  both  parties  live, 
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to  thereafter  increase  or  decrease  or  entirely  discon- 
tinue the  allowance  as  the  changing  circumstances  of 
the  parties  may  require;  but  he  contends  that  if  an 
award  of  alimony  is  not  made  when  the  divorce  is 
granted,  or  at  the  same  term,  jurisdiction  over  the 
question  of  alimony  is  at  an  end ;  and  that  in  this  case 
the  attempt  to  reserve  that  question  was  a  void  act, 
and  the  court  had  no  jurisdiction  to  entertain  a  motion 
or  petition  for  alimony  at  a  later  term,  and  that  this 
entire  proceeding  for  alimony  is  coram  non  judice. 
We  are  of  opinion  that  the  settled  practice  in  this 
state  is  otherwise.  This  bill  asked  for  two  branches 
of  relief — a  divorce,  and  an  allowance  for  support  and 
maintenance  and  for  solicitor's  fees.  The  prayer  for 
alimony  was  incidental  to  the  main  relief  sought.  It 
was  entirely  in  harmony  with  recognized  equity  prac- 
tice to  grant  a  final  decree  as  to  the  main  question, 
viz.,  the  divorce,  and  to  retain  jurisdiction  of  the  inci- 
dental matter  of  alimony  till  some  later  date  and  term 
for  any  reason  which  seemed  to  the 'court  to  justify 
that  course.  In  Hunter  v.  Hunter,  100  111.  519,  the  bill 
by  a  wife  prayed  a  divorce  and  also  for  separate  main- 
tenance. Upon  a  jury  trial  there  was  a  verdict  finding 
for  defendant  as  to  the  cause  alleged  for  a  divorce 
and  for  complainant  as  to  the  right  to  a  separate  main- 
tenance. The  court  dismissed  so  much  of  the  bill  as 
prayed  for  a  divorce,  and  decreed  complainant  en- 
titled to  a  separate  maintenance,  and  continued  the 
case  to  hear  evidence  as  to  what  defendant  should  pay. 
An  appeal  by  defendant  was  held  prematurely  taken, 
which  meant  that  the  court  did  not  lose  jurisdiction 
by  postponing  the  matter  of  an  allowance  after  enter- 
ing a  decree  disposing  of  the  issue  as  to  the  divorce. 
In  Beavis  v.  Reavis,  1  Scam.  242,  under  a  statute  simi- 
lar to  section  18  above  quoted,  the  court  decreed  a  di- 
vorce to  the  husband  and  that  alimony  be  allowed  to 
the  wife  for  the  support  of  herself  and  child,  and  con- 
tinued the  cause  to  the  next  term  to  hear  the  evidence 
as  to  the  amount  to  be  allowed.    This  was  treated  as 
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proper  practice.  A  decree  at  the  next  term  allowing 
her  one  cent  was  reversed  with  directions  to  make  her 
a  reasonable  annual  allowance.  In  Craig  v.  Craig,  163 
111.  176,  a  wife  obtained  a  divorce  at  one  term  of  court, 
and  in  the  decree  the  question  of  alimony  was  reserved 
for  a  further  hearing,  and  a  decree  on  that  subject 
was  entered  more  than  a  year  later.  Still  later  an- 
other decree  corrected  the  description  of  land  on  which 
she  was  given  a  lien,  and  the  amount  of  the  instalments 
was  reduced.  Thereafter  another  decree  was  entered 
to  enforce  collection  of  certain  unpaid  instalments, 
and  terminating  the  alimony  with  payment  thereof. 
Complainant  appealed  from  the  last  order.  It  was 
held  that  the  former  proceedings  were  not  brought  be- 
fore the  court  by  the  appeal.  Yet  this  was  a  tacit  ap- 
proval of  the  course  pursued  at  the  entry  of  the  decree 
of  divorce  in  reserving  the  question  of  alimony  till  an- 
other hearing  at  a  later  term,  for  if  appellant's 
position  here  is  sound  everything  done  after  the  term 
at  which  the  divorce  was  granted  was  without  juris- 
diction; but  the  Supreme  Court  treated  the  case  as  if 
there  had  been  jurisdiction  to  award  alimony  at  a  later 
term;  and  that  allowance  was  so  treated  in  the  later 
casd  of  Henderson  v.  Craig,  179  HI.  395,  and  Hender- 
son v.  Kibbie,  211  111.  556,  where  the  same  allowance  of 
alimony  was  further  involved.  Galusha  v.  Galusha, 
138  N.  Y.  281. 

This  is  not  a  new  suit,  but  is  a  part  of  the  original 
proceedings  for  divorce  and  alimony,  and  all  the  pro- 
visions of  our  statute  relating  to  divorce,  including  sec- 
tion 15,  which  authorizes  the  allowance  of  temporary 
alimony  and  solicitor's  fees  while  the  suit  is  pending, 
.are  applicable. 

Appellant  argues  that  appellee  has  been  guilty  of 
such  laches  as  should  prevent  a  hearing  now  on  the 
question  of  alimony.  If  appellant  desired  an  earlier 
hearing,  he  should  have  asked  the  court  to  set  down 
for  hearing  the  question  reserved.  He  did  not  do  ?o. 
The  case  has  remained  pending  in  court.    The  reason 
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why  appellee  delayed  is  explained.  When  the  divorce 
was  granted  appellant  had  no  property  out  of  which 
she  could  enforce  payment  of  alimony.  She  made  in- 
quiries every  six  months  in  Chicago,  where  he  lived, 
to  see  if  she  could  collect  alimony,  and  got  no  favorable 
reply.  The  income  from  a  large  property  was  given 
to  him  by  the  will  of  his  second  wife.  Appellee  imme- 
diately brought  the  matter  to  the  attention  of  the 
court.  No  laches  is  shown  which  should  relieve  appel- 
lant of  the  duty  to  pay  alimony,  if  a  proper  case  there- 
for is  made  upon  the  hearing  of  the  petition.  Appel- 
lant contends  that  if  the  application  for  alimony  had 
been  pressed  when  the  divorce  was  granted,  it  would 
have  been  denied  because  of  appellant's  lack  of  prop- 
erty. On  the  contrary,  it  may  be  it  would  have  been 
granted  in  such  sum  as  appellant  could  reasonably 
earn  for  her  if  he  went  to  work,  or  it  may  be  it  would 
have  been  fixed  at  a  nominal  sum,  or  that  after  deter- 
mining that  appellee  was  entitled  to  alimony  the  court 
would  have  reserved  the  order  fixing  the  amount  till 
the  circumstances  of  appellant  had  improved. 

Appellani  contends  that  alimony  cannot  be  allowed 
out  of  after  acquired  property.  The  contrary  is  im- 
plied in  many  Illinois  decisions.  In  Cole  v.  Cole,  142 
111.  19,  the  court,  on  page  27,  speaking  of  a  wife  who 
had  obtained  a  decree  for  divorce  and  alimony,  said : 
"If  she  subsequently  acquires  property,  so  that  her 
means  increase,  or  the  faculties  of  the  husband  dimin- 
ish, there  may  be  a  decrease  of  alimony.  So,  on  the 
other  hand,  if  the  wife's  wants  and  necessities  in- 
crease and  the  ability  of  the  husband  to  pay  be  in- 
creased, there  may  likewise  be  an  appropriate  exercise 
of  the  power  of  the  court  in  the  increase  of  the  allow- 
ance.''  An  increase  in  the  husband's  ability  to  pay 
means  his  acquisition  of  property  after  the  divorce. 
The  statement  by  the  court  in  Welty  v.  Welty,  195  111. 
335,  and  in  many  other  cases,  that  a  decree  for  alimony 
in  instalments  is  subject  to  modification  according  to 
the  varying  circumstances  of  the  parties,  includes  the 
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case  of  the  husband  acquiring  a  larger  property  after 
the  decree  and  becoming  more  able  to  supply  the  needs 
of  his  wife.  The  cases  of  Graves  v.  Graves,  108  Mass. 
314,  and  Cox  v.  Cox,  20  Ohio  St.  439,  hold  that  prop- 
erty acquired  by  the  husband  since  the  original  decree 
may  be  taken  into  consideration  in  making  any  order 
respecting  alimony;  and  in  Foote  v.  Foote,  22  111.  425, 
it  is  said  that  the  right  to  consider  the  future  earnings 
of  the  husband  by  manual  labor  may  also  be  consid- 
ered. It  is  to  be  remembered  that  appellee  has  been 
granted  a  divorce  from  appellant,  and  that  the  decree 
dissolving  the  marriage  relation  for  appellant's  mis- 
conduct did  not  absolve  appellant  from  his  duty  to  sup- 
port his  wife,  when  she  was  needy  and  he  was  able. 

Finally,  it  is  said  appellee's  mother  is  able  to  care 
for  her.  As  suggested  in  Shaffner  v.  Shaffner,  212 
111.  492,  such  assistance  as  her  mother  may  voluntarily 
donate  to  appellee,  does  not  affect  the  duty  resting 
upon  appellant  to  discharge  his  obligation  to  provide 
for  the  support  of  his  wife  according  to  his  means  and 
her  needs. 

As  we  consider  that  this  is  a  part  of  the  original 
suit  still  pending,  and  that  the  provisions  of  the  stat- 
ute for  temporary  support  and  solicitor's  fees 
pendente  lite  still  apply  to  this  case,  it  follows  that 
the  court  had  power  to  make  such  an  order  as  that  ap- 
pealed from.  We  do  not  understand  appellant  to  con- 
tend that  the  temporary  allowance  is  excessive,  if 
the  court  had  jurisdiction  to  make  any  such  order  and 
to  consider  appellant's  recently  acquired  property. 
We  therefore  have  not  examined  into  the  amount  of 
the  allowance  further  than  to  see  that  appellant  has 
the  income  from  a  large  estate,  and  that  appellee 
appears  to  be  in  great  need,  owing  to  her  lack  of  prop- 
erty, to  her  serious  ill  health,  and  to  heavy  bills  in- 
curred by  her  at  a  hospital  and  not  paid.  One  assign- 
ment of  error  relates  to  the  injunction,  but  the  appeal 
is  only  from  the  order  for  the  payment  of  temporary 
alimony  and  solicitor's  fees,  and  the  injunction  was  not 
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involved  in  that  order,  and  therefore  is  not  brought 
before  us  by  this  appeal. 

Since  the  preparation  of  the  foregoing  opinion 
Zilpha  Osman  has  suggested  the  death  of  appellee  and 
that  she  is  administratrix  of  appellee's  estate,  and  has 
asked  to  be  substituted  as  appellee.  Appellant  has 
filed  a  consent  to  such  substitution.  An  order  will  be 
entered  substituting  Zilpha  Osman,  administratrix  of 
the  estate  of  Fannie  C.  Starrett,  deceased,  as  the  ap- 
pellee, and  the  order  appealed  from  will  be  affirmed. 

Affirmed. 


Hartford  Fire  Insurance  Company  v.  Henry  C.  Tewes. 

Gpn.  No.  4,748. 

1.  Cancellation — provision  concerning  notice  of,  construed. 
A  provision  which  concerns  the  privilege  upon  the  part  of  the  com- 
pany to  cancel  upon  five  days'  notice,  means  actual  and  not  con- 
structive notice. 

2.  Cancellation — what  not  notice  of.  Notice  of,  cancellation 
given  to  one  whom  the  insured  has  authorized  to  procure  the  in- 
surance sought  to  be  canceled,  is  not  notice  to  the  insured. 

3.  Cancellation — when  notice  of,  begins  to  run.  Where  the 
policy  gives  the  company  the  privilege  of  cancellation  upon  five 
days'  notice  to  the  insured,  the  five  days  begin  to  run  from  the 
receipt  of  the  notice  by  the  insured. 

4.  Cancellation — when  return  of  premium  essential  to.  The 
return  of  the  unearned  premium  is  essential  to  a  cancellation  by 
the  company  where  the  policy,  among  other  things,  provides 
"when  this  policy  is  canceled  by  this  company  by  giving  notice, 
it  shkll  retain  only  the  pro  rata  premium." 

5.  Cancellation — effect  of  silence  following  notice  of,  to  in- 
sured. The  silence  of  the  insured  upon  receipt  of  notice  of  can- 
cellation, which  silence  was  for  but  a  short  period,  does  not  oper- 
ate as  a  recognition  of  the  cancellation  where  the  same  is  not 
made  pursuant  to  the  terms  of  the  policy. 

6.  Cancellation — what  does  not  establish  acquiescence  in.  Ac- 
quiescence in  cancellation  sought  to  be  made  by  the  company 
pursuant  to  the  policy,  is  not  established  against  the  insured,  if 
not  in  conformity  with  the  terms  of  the  policy,  by  virtue  of  his 
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commencing  action  upon  other  policies,  obtained  for  him  by  one 
acting  initially  without  authority  as  substitutes  for  the  policy  so 
sought  to  be  cancelled. 

7.  Insurance — how  policy  construed.  If  a  policy  of  Insurance 
is  susceptible  of  two  constructions,  that  one  is  adopted  which  is 
most  favorable  to  the  Insured. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Will 
county;  the  Hon.  Albert  O.  Marshall,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906..  Affirmed.  Opinion  filed 
March  13,  1907. 

Barger  &  Hicks,  for  appellant. 
Wheeler,  Silber  &  Isaacs,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  May  24,  1905,  appellant  issued  a  policy  insuring 
appellee  for  one  year  in  the  sum  of  $2,000  against  loss 
by  fire  of  certain  ice  in  an  ice  house  on  the  north  shore 
of  Silver  Lake,  Kenosha  county,  Wisconsin.  On  July 
13,  1905,  the  building  and  its  contents  were  destroyed 
by  fire.  Appellee  made  proofs  of  loss.  Payment  was 
refused  on  the  ground  that  the  policy  had  been  can- 
celled before  the  fire.  Appellee  brought  this  suit  upon 
the  policy.  Defendant  pleaded  the  general  issue,  with 
notice  in  writing  of  special  matter  relied  upon  in  de- 
fense, the  only  such  matter  relied  upon  here  being 
that  the  policy  was  cancelled  before  the  fire.  At  the 
close  of  the  evidence  at  the  trial  the  court  denied  a 
motion  by  appellant  to  exclude  the  evidence  and  direct 
a  verdict  for  defendant,  and  refused  an  instrufetion 
to  that  effect,  and  refused  two  instructions  requested 
by  appellant  upon  the  facts,  and  gave  an  instruction  re- 
quested by  appellee  to  find  for  appellee  and  to  assess 
his  damages  at  $1,951.  Such  a  verdict  was  returned, 
motions  by  appellant  for  a  new  trial  and  in  arrest  were 
denied,  and  appellee  had  judgment  upon  the  verdict, 
from  which  judgment  defendant  below  prosecutes  this 
appeal.    The  refusal  to  give  the  two  instructions  upon 
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the  facts  requested  by  appellant  is  assigned  for  error, 
but  the  written  motion  for  a  new  trial  set  forth  the 
grounds  of  the  motion  and  did  not  include  the  refusal 
of  said  two  instructions,  and  their  refusal  was  thereby 
waived,  and  that  alleged  error  is  not  argued  here. 
It  is  conceded  that  the  policy  was  issued  to  appellee 
by  appellant,  and  that  the  premium  was  paid  by  him, 
that  the  property  covered  thereby  was  destroyed  by 
fire  within  the  term  named  in  the  policy,  that  proper 
proofs  of  loss  were  furnished,  and  that  the  amount  of 
the  verdict  was  required  by  the  proofs  if  appellee  was 
entitled  to  recover.  It  is  contended  by  appellant  that 
the  policy  was  cancelled  before  the  fire,  either  pur- 
suant to  the  terms  of  the  policy  or  by  agreement,  ex-, 
press  or  implied,  and  that  if  the  original  cancellation 
was  defective,  it  was  ratified  by  appellee.  Unless 
there  was  proof  upon  which  the  jury  could  reasonably 
find  some  one  of  these  propositions  for  appellant,  the 
direction  to  the  jury  was  right.  Appellant  concedes 
that  the  facts  are  undisputed,  and  urges  that  we  should 
reverse  and  not  remand  the  cause. 

Appellee  lived  in  Chicago.  Just  prior  to  the  issue  of 
this  policy  he  applied  to  William  E.  Vandeventer,  of 
Chicago,  to  place  $6,000  of  insurance  on  this  ice  in 
Wisconsin.  Vandeventer  was  an  insurance  broker, 
and  Walter  Schroeder,  of  Milwaukee,  was  his  Wiscon- 
sin correspondent.  As  the  property  was  in  Wisconsin, 
the  policies  could  not  be  written  in  Illinois.  Vande- 
venter therefore  applied  to  Schroeder,  and  the  latter 
wrote  the  policy  in  question  (which  for  some  reason 
was  called  a  New  York  Underwriters '  policy  in  the 
correspondence  and  testimony),  and  also  wrote  three 
other  policies  in  other  companies,  the  four  aggregating 
$6,000.  The  policies  were  delivered  by  Vandeventer 
to  appellee,  but  no  personal  interview  then  took  place. 
Appellee  never  saw  Vandeventer  or  sent  any  letter  or 
word  to  him  from  the  time  he  directed  Vandeventer 
to  procure  this  insurance  till  after  the  fire.  Appellee 
never  received  any  communication  from  Vandeventer 
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between  the  time  these  policies  were  delivered  and 
the  fire,  except  the  letter  hereinafter  referred  to, 
dated  July  8th  and  received  by  appellee  July  10th, 
nor  did  he  receive  any  other  communication  from  ap- 
pellant during  that  time.  At  the  time  appellee  ordered 
from  Vandeventer  $6,000  on  the  ice,  he  gave  Vande- 
venter  no  other  direction.  He  said  nothing  indicating 
that  Vandeventer  should  keep  the  insurance  in  force. 
Vandeventer  had  once  before  this  time  procured  in- 
surance for  appellee  on  the  ice  house.  These  two  were 
the  only  transactions  they  had  ever  had  with  each  other. 
Vandeventer  had  never  received  any  notices  of  can- 
cellation for  appellee.  We  hold  that  under  the  evi- 
dence Vandeventer 's  relations  with  appellee  were 
ended  when  appellee  received  these  four  policies  and 
paid  the  premium  thereon. 

On  June  30th  Schroeder  wrote  Vandeventer  asking 
the  cancellation  of  this  policy,  and  asking  Vande- 
venter to  return  the  policy  for  cancellation  without 
delay.  This  was  under  the  letterhead  of  "Chas. 
S?hroeder  &  Son,"  of  which  Walter  seems  to  have 
been  a  member.  On  July  1st  Schroeder  &  Son  wrote 
Vandeventer  a  like  letter  asking  the  cancellation  of 
another  policy  for  $1,000  they  had  issued  in  the  Eagle 
Fire  Company  on  the  same  property,  and  asking  that 
the  policy  be  forwarded  by  return  mail.  Schroeder 
either  thereby  made  Vandeventer  the  agent  of  appel- 
lant and  the  Eagle  to  take  the  steps  necessary  to 
effect  the  cancellation  of  these  policies,  or  he  wrote 
Vandeventer  under  the  mistaken  impression  that  Van- 
deventer was  appellee's  agent,  or,  Schroeder  being 
under  the  proof  Vandeventer 's  Wisconsin  correspond- 
ent, he  did  this  to  give  Vandeventer  an  opportunity 
to  protect  his  own  business  interests.  As  Vandeventer 
and  Schroeder  each  had  a  percentage  of  the  premium 
appellee  paid  appellant  for  the  insurance,  Schroeder 
was  probably  actuated  by  the  latter  motive.  The 
policy  contained  these  provisions:.  "This  policy  shall 
be  cancelled  at  any  time  at  the  request  of  the  insured; 
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or  by  the  company  by  giving  five  days'  notice  of  such 
cancellation.  *  *  *  If  this  policy  shall  be  can- 
celled as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  surrender  of  this 
policy  or  last  renewal,  this  company  retaining  the  cus- 
tomary short  rate ;  except  that  when  this  policy  is  can- 
celled by  this  company  by  giving  notice,  it  shall  retain 
only  the  pro  rata  premium.' '  We  do  not  doubt  that 
the  five  days'  notice  required  by  the  company  meant 
a  notice  to  the  person  insured,  and  meant  actual  and 
not  constructive  notice.  It  was  the  intention  that  the 
insured  should  know  that  his  policy  was  to  be  can- 
celled, so  as  to  give  him  time  to  determine  what  course 
to  pursue  and  to  take  such  measures  as  he  saw  fit  for 
his  own  protection.  Potomac  Ins.  Co.  v.  Atwood, 
118  111.  App.  349.  As  Vandeventer 's  agency  extended 
only  to  the  procurement  of  the  insurance,  and  that  had 
been  completed  long  before  June  30th,  notice  to  him 
on  June  30th  of  an  intention  to  cancel  the  policy  was 
not  notice  to  appellee.  Grace  v.  Am.  Central  Ins.  Co., 
109  U.  S.  278.  On  July  5th  Vandeventer  wrote 
Schroeder  &  Son,  acknowledging  their  letters  asking 
cancellation  of  the  two  policies,  saying  he  would  call 
for  them  shortly  and  return  them,  and  adding:  "In 
the  meantime  will  you  kindly,  if  possible,  replace  this 
business  in  other  companies  for  me."  On  July  8th 
Vandeventer  wrote  Schroeder  &  Son  that  he  had  that 
day  requested  appellee  to  at  once  return  said  two  poli- 
cies for  cancellation,  but  that  appellee  was  not  in  the 
city;  and  that  he,  Vandeventer,  had  advised  appellee 
that  said  policies  were  to  be  considered  as  can- 
celled from*  and  after  three  days  from  that  date.  Van- 
deventer also  said  in  that  letter  that  he  had  replaced 
$1,500  of  that  insurance,  and  in  a  postscript  that  he 
had  secured  the  entire  $3,000,  and  asked  them  to  make 
no  further  efforts  to  secure  additional  insurance  on 
the  risk  as  the  line  was  full.  In  fact,  Vandeventer  had 
taken  such  steps  that  a  policy  of  the  Fire  Association 
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of  Philadelphia,  insuring  appellee  on  this  ice  from 
July  5th  for  $1,500,  was  executed  under  date  of  July 
8th,  and  a  policy  of  the  North  British  &  Mercantile  In- 
surance Company,  insuring  appellee  on  this  ice  from 
July  7th  for  $1,500,  was  executed  under  date  of  July 
7th,  and  Vandeventer  at  Some  time  thereafter  paid  the 
premiums  on  these  policies,  bujt  these  policies  did  not 
reach  Vandeventer  till  about  July  17th,  and  appellee 
had  never  requested  Vandeventer  to  procure  these  or 
any  other  such  policies,  and  they  were  never  delivered 
or  offered  to  appellee  and  he  never  paid  premiums 
thereon.  In  all  this  there  was  nothing  which  appellee 
had  authorized  or  requested,  or  of  which  he  had  any 
notice  before  the  fire,  except  the  notice  given  by  Van- 
deventer's  letter  to  appellee  of  July  8th. 

On  July  8th  Vandeventer  wrote  appellee  a  letter  in 
which  he  said  he  inclosed  a  letter  from  Schroeder  & 
Son  calling  for  cancellation  of  the  policies  issued  by 
appellant  and  the  Eagle ;  and  he  thereiil  told  appellee 
to  consider  them  cancelled  from  and  after  three  days 
from  that  date  and  to  return  the  policies  at  once ;  that 
he  had  placed  $1,500  in  the  Fire  Association  of  Phila- 
delphia and  hoped  to  get  the  rest  that  day;  and  in  a 
postscript  he  said  he  had  secured  the  other  $1,500  in 
the  North  British  &  Mercantile.  Appellee  received 
this  letter  on  July  10th.  He  testified  that  it  did  not 
contain  the  letter  from  Schroeder  &  Son  which  pur- 
ported to  be  enclosed  therein.  Under  the  authorities, 
the  mere  mailing  of  this  notice  did  not  give  notice  to 
appellee,  nor  could  appellant  change  the  contract  re- 
quiring five  days'  notice,  and  make  a  notice  effective 
in  three  days.  It  is  very  doubtful  whether  appellant 
can  be  heard  to  say  that  this  was  notice  by  it  to  ap- 
pellee of  a  proposed  cancellation.  We.  have  shown 
that  Vandeventer  was  not  appellee's  agent.  Appel- 
lant insists  that  he  was  not  its  agent.  If  so,  then  this 
was  not  a  notice  from  any  one  authorized  to  give  it, 
but  a  letter  from  a  stranger  to  the  transaction  telling 
appellee  that  he  had  learned  that  appellant  intended 
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to  cancel  the  policy;  or  it  was  a  letter  from  one  who 
erroneously  supposed  he  represented  one  party  or  the 
other.  Appellant  could  not  establish  that  it  had  given 
the  required  notice  by  proving  that  some  one  having 
no  authority  from  either  party  had  told  appellee  that 
appellant  had  decided  to  cancel  the  policy*  It  would 
not  be  sufficient  to  show  that  appellee  had  read  in  a 
letter  from  a  stranger  that  appellant  had  elected  to 
cancel.  But  let  us  suppose  that  the  legal  effect  of  the 
letter  of  June  30th  from  Walter  Schroeder  to  Vande- 
venter  was  to  make  the  latter  appellant's  agent  to 
effect  a  cancellation  of  this  policy.  Vandeventer  did 
not  attempt  to  even  mail  such  notice  to  appellee  until 
July  8th,  though  their  places  of  business  were  but  a 
few  blocks  apart,  and  appellee  did  not  receive  it  till  the 
10th.  Neither  appellant  nor  its  agent  could  substi- 
tute three  days'  notice  for  the  five  required  by  the 
contract,  but  if  it  could  the  three  days  would  not  begin 
to  run  till  appellee  received  the  letter,  and  in  no  event 
could  the  policy  be  considered  cancelled  under  that 
letter  until  "from  and  after  three  days  from"  the 
date  of  its  reception.  The  fire  took  place  at  1  a.  m. 
of  July  13th,  within  even  that  three  days.  But  appel- 
lee was  entitled  to  five  days'  notice  of  the  cancellation, 
and  the  fire  took  place  before  the  policy  could  cease 
under  the  contract,  unless  appellee  agreed  to  a  speedier 
cancellation,  and  there  is  no  claim  that  the  proof  shows 
such  agreement  except  by  the  inference  hereinafter 
discussed. 

Appellee  paid  appellant  $70  premium  for  this  in- 
surance for  oiie  year.  The  policy  had  only  run  from 
Hay  24th  to  July  10th,  when  appellee  received  the 
letter  upon  which  appellant  relies  as  effecting  a  can- 
cellation at  its  instance.  It  did  not  return  or  offer  to 
return  the  unearned  premium.  Appellant  claims  that 
under  the  language  above  quoted  from  the  policy  a 
return  of  the  unearned  premium  was  not  necessary  to 
effect  a  cancellation,  and  that  it  was  not  liable  to  pay 
that  unearned  premium  when  it  cancelled  the  policy 
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or  at  any  later  time  till  appellee  should  surrender 
the  policy.  It  claims  that  it  had  a  right  to  cancel  the 
policy  and  retain  the  money  appellee  had  paid  for  pro- 
tection from  fire  for  the  whole  year.  The  policy  is 
prepared  by  the  company,  and  its  language  is  to  be 
construed  against  the  company  and  so  as  to  give  the 
protection  which  was  the  object  of  the  contract.  If  a 
clause  in  the  policy  is  susceptible  to  two  interpreta- 
tions, that  one  will  be  adopted  which  is  most  favorable 
to  the  assured.  Terwilliger  v.  Masonic  Accident 
Assn.,  197  111.  9.  The  latter  part  of  the  clause  above 
quoted  from  the  policy  relating  to  the  return  of  the 
premium  is  that  "When  this  policy  is  cancelled  by 
this  company  by  giving  notice,  it  shall  retain  only  the 
pro  rata  premium.' '  It  is  a  fair  interpretation  of 
this  language  to  hold  that  it  implies  and  means  that 
when  the  policy  is  cancelled  by  the  action  of  the  com- 
pany it  shall  return  all  the  premium  paid  except  the 
pro  rata  part  for  the  period  for  which  the  insurance 
has  been  in  force.  Hence,  the  return  of  the  unearned 
premium  is  essential  to  cancellation,  for  it  would  be 
contrary  to  well-settled  legal  principles  that  appellant 
should  be  permitted  to  escape  future  liability  by 
merely  saying  it  has  elected  to  be  bound  no  longer, 
while  retaining  the  money  it  received  and  for  which 
it  agreed  to  be  liable  for  a  longer  period.  In  Peoria 
M.  &  F.  Ins.  Co.  v.  Botto,  47  111.  516,  the  policy  said: 
"It  shall  be  optional  with  the  company  to  cancel  the 
policy,  in  which  case  the  company  will  refund  the  pre- 
mium for  the  unexpired  time."  The  company  de- 
livered to  the  assured  a  written  notice  of  cancellation, 
in  which  it  asked  him  to  call  and  receive  his  return 
premium  on  surrendering  the  policy.  The  company 
proved  that  it  had  the  money  ready  to  pay  him,  and 
that  its  agent  called  at  the, assured 's  place  of  business 
several  times  to  ask  for  the  policy  and  pay  him  the 
premium,  but  did  not  find  him  in.  The  court  held  that 
the  power  to  cancel  the  policy  did  not  relieve  the  com- 
pany from  the  obligation  any  other  party  to  a  contract 
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is  under  when  cancellation  has  been  determined  upon, 
to  restore  whatever  had  been  obtained  by  the  contract ; 
that  it  was  incumbent  upon  this  insurance  company, 
under  that  policy,  to  tender  the  unearned  premium 
with  the  notice  of  cancellation;  that  the  tender  must 
be  held  a  condition  precedent,  so  that  the  company  may 
not  have  the  use  of  the  money  of  the  assured  after 
cancellation,  and  that  he  may  have  it  with  which  to 
effect  new  insurance.  In  Aetna  Ins.  Co.  v.  Maguire, 
51  111.  342,  the  policy  permitted  the  company  to  cancel 
it,  after  notice  to  the  assured  of  its  intention  to  do 
so,  "in  which  case  the  company  will  refund  the  pre- 
mium for  the  unexpired  term."  The  court  said  that 
there  could  be  no  cancellation  of  that  policy  without 
a  return  of  the  unearned  premium;  that  the  act  of  re- 
funding and  of  cancellation  must  be  simultaneous; 
that  there  was  no  obligation  of  the  assured  to  go  to 
the  place  of  business  of  the  insurance  company  and 
await  its  pleasure,  but  that  when  it  determines  to  can- 
cel a  policy  it  should  tender  the  unearned  premium, 
and  that  till  that  was  done  there  could  not  be  a  can- 
cellation. We  held  to  the  same  effect,  and  cited  other 
authorities,  in  Hartford  Fire  Ins.  Co.  v.  McKenzie, 
70  111.  App.  615,  619.  The  doctrine  of  that  case  was 
not  rejected  in  Larson  v.  Thuringia  Ins.  Co.,  208  111. 
166,  172,  but  it  was  held  not  in  point  because  of  the 
different  facts  in  the  two  cases.  The  dissenting  opin- 
ion in  Tisdell  v.  New  Hampshire  Fire  Ins.  Co.,  155  N. 
Y.  163,  shows  that  the  policy  there  involved  contained 
the  same  provisions  as  to  cancellation  as  the  policy 
before  us.  The  majority  of  the  court  there  held  that, 
under  that  contract,  it  was  necessary  for  the  company 
to  refund  or  tender  the  unearned  premium,  in  ad- 
dition to  giving  a  notice  of  cancellation,  in  order  to 
terminate  the  policy.  In  that  case  the  company  had 
stated  in  the  notice  of  cancellation  that  the  unearned 
premium  would  be  returned  to  the  assured  by  a  cer- 
tain agent  at  a  certain  street  and  number.  It  was  held 
that  the  company  was  bound  to  find  the  assured  and 
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tender  him  the  whole  amount  due.  There  are  some 
authorities  holding  otherwise,  but  we  are  of  opinion 
that  it  is  in  harmony  with  the  general  course  of  judicial 
decisions  in  insurance  cases-  in  this  state  that  this 
policy  should  be  construed  to  require  the  return  or 
tender  of  the  unearned  premium  as  an  essential  ele- 
ment of  a  cancellation  by  the  company.  Therefore 
this  insurance  was  not  cancelled. 

But  when  appellee,  on  July  10th,  received  Vande- 
venter's  letter  of  July  8th,  he  did  not  answer  it,  and 
.he  did  nothing  up  to  the  time  of  the  fire.  It  is  argued 
that  by  this  silence  he  consented  that  the  cancellation 
should  take  effect,  without  the  five  days'  notice,  and 
without  the  return  of  the  unearned  premium,  and  con- 
sented that  the  new  policies  Vandeventer  had  ordered 
should  take  the  place  of  appellant's  policy  and  of  the 
Eagle*  Under  the  facts  in  the  case,  we  do  not  think 
appellee's  mere  silence  for  three  days  can  produce 
such  important  results.  He  knew  Vandeventer  was 
not  his  agent,  and  had  no  authority  to  receive  notice 
of  cancellation  or  waive  any  of  his  rights,  and  had  no 
authority  to  secure  other  insurance  for  him.  If  he  sup- 
posed Vandeventer  to  be  an  agent  for  appellant  to 
effect  cancellation  he  knew  the  proposed  cancellation  in 
three  days  could  not  be  effected,  and  that  appellant 
must  first  tender  him  the  unearned  premium.  He 
knew  that  Vandeventer 's  letter  could  not  form  the 
basis  for  a  cancellation.  He  had  a  right  to  wait  for  ap- 
pellant to  do  what  the  contract  required  from  appel- 
lant to  cancel  the  policy.  His  policy  was  still  in  force 
and  not  affected  by  anything  that  had  been  done.  It 
was  not  necessary, for  him  to  point  out  to  appellant 
or  to  Vandeventer  the  defects  in  the  efforts  to  cancel. 
He  could  stand  upon  his  rights  under  the  contract. 
Also,  when  he  found  they  were  not  taking  the  course 
the  contract  pointed  out  for  cancellation  he  had  a  right 
to  take  time  to  consider  what  the  meaning  and 
effect  of  this  letter  really  was.  There  was  nothing  in 
the  previous  relations  between  appellee  and  Vande- 
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venter  which  gave  the  latter  any  authority  to  put  ap- 
pellee in  a  place  where  he  must  instantly  act  or  forfeit 
his  contract  rights.  Appellant  contends  that  Vande- 
venter  was  not  its  agent.  He  was  not  appellee's  agent. 
Vandeventer  was  working  for  what  he  thought  were 
his  own  business  interests.  We  fail  to  see  how  appel- 
lant can  have  any  advantage  from  the  fact  that  ap- 
pellee failed  for  three  days  to  reply  to  a  letter  which 
Vandeventer  wrote  him  in  an  effort  to  do  business 
with  him. 

Appellee  in  his  proofs  of  loss  stated  the  names  of 
the  two  companies  which  had  placed  the  new  policies 
in  Vandeventer 's  hands,  and  the  dates  and  amounts  of 
those  policies.  Appellant  argues  that  appellee  thereby 
approved  of  Vandeventer 's  act  in  procuring  them,  and 
consented  that  those  policies  take  the  place  of  appel- 
lant's and  of  the  Eagle,  and  thereby  consented  to 
the  cancellation.  Appellant's  policy  required  appellee, 
in  his  proofs  of  loss,  to  state  "all  other  insurance, 
whether  valid  or  not,  covering  any  of  said  property," 
and  also  provided  that  appellant  should  not  be  liable 
for  a  greater  proportion  of  any  loss  than  the  amount 
thereby  insured  bore  to  the  whole  insurance,  whether 
valid  or  not.  Before  these  proofs  of  loss  were  made 
appellee  had  lqarned  of  these  policies  in  the  hands  of 
Vandeventer.  If  he  omitted  a  statement  of  them  from 
his  proofs  of  loss,  he  might  thereby  furnish  a  defense 
to  appellant.  He  did  the  only  prudent  thing — com- 
plied exactly  with  the  requirements  of  appellant's 
policy  as  to  the  contents  of  proofs  of  loss. 

Appellee  brought  suits  upon  both  the  old  and  the 
new  policies.  Appellant  argues  that  by  suing  on  the 
new  policies  he  elected  to  treat  them  as  valid  and  as 
taking  the  place  of  the  old,  and  thereby  conceded  that 
the  old  were  not  in  force.  The  companies  who  issued 
the  new  policies  could  with  equal  logic  say  that  as 
appellee  sued  appellant  and  the  Eagle  he  thereby 
elected  to  treat  the  old  policies  as  in  force  and  the  at- 
tempted cancellation  as  void;  and  thereby  conceded 
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that  he  had  not  accepted  the  new  policies  and  that 
they  were  not  in  force.  By  this  reasoning,  each  in- 
surance company  would  be  able  to  show  that  by  suing 
each  he  had  released  all.  On  the  contrary,  appellee 
couid  not  know  what  proof  any  one  insurance  company 
might  be  able  to  produce,  or  what  the  result  of  suit 
against  any  one  might  be,  and  he  could  not  safely  wait 
the  termination  of  a  suit  on  one  policy.  Prudence  re- 
quire that  he- sue  each,  and  he  had  a  right  to  pursue 
that  course. 

The  jury  could  not  have  found  for  appellant  under 
the  proof,  and  the  court  properly  directed  a  verdict. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 


City  of  Galena  et  al.  v.  Galena  Water  Company. 
Gen.  No.  4,741. 

1.  Parties — how  objection  of  too  many,  joined  as  plaintiffs  in 
action  at  law,  may  be  raised.  The  fact  that  too  many  plaintiffs 
have  been  joined  may  be  raised  by  demurrer  where  the  ques- 
tion arises  upon  the  face  of  the  declaration. 

2.  Fire — who  cannot  recover  of  water  company  for  injury  oc- 
casioned by.  Where  loss  by  fire  results  from  the  failure  of  a  water 
company  to  observe  its  contract  with  the  municipality  in  which 
it  operates,  recovery  cannot  be  had  by  the  person  who  sustained 
such  loss  if  such  person  were  not  a  party  to  the  contract  in  ques- 
tion. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Jo  paviess 
county;  the  Hon.  Richard  S.  Farratvd,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 

M.  J.  Dillon  and  Jones  &  Kerz,  for  appellant. 

Sheean  &  Sheean,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 
The  city  of  Galena  and  the  board  of  school  directors 
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of  district  No.  120,  of  the  county  of  Jo  Daviess,  sued 
the  Galena  Water  Company  in  an  action  on  the  case 
to  recover  damages  for  the  loss  by  fire  of  a  building, 
owing,  as  is  alleged,  to  the  negligent  breach  of  a  writ- 
ten, contract  between  the  city  and  the  predecessor  of 
the  water  company.  Counsel  agree  that  a  demurrer 
was  sustained  to  an  original  and  to  an  amended  dec- 
laration. The  record  before  us  begins  with  what  is 
called  a  new  declaration,  to  which  a  general  and  a 
special  demurrer  was  sustained.  Defendant  had  judg-. 
ment  for  costs,  and  plaintiffs  appeal. 

The  first  count  of  the  new  declaration,  which  will 
herein  be  called  the  declaration,  sets  out  a  contract, 
made  in  1896,  between  the  city  of  Galena  and  Henry 
S.  Raymond,  his  successors  and  assigns,  for  the  con- 
struction and  operation  by  the  latter  of  a  system  of 
water  works  in  said  city,  in  which  contract  is  em- 
bodied an  ordinance  passed  by  the  city  of  Galena, 
which  Raymond  therein  agreed  to  fulfill  and  perform. 
The  first  section  of  the  ordinance  granted  Raymond, 
his  successors  and  assigns,  the  franchise  for  thirty 
years  to  maintain  and  operate,  within  and  near  the 
city  of  Galena,  waterworks  for  supplying  the  city  and 
inhabitants  thereof  with  water  for  public  and  private 
uses.  The  second  section  provided:  "The  water  sup- 
plied by  said  works  shall  be  good,  clear  water,  of , 
sufficient  quantity  for  all  domestic,  fire  and  manufac- 
turing purposes  within  said  city,  and  suitable  for 
those  purposes."  Section  3  provided  for  the  capacity 
of  pumping  engines,  and  that  they  "shall  be  so  con- 
nected to  the  pipe  system  that  the  pressure  may  be 
changed  from  gravity  to  direct  pumping  within  at 
least  fifteen  minutes.' 9  It  also  provided:  "A  stand 
pipe  shall  be  erected  on  accessible  high  ground,  of 
sufficient  elevation  to  give  reliable  pressure  for  the 
use  of  the  water  in  extinguishing  fires  in  the  build- 
ings upon  thejiills  in  said  city  as  well  as  below." 
Section  5  provided  for  the  size  and  length  of  pipe  to 
be  laid  throughout  the  city,  under  the  pipe  system 
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submitted  with  the  ordinance,  and  for  the  testing  of 
said  pipe  to  withstand  a  certain  pressure,  and  pro- 
vided that  such  pipe  "  shall  be  of  ample  size  to  carry 
out  the  provisions  of  this  agreement,  and  affording 
the  city  where  said  pipes  are  laid  first-class  protec- 
tion from  fires/ '  The  ordinance  provided  that  the 
city  should  rent  a  certain  number  of  fire  hydrants, 
and  pay  certain  annual  rentals  for  the  use  thereof. 
The  declaration  averred  that  Eaymond  constructed  the 
waterworks,  and  entered  upon  the  performance  of  the 
conditions  and  obligations  of  said  ordinance,  and  that 
afterwards  his  agreements  and  covenants  were  as- 
sumed by  the  Galena  Water  Company,  and  that  the 
city  rented  the  hydrants  and  paid  the  annual  rental 
as  agreed.  The  first  count  then  charged  that  on  or 
about  April  11,  1904,  a  fire  broke  out  in  the  upper- 
most part  of  a  three-story  brick  building  owned  by 
said  city  of  Galena,  and  controlled  and  managed  by 
said  board  of  school  directors,  and  situated  upon  cer- 
tain lots  in  said  city ;  that  the  fire  alarm  was  promptly 
given,  and  the  water  company  notified  of  the  location 
of  the  fire;  that  the  fire  companies  of  the  city 
promptly  responded,  and  arrived  promptly  at  said 
fire  with  their  appliances,  which  were  attached  to  the 
nearest  fire  hydrants,  and  were  adequate  and  sufficient 
for  the  extinguishment  of  said  fire,  and  the  hydrants 
near  enough  to  said  building  to  have  afforded  water 
adequate  for  the  extinguishment  of  said  fire,  if  a  suf- 
ficient quantity  of  water,  as  provided  in  section  2  of 
said  ordinance,  had  been  supplied ;  but  that  defendant 
persistently,  carelessly  and  negligently  failed  to  sup- 
ply said  hydrants  with  a  sufficient  quantity  of  water 
for  the  extinguishment  of  said  fire,  in  violation  of  its 
obligation  under  section  2  of  said  ordinance  and  con- 
tract, and  that  by  reason  of  the  tortious  and  negligent 
failure  of  said  water  company  to  supply  said  hy- 
drants with  a  sufficient  quantity  of  water  for  the  exting- 
uishment of  said  fire,  it  spread  to  the  remaining  por- 
tions of  the  building  and  destroyed  it.    The  second, 
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third  and  fourth  counts  of  the  declaration  each  re- 
ferred to  the  first  count  for  the  statement  of  the  con- 
tract and  ordinance  and  their  provisions,  and  de- 
scribed in  like  manner  the  building  and  the  fire,  and 
the  giving  of  the  fire  alarm  to  the  water  company. 
The  second  count  then  alleged  that  the  water  company 
was  notified  by  the  chief  of  the  fire  department  and 
by  members  of  the  board  of  school  directors  to  change 
the  pressure  of  the  pipe  system  from  gravity  to  di- 
rect pressure,  and  that  if  this  had  been  done,  the  fire 
could  have  been  extinguished ;  but  that  the  water  com- 
pany carelessly,  negligently  and  persistently  failed 
and  refused  to  change  the  pressure  from  gravity  to 
direct  pressure  within  fifteen  minutes  after  being  so 
notified,  as  it  was  bound  to  do  by  section  3  of  said 
ordinance,  and  that  as  a  result,  the  building  was  de-* 
stroyed  by  fire.  The  third  count  alleged  in  addition 
that  the  school  building  was  situated  upon  one  of  the 
hills  of  said  city,  that  the  water  company  carelessly, 
wilfully  and  negligently  failed  and  refused  to  erect 
a  stand  pipe  on  accessible  high  ground  of  sufficient 
elevation  to  give  reliable  pressure  for  the  use  of 
water  in  extinguishing  fires  in  buildings  upon  the  hills 
of  said  city,  as  bound  to  do  by  section  3  of  said  ordi- 
nance, and  that  on  account  of  such  careless,  wilful  and 
wanton  neglect  by  the  water  company,  the  building 
was  destroyed  by  fire.  The  fourth  count  charged 
these  facts,  and  that  the  hydrants  were  sufficiently 
near  the  building  to  have  afforded  water  adequate  fof 
the  extinguishment  of  the  fire,  if  the  pipes  of  the  water 
company  running  to  said  hydrants  had  been  of  ample 
size  to  have  afforded  said  city  first-class  protection 
from  fire,  as  the  company  was  bound  by  said  ordi- 
nance to  furnish;  but  that  the  company  refused  and 
neglected  to  lay  pipes  of  sufficient  size  to  furnish 
water  sufficient  for  the  extinguishment  of  said  fire, 
and  because  thereof  the  building  was  destroyed. 

While  the  main  contention  of  appellee  is  that  the 
city  did  not  have  power  to  contract  with  Baymond  or 
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the  water  company  to  protect  this  school  building 
from  fire,  and  that  if  it  had  that  power,  the  declara- 
tion does  not  show  that  it  made  a  contract  for  such 
protection,  yet  appellee  also  contends  that  the  school 
board  was  not  a  party  or  a  privy  to  the  contract,  and 
that  it  has  no  right  of  action,  either  alone  or  jointly 
with  the  city.  To  this  appellant  replies  asserting  that 
the  school  board  is  a  proper  party,  and  averring  that 
if  not  the  question  is  not  before  this  court,  because 
it  was"  not  raised  by  the  pleadings.  It  is  said  in  1 
Chitty's  PI.,  66,  that  if  too  many  persons  are  made 
co-plaintiffs,  the  objection,  if  it  appear  on  the  record, 
may  be  taken  advantage  of  by  demurrer.  The  de- 
irfurrer  here  was  general  and  special.  Though  the 
special  causes  of  demurrer  assigned  do  not  expressly 
say  that  the  school  board  was  not  a  proper  plaintiff, 
yet  several  of  the  causes  assigned  question  the  right 
of  the  school  board  under  the  contract,  and  deny  that 
school  property  is  protected  thereby.  Upon  an  ex- 
amination of  all  the  fourteen  causes  of  special  de- 
murrer assigned,  we  think  they  sufficiently  question 
the  right  of  the  school  board  to  maintain  any  action 
under'  this  contract,  and  we  also  think  the  question 
was  raised  by  the  general  demurrer.  If,  as  alleged 
in  the  declaration,  the  water  company  failed  to  per- 
form these  provisions  of  the  contract,  and  if  that  fail- 
ure caused  a  loss  by  fire  to  property  owned  by  the 
city,  we  see  no  good  reason  why  the  water  company 
should  not  be  responsible  to  the  city,  one  of  the  par- 
ties to  the  contract,  for  the  proximate  results  of  such 
breach  of  contract.  But  the  board  of  school  directors 
of  school  district  No.  120  of  the  county  of  Jo  Daviess 
was  not  a  party  nor  a  privy  to  the  contract.  The  only 
allegation  concerning  the  school  board  is  that  this 
building  owned  by  the  city  of  Galena  was  "controlled 
and  managed  by  said  board  of  school  directors.' '  It 
is  not  even  charged  that  the  school  board  was  in  pos- 
session of  the  building:,  nor  that  it  was  in  any  way  in- 
jured by  the  fire,  or  that  the  fire  destroyed  any  prop- 
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erty  of  which  it  was  the  owner.  The  declaration  does 
not  allege  any  connection  between  the  city  and  the 
school  board.  No  basis  appears  in  the  declaration  for 
the  recovery  of  any  damages  by  the  school  board.  But 
if  the  school  board  did  lose  by  the  fire,  yet,  so  far 
as  the  declaration  shows,  the  school  board  stands  only 
in  the  position  of  any  other  citizen  or  corporate  body 
in  the  city  whose  property  might  be  injured  by  a  fire 
as  a  result  of  the  failure  of  the  water  company  to  keep 
its  contract  with  the  city.  Such  citizen  or  corporation, 
not  a  party  to  the  contract,  could  not  recover  from  the 
water  company  for  such  a  loss,  according  to  the  al- 
most unanimous  line  of  judicial  decision  in  this 
country,  examined,  cited  and  followed  by  us  in  Peck 
v.  Sterling  Water  Company,  118  HI.  App.  533.  True, 
just  at  the  close  of  each  count  the  pleader  has  inserted 
these  words:  "Upon  the  doing  of  which  the  plaintiffs 
had,  for  a  valuable  consideration  as  aforesaid,  con- 
tracted for  with  said  defendant  company,  and  upon 
the  fulfillment  of  which  said  plaintiffs  had  confidently 
relied.' '  But  the  "consideration  as  aforesaid"  was 
the  payment  by  the  city  of  annual  rental  for  seventy- 
five  hydrants,  and  the  only  contract  set  out  is  the 
ordinance  and  the  contract  embodying  it  between 
Henry  S.  Baymond  and  the  city  of  Galena,  and  the 
assumption  by  the  water  company  of  the  agreements 
and  covenants  made  by  Baymond  with  the  city.  No 
contract  is  shown  in  the  declaration  to  which  the 
school  board  was  in  any  way  a  party,  and  the  declara- 
tion does  not  show  that  any  relation  or  unity  of  inter- 
est existed  between  the  city  and  the  school  board, 
except  the  allegation  that  the  board  controls  and  man- 
ages a  building  owned  by  the  city,  and  which  was  de- 
stroyed by  fire.  In  our  judsrment,  this  declaration 
does  not  show  that  the  school  board  has  a  right  of 
action,  or  that  the  city  and  the  school  board  have  a 
joint  right  of  action. 

Appellants,  in  their  reply  brief,  call  our  attention 
to  Schmohl  v.  Williams,  215  111.  63.     If  the  courts 
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should  take  judicial  notice  of  the  historical  facts  and 
course  of  legislation  concerning  the  city  of  Galena 
and  the  school  board  there  narrated,  and  should  read 
them  into  this  declaration,  we  fail  to  see  how  that 
would  show  why  the  school  board  should  be  plaintiff 
with  the  city  in  a  suit  to  recover  for  the  loss  by  fire 
of  a  building  which  the  city  owns,  and  under  a  con- 
tract in  writing  which  the  city  made,  and  to  which  tha 
school  board  was  not  a  party.  If  that  legislation  be 
read  intox  this  declaration,  even  then  no  joint  right 
of  action  would  appear,  nor  would  it  appear  that  tha 
school  board  has  a  cause  of  action  against  the  water 
company  for  the  destruction  by  fire  of  this  building, 
which  it  does  not  own.  We  conclude  the  demurrer  tb 
the  declaration  was  properly  sustained.  The  judg- 
ment is  affirmed. 

Affirmed. 


James  G.  Barclay  et  al.  v.  The  People,  ex  rel.  Lottie  T. 

Bleakley. 

Gen.  No.  4.626. 

1.  Motion  to  strike — when  not  part  of  record.  A  motion  to 
strike  a  part  of  the  return  and  the  exception  thereto  are  not 
parts  of  the  record  proper  unless  made  so  by  bill  of  exceptions. 

2.  Adoption  of  children — when  irregularity  cannot  be  urged.  A 
failure  to  observe  the  statutory  regulations  of  another  state  with 
respect  to  the  adoption  of  children  cannot  be  urged  by  one  who 
has  requested  and  caused  the  irregularity. 

3.  Custody  op  children — what  consideration  prevails  where  is- 
sue as  to,  arises  upon  habeas  corpus  proceeding.  Where  a  proceed- 
ing by  habeas  corpus  puts  in  issue  the  question  of  the  custody  of 
a  child,  the  prevailing  consideration  is  the  best  interests  of  the 
child. 

Petition  for  habeas  corpus.  Error  to  the  Circuit  Court  of  Rock 
Island  county;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Reversed  and  remanded. 
Opinion  filed  April  10,  1907. 
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Burton  F.  Peek,  Harry  M.  McCaskrin  and  Cyrus 
E.  Dietz,  for  plaintiffs  in  error, 
i 

W.  B.  Moore  and  Wai/ter  H.  Saunders/ for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  May  26,  1905,  Charlotte  E.  Bleakley  filed  a  pe- 
tition in  the  Circuit  Court  of  Rock  Island  county,  stat- 
ing that  she  is  a  citizen  of  Lawrence,  Kansas;  that 
Edith  Bleakley,  her  daughter,  aged  fifteen  months,  is 
restrained  of  her  liberty  by  James  G.  Barclay  and 
Stella  Barclay,  of  Moline,  in  Bock  Island  county,  by 
virtue  of  so-called  adoption  papers  which  are  illegal 
and  void  for  lack  of  compliance  with  the  law  concern- 
ing the  adoption  of  minor  children;  that  said  adoption 
papers  were  obtained  by  frsfud  and  misrepresenta- 
tion; and  that  her  husband,  the  father  of  said  Edith 
Bleakley,  refuses  to  join  in  the  petition.  The  petition 
prayed  for  a  writ  of  habeas  corpus  commanding  said 
Barclays  to  bring  said  child  before  the  court  and  show 
the  cause  of  her  detention.  A  writ  was  ordered  and 
issued.  The  respondents  filed  their  return,  and  after- 
wards amended  the  same.  They  therein  set  out  at 
length  the  history  of  the  child  as  hereinafter  more 
fully  detailed  and  averred  that  said  child  was  found 
by  them  in  an  incubator  in  the  St.  Louis  Exposition 
held  at  St.  Louis,  Missouri,  in  the  year  1904,  and  that 
the  child  was  said  to  have  been  delivered  to  that  in- 
stitution by  a  certain  midwife,  and  that  said  midwife 
informed  respondent,  Stella  Barclay,  that  the  mother 
of  said  infant  was  a  Mrs.  Bleakley,  of  Lawrence,  Kan- 
sas. They  set  out  the  steps  by  which  they  procured 
adoption  papers  from  the  relator  and  her  husband,  and 
that  they  adopted  said  child  and  received  her  and  have 
ever  since  treated  her  as  their  own;  that  though  they 
were  informed  by  the  midwife  that  said  child  was  born 
on  February  15,  1904,  and  that  the  relator  was  its 
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mother,  yet  they  had  no  further  knowledge  of  the 
parentage  of  said  child,  and  that  at  the  time  of  and 
since  the  adoption  of  said  child  they  had  heard  con- 
flicting statements  of  said  midwife  concerning  the 
parentage  of  said  child,  and  therefore  they  denied  that 
said  child  is  the  child  of  said  Charlotte  Bleakley;  but 
they  also  averred  that  if  she  is  the  mother  of  the  child 
she  has  surrendered  all  care  and  custody  of  her  to 
these  respondents  and  that  the  best  interests  of  the 
infant  require  that  they  retain  such  custody.  On  June 
14,  1905,  the  relator  filed  an  answer  to  said  return  and 
in  said  answer  set  up  the  statutes  of  Missouri  pro- 
viding for  the  adoption  of  children  by  deed,  and  pointed 
out  various  respects  in  which  said  deed  of  adoption 
was  alleged  not  to  be  in  compliance  with  said  statute. 
The  relator  also  alleged  in  said  answer  that  at  the 
time  of  the  execution  of  said  deed  of  adoption  she  and 
her  husband  were  residents  of  the  State  of  Kansas; 
and  she  set  out  various  statutes  of  Kansas  relative  to 
the  adoption  of  children  and  alleged  that  said  deed  of 
adoption  was  not  in  conformity  with  said  statutes  of 
Kansas.  The  relator  then  by  way  of  further  answer 
to  said  return  alleged  that  said  deed  of  adoption  was 
null  and  void  because  it  was  procured  by  fraud  and 
misrepresentation,  the  details  of  said  alleged  fraud 
and  misrepresentation  being  set  out  at  length.  The 
fraud  and  misrepresentation,  however,  was  not  alleged 
to  be  the  act  of  the  respondents,  but  of  others,  and 
especially  of  her  husband's  father.  She  also  set  out  at 
length  that  she  left  her  husband  before  the  birth  of 
said  child  because  of  the  cruel  conduct  of  her  husband, 
and  unavailing  efforts  she  had  made  before  and  since 
the  commencement  of  this  suit  to  induce  her  husband 
to  join  her  therein.  On  June  17, 1905,  the.  cause  came  on 
for  trial.  On  July  14,  1905,  the  court  entered  an  order 
finding  said  deed  of  adoption  null  and  void:  that  the 
child  was  the  daughter  of  the  relator  and  her  husband, 
and  was  born  February  15,  1904;  that  Baid  child  is 
illegally  held  in  custody  by  the  respondents;  that  the 


Second  District — A.  D.  1907.  341 

Barclay  v.  The  People. 

relator  is  a  fit  person  to  have  charge  of  her  daughter 
and  able  to  provide  for  her,  and  that  the  best  interests 
of  the  child  require  that  the  relator  should  have  the 
custody  of  said  child.  It  was  adjudged  that  the  said 
deed  of  adoption  was  null  and  void,  and  that  the  re- 
spondents deliver  said  child  to  the  relator.  This  is  a 
writ  of  error  sued  out  by  the  respondents  to  review 
said  judgment. 

The  clerk  has  copied  into  the  record  a  motion  to 
strike  out  from  the  return  the  clause  to  the  effect  that 
though  respondents  were  informed  by  said  midwife 
that  relator  was  the  mother  of  said  child,  yet  they  have 
no  knowledge  of  its  parentage  and  have  heard  con- 
flicting statements  of  said  midwife  concerning  its  par- 
entage and  therefore  deny  that  said  child  is  relator's 
child;  and  has  also  copied  into  the  record  an  order 
granting  said  motion,  and  has  stated  in  said  record  that 
respondents  excepted  thereto.  Said  supposed  motion 
is  in  writing  and  sets  out  certain  grounds  upon  which 
the  motion  is  alleged  to  be  based.  The  motion  and  the 
ruling  of  the  court  and  an  exception  thereto  are  not  in 
the  bill  of  exceptions.  The  rule  is  familiar  that  action 
of  a  court  such  as  sustaining  a  demurrer  to  a  declara- 
tion or  plea  is  reviewable  on  appeal  without  a  bill  of 
exceptions.  Bennett  v.  Union  Central  Life  Ins.  Co., 
203  111.  439;  Burke  v.  C.  &  N.  W.  Ry.  Co.,  108  HI.  App. 
565.  But  that  rule  does  not  apply  to  a  motion  to  strike 
pleadings  from  the  files,  as  held  in  Snell  v.  Trustees,  58 
111.  290;  Harms  v.  Aufield,  79  111.  257;  Gaynor  v.  Hiber- 
nian Savings  Bank,  166  111.  577;  and  Van  Cott  v. 
Sprague,  5  111.  App.  99.  In  Gaynor  v.  Hibernian  Savings 
Bank,  supra,  the  court  said  that  the  action  of  the  court 
in  striking  a  plea  from  the  files  cannot  be  con- 
sidered unless  the  motion  and  decision,  and  an  ex- 
ception thereto,  are  included  in  a  bill  of  exceptions, 
and  that  unless  so  included  they  do  not  become 
a  part  of  the  record;  and  that  as  a  case  might  oc- 
cur where  an  order  striking  them  from  the  files 
would  be  proper  it  would  be  presumed,  in  the  ab- 
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sence  of  a  bill  of  exceptions,  that  a  proper  case  for 
the  order  was  made.  In  Van  Cott  v.  Sprague,  supra, 
the  court,  by  McAllister,  J.,  stated  what  rulings 
upon  pleadings  could  be  re-examined  in  the  Appel- 
late Court  without  any  exceptions  or  a  bill  of  ex- 
ceptions, and  then  stated  that  various  other  rulings 
may  be  made  in  the  progress  of  a  cause  which  do  not 
belong  to  the  record  proper  and  require  to  be  pre- 
served in  the  bill  of  exceptions  with  proper  exception .sf 
and  placed  in  the  latter  category  all  motions  and 
orders  striking  pleas  from  the  files.  The  supposed 
action  of  the  court  in  ordering  a  paragraph  of  the  re- 
turn stricken  out  is  therefore  not  before  us  for  our  con- 
sideration. 

The  record  discloses  the  following  facts:  Relator 
and  Joseph  J.  Bleakley  were  married  August  13,  1903. 
They  lived  with  her  husband's  parents  and  lived  un- 
happily, and  she  left  him  and  went  to  St.  Louis,  reach- 
ing there  December  17,  1903.  She  was  directed  by  the 
Young  Women's  Christian  Association  to  a  Mrs. 
Wheelan,  who  gave  relator  employment.  On  February 
9,  1904,  she  went  to  a  lying-in  hospital  or  sanitarium 
conducted  by  Mrs.  Merrifield,  a  midwife,  where  a  fe- 
male child  was  born  to  relator  on  February  15,  1904, 
186  days  after  her  marriage.  Two  days  later  relator 
was  taken  ill  with  scarlet  fever.  On  February  23, 
1904,  she  wrote  a  letter  to  her  husband  in  which  she 
told  him  of  the  birth  and  death  of  this  baby,  and 
that  though  a  wee  little  thing,  her  features  were 
perfect  and  she  was  the  very  image  of  her  father, 
and  that  even  one  little  leg  was  curved  just  a 
little  where  her  husband's  was  broken;  that  they 
only  let  her  have  the  baby  a  few  minutes  and  then 
took  her  away  and  she  never  saw  the  baby  again; 
that  she  insisted  on  a  nice  white  casket  and  a  grave 
in  one  of  the  best  cemeteries,  and  had  paid  $15 
of  that  expense,  and  wanted  her  husband  to  send 
her  $40  of  which  $25  was  for  her  bill  and  $15  was 
for  the  other  half  of  the  funeral  expenses.    Long  after- 
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wards  she  told  her  mother-in-law  and  her  father- 
in-law  about  the  curve  or  crook  in  the  baby's  leg,  cor- 
responding to  the  condition  of  her  husband's  broken 
leg.  But  she  testified  that  when  the  child  referred  to 
in  this  letter  was  brought  to  her  she  was  just  coming 
out  from  under  the  influence  of  chloroform  and  was 
very  sleepy,  and  her  counsel  insist  that  her  statement 
about  the  curve  in  the  baby's  leg  is  an  illusion.  She 
also  testified  that  she  was  told  the  child  so  brought 
to  her  was  dead,  and  that  she  believed  it  was  dead. 
She  telegraphed  for  her  brother,  who  came  from  Kan- 
sas and  found  the  place  very  undesirable  and  his 
sister's  condition  very  deplorable.  He  called  in  a  Dr. 
Burford  and  they  removed  her  to  Bethesda  hospital 
on  February  27,  1904.  Her  mother  was  sent  for  and 
came.  Kelator  was  very  ill,  but  recovered,  and  was 
taken  to  her  home  in  Kansas  the  last  of  April  or  first 
of  May.  There  is  a  letter  in  evidence  written  by  re- 
lator to  her  husband  from  which  her  counsel  ask  us  to 
draw  the  inference  that  their  child  was  begotten  be- 
fore their  marriage;  that  this  caused  the  trouble  be- 
tween herself  and  husband,  and  caused  her  to  leave 
him  before  her  condition  was  known  to  the  relatives, 
and  that  the  child  was  not  of  premature  birth.  She 
testified  that  her  husband  was  very  anxious  she  should 
not  have  the  child,  and  that  what  he  wanted  her  to  do 
threatened  her  life,  and  she  would  not  stay  with  him 
any  longer.  There  is  proof  that  Mrs.  Merrifield  told 
relator's  brother  and  afterwards  told  her  father-in-law 
that  relator's  child  was  stillborn;  that  Dr.  Burford 
told  a  witness  that  Mrs.  Merrifield  told  him  that  re- 
lator's child  was  alive,  and  showed  him  a  well  de- 
veloped child  as  relator's  child;  and  Mrs.  Barclay,  one 
of  the  respondents,  testified  that  Mrs.  Merrifield  told 
her  that  the  relator  was  the  mother  of  the  child  in  the 
incubator  hereinafter  referred  to.  Kelator  and  her 
mother  testified  that  this  child  resembled  relator's  hus- 
band. In  a  letter  to  her  mother-in-law,  written  lon<j 
afterwards,  relator  stated  that  there  were  other  pa- 
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tients  and  other  babies  at  Mrs.  Merrifield 's  house. 
Some  baby  incubators  had  been  taken  to  the  Deaconess' 
Hospital  before  it  was  time  for  them  to  be  placed  in 
the  grounds  of  the  Exposition.  On  April  22,  1904,  Mrs. 
Merrifield  called  up  the  office  of  the  physician  in  charge 
of  the  baby  incubators  and  told  them  she  had  a  child 
that  was  very  sick.  On  April  23rd,  Miss  Kelly,  a  nurse 
at  said  hospital  went  to  Mrs.  Merrifield 's  at  the  request 
of  said  physician,  and  got  the  child  whose  custody  is 
now  in  issue,  and  took  it  to  the  hospital,  and  put  it  in 
the  incubator.    According  to  her  testimony  it  weighed 
one  pound  and  fifteen  ounces.    Miss  Kelly  had  partial 
charge  of  the  child  in  the  incubator.    The  record  kept 
at  the  incubator  by  nurses,  at  said  hospital  named  the 
child  "Edith  Brown' '  at  the  head  of  the  record,  and 
another  page  of  the  record  was  headed  "Edith  Darwin 
Brown."    Miss  Kelly  had  been  a  nurse  for  ten  years, 
and  she  testified  that  in  her  opinion  the  child  which 
she  took  from  Mrs.  Merrifield 's  on  April  23rd,  was  not 
of  premature  birth;  that  the  child  was  registered  as 
Edith  Merrifield,  and  was  called  Darwin  because  she 
looked  like  a  chimpanzee,  and  why  called  Brown  she 
did  not  know.    She  testified  that  in  her  judgment  this 
child  was  born  six,  seven  or  eight  weeks  before  she 
took  her  to  the  incubator.    About  the  first  of  May  the 
incubators  were  removed  to  the  Exposition  grounds. 
The  respondents  had  been  married  in  1902,  and  lived 
at  Elmira,  New  York.    Mr.  Barclay  went  to  the  Ex- 
position in  1904  to  take  charge  of  a  certain  exhibit. 
His  #wif e,  Stella  Barclay,  went  with  him,  and  also  had 
employment  on  the  Exposition  grounds.     She  visited 
the  incubators  and  saw  this  child,  and  became  much 
interested  in  her.    After  a  time  Mrs.  Barclay  was  em- 
ployed at  the  incubators,  and  became  much  attached 
to  this  little  girl.    As  the  end  of  the  Exposition  ap- 
proached she  desired  to  adopt  this  child.    She  learned 
from  the  people  in  charge  of  the  incubators  that  the 
child  came  from  the  lying-in  hospital  of  Mrs.  Merri- 
field.    She  visited  Mrs.  Merrifield  and  received  such 
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information  as  to  the  parentage  of  the  child  that  as  a 
result  Martin,  a  man  in  the  employ  of  the  incubator 
company,  went  to  Kansas  carrying  with  him  papers 
consenting  to  the  adoption  of  the  child  by  the  re- 
spondents, which  papers  were  drawn  to  be  signed  by 
relator  only.  Eelator  refused  to  sign  them  unless  her 
husband  also  signed.  It  was  arranged  that  Martin 
should  return  to  St.  Louis,  and  send  to  Mr.  Bleakley, 
senior,  relator's  father-in-law,  other  papers  prepared- 
for  the  signature  of  both  relator  and  her  husband. 
Such  papers  were  prepared  and  sent.  Before  they 
were  executed  Mrs.  Barclay  wrote  a  long  letter  to 
relator,  and  relator  wrote  a  long  letter  in  reply. 
These  papers  required  to  be  executed  before  a  notary 
public,  and  the  father-in-law  desired  that  they  be  not 
executed  where  the  parties  lived,  apparently  because 
of  the  notoriety  and  scandal  to  which  the  facts  would 
give  rise.  Eelator  and  her  husband  went  to  a  brother 
of  relator's  husband  who  lived  in  an  adjoining  county 
and  who  was  a  notary  public,  and  they  there  executed 
and  acknowledged  the  adoption  deed  on  November  9, 
1904,  and  also  a  certain  order  on  the  incubator  people 
hereinafter  mentioned.  Relator  placed  these  papers  in 
the  hands  of  her  father-in-law,  with  instructions  that 
he  should  go  to  St.  Louis  and  investigate  the  question 
whether  this  was  really  her  child.  She  testified  that 
Mr.  Bleakley  agreed  not  to  use  the  papers  if  the  child 
was  hers.  He  testified  that  the  instructions  were  to 
see  the  child  and  make  the  best  investigation  he  could, 
and  if  he  was  not  satisfied  the  child  was  relator's,  then 
to  deliver  the  papers,  but  if  he  had  sufficient  proof  to 
justify  him  in  believing  that  the  child  was  hers,  then 
he  should  retain  the  papers.  Relator  then  wrote  to 
Mrs.  Barclay  that  she  had  left  the  matter  with  Mr. 
Bleakley,  her  father-in-law.  Mr.  Bleakley,  senior, 
went  to  St.  Louis.  He  first  went  to  see  the  baby  in  the 
incubator.  He  had  seen  the  letter  from  relator  to  her 
husband,  written  soon  after  her  confinement,  in  which 
she  said  that  her  child  had  a  leg  which  was  crooked 
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where  her  husband's  leg  had  been  broken,  and  he  tes- 
tified she  had  told  him  the  same  thing.  He  looked  at 
the  limbs  of  this  child  and  saw  that  they  were  regular 
and  perfect;  he  went  to  Dr.  Burford  and  heard  his 
statement  that  Mrs.  Merrifield  told  him  relator's  child 
was  living.  They  went  together  to  Mrs.  Merrifield  and 
he  was  told  by  her  that  relator's  child  was  still-born. 
He  went  back  and  examined  this  baby  again.  He  tes- 
tified that,  after  a  couple  of  days'  reflection,  he  reached 
the  conclusion  that  this  was  not  relator's  child.  He 
then  delivered  the  papers  to  respondents,  and  on 
November  16th  they  signed  and  acknowledged  them 
before  a  notary  public;  and  then  presented  them  and 
an  order  for  the  child  to  the  company  in  charge  of 
the  incubators,  and  received  the  child.  They  re-named 
it  Dorothy  Barclay.  In  February  following  they 
caused  the  deed  to  be  recorded  with  the  recorder  of 
deeds  at  St.  Louis,  and  they  testified  that  they  at  first 
withheld  it  from  record  at  the  request  of  relator, 
to  avoid  publicity.  Thereafter  they  lived  in  several 
places  temporarily,  and  finally  acquired  a  home  in  Mo- 
line.  Relator  testified  that  it  was  not  her  intention  that 
these  papers  should  be  delivered  to  respondent  unless 
this  was  not  her  child;  that  in  the  winter  following 
she  went  to  St.  Louis  and  made  such  an  investigation 
as  satisfied  her  that  her  child  was  alive  and  was  the 
child  which  the  respondents  had  taken,  and  after  much 
inquiry  she  traced  the  respondents  to  Moline,  and 
came  there  to  get  the  child  and,  failing  in  that,  insti- 
tuted this  proceeding.  It  will  be  seen  that  this  proof 
is  far  from  conclusive  in  favor  of  relator's  allegation 
that  she  is  the  mother  of  the  child  now  in  question, 
though  it  perhaps  creates  a  reasonable  probability 
that  she  is. 

It  is  clear  from  the  evidence  that  when  the  Barclays 
went  to  St.  Louis  they  abandoned  their  residence  in 
Elmira,  New  York.  They  sold  part  of  their  house- 
hold goods  and  stored  the  rest,  and  had  no  intention 
of  returning  to  Elmira.    Mr.  Barclay  went  to  St.  Louis 
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to  manage  the  exhibit  of  agricultural  implements  by 
his  employers,  Deere  &  Mansur  Co.,  at  the  World's 
Fair.  That  engagement  did  not  extend  beyond 
the  period  of  the  Fair.  He  had  no  plans  as  to 
his  home  or  employment  after  the  close  of  the 
Fair.  He  had  under  consideration  plans  which  in- 
volved his  remaining  permanently  in  St.  Louis, 
but  those  plans  were  finally  abandoned.  But  dur- 
ing the  World's  Fair  the  home  of  the  respondents 
was  in  St.  Louis.  They  had  no  other  home,  and 
had  no  other  place  under  consideration  for  a  home. 
The  child  was  in  St.  Louis,  and  had  never  been  any- 
where else.  The  deed  of  adoption  was  executed 
and  acknowledged  by  relator  and  her  husband  and  by 
respondents  with  all  due  legal  formalities.  Eelator 
requested  them  not  to  record  it,  because  she  wished 
to  avoid  the  publicity  which  might  result  from  its 
being  made  a  matter  of  public  record.  We  think  after 
making  that  request  she  cannot  be  heard  to  say  it  is 
void  because  not  recorded  either  in  St.  Louis  county 
or  in  the  county  where  relator  and- her  husband  re- 
sided in  Kansas.  After  respondents  heard  that  rela- 
tor was  inquiring  for  their  address,  they  filed  the 
deed  for  record  in  St.  Louis  county.  So  far  as  this 
case  depends  upon  contract  rights,  we  conclude  re- 
spondents were  entitled  to  the  child,  unless  the  deed 
,was  obtained  by  fraud  and  was  therefore  not  binding 
upon  relator. 

Relator  claims  that  in  the  negotiations  which  led 
up  to  the  execution  of  the  deed  of  adoption  she  did 
not  believe  that  this  was  her  child,  and  was  willing  to 
give  a  sort  of  quit-claim  to  enable  respondents  to  ob- 
tain a  child  in  which  the  relator  had  no  interest. 
The  correspondence  in  evidence  does  not  bear  out  this 
position.  After  Martin  returned  from  Kansas  with 
word  that  relator  would  not  sign  adoption  papers  un- 
less they  made  her  husband  a  party  to  the  deed  and 
unless  it  was  executed  also  by  him,  and  that  new 
papers  were  to  be  prepared  and  forwarded  to  relator's 
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father-in-law  for  execution  by  both  relator  and  her 
husband,  Mrs.  Barclay  wrote  a  letter  to  relator,  which 
was  not  dated,  but  bore  the  post  mark  of  November 
6,  1904.  In  this  letter,  after  referring  to  relator's 
trouble,  and  Mrs.  Barclay's  regret  that  relator  had 
been  so  unfortunate  as  to  be  the  victim  of  such  a 
woman  as  Mrs.  Merrifield,  and  her  pleasure  in  learn- 
ing that  there  was  a  different  side  to  the  story  than 
that  which  Mrs.  Merifield  presented,  Mrs.  Barclay 
wrote : 

"As  you  already  know,  my  position  is  this :  I  would 
love  dearly  to  have  the  baby,  as  I  have  none  of  my 
own,  and  feel  that  she  would  be  such  a  comfort  and 
happiness.  If  I  could  only  see  you  and  talk  over  the 
matter,  could  then  make  more  plain  to  you  all  the  lit- 
tle details  that  go  to  make  my  interest  in  her,  but  will 
have  to  waive  all  that  and  simply  allow  the  references 
I  have  submitted,  as  well  as  your  own  heart,  to  govern 
it  all.  For  myself  I  will  say,  if  you  decide  to  give  me 
your  baby  I  will  do  by  her  as  I  would  do  by  my  own 
flesh  and  blood,  and  give  to  her  the  one  of  God's 
choicest  blessings  that  has  been  denied  me,  a  mother's 
love,  as  my  mother  died  when  I  was  but  a  child.  My 
obligations  to  her  would  be  such  that  when  I  had 
reached  the  final,  and  stood  before  our  Father,  I  could 
in  all  truth  say:  'I  have  been  faithful  always  in  my 
duty  towards  her.'  If  it  should  be  your  desire,  we 
could  keep  the  matter  a  profound  secret,  simply  be- 
tween ourselves,  as  I  have  managed  to  get  all  the 
information  desired  from  Mrs.  Merrifield  without  al- 
lowing: her  to  even  know  my  name,  and  no  one  here  ex- 
cept Miss  Kelly  knows  of  my  interest.  Would  be  more 
than  glad  to  hear  from  you,  and  you  may  be  very  sure 
our  correspondence  will  be  kept  strictly  confidential." 

Relator  replied  under  date  of  November  7,  1904. 
After  referring  to  Martin  and  to  Mrs.  Merrifield,  rela- 
tor wrote  Mrs.  Barclay  as  follows: 

"If  the  course  I  am  advised  to  take  entails  only  my 
loss,  I  feel  I  owe  it  to  those  who  have  suffered  for  my 
misdeeds  to  make  whit  reparation  I  can.  And  rather 
than  bring  upon  the  two  families  the  notoriety  which 
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it  would  incur  I  am  willing  to  deny  myself  the  blessing 
and  pleasure  which  I  know  a  little  daughter  would 
bring  me.  That,  of  course,  is  only  secondary.  The 
future  welfare  of  the  child  is  the  first  consideration. 
I  feel  that  everything  is  as  it  has  been  represented  to 
me,  and  that  little  Edith  will  never  want  for  anything. 
A  mother's  love  I  consider  the  most  priceless  gift  you 
can  bestow  upon  her.  If  she  has  that,  the  care,  educa- 
tion, and  religious  training  will  be  of  the  very  best  I 
am  sure.  I  feel  that  should  I  relinquish  all  right  you 
will  be  a  true  mother,  which  is  the  very  greatest  de- 
sire I  will  have.  If  such  should  be  the  .case  I  will  pray 
every  night  so  long  as  my  life  lasts  that  God  will  re- 
ward you  and  help  you  to  bear  the  trials  that  come  to 
all  mothers.  With  all  my  heart  I  appreciate  your  in- 
terest, though,  as  you  say,  not  knowing  the  details  I 
cannot  fully  understand  it.  But  what  woman  has  not 
her  conjectures?  Not  knowing  what  a  disclosure  to 
the  public  of  my  mistakes  would  bring  upon  those  I 
love,  the  financial  embarrassment,  and  the  humility 
of  a  fiercely  fought  case  in  open  court,  for  such  would 
follow,  not  knowing  all  the  details  you  cannot  fully  ap- 
preciate my  situation,  and  perhaps  think  me  devoid 
or  incapable  of  maternal  feelings.  That  is  not  the 
case.  It  is  this :  If  without  doing  violence  to  the  feel- 
ings of  my  husband  (who  I  feel  would  never,  without 
the  force  of  the  law,  contribute  to  the  support  of  the 
child),  if  he  does  not  wish  to  make  any  claim,  and  I 
have  proof  that  a  good  home  and  real  parents  can  be 
secured,  and  that  all  can  be  done  without  publicity, 
if  this  can  be  secured,  I  feel  that  a  brighter  and  hap- 
pier future  is  open  to  the  little  one  than  that  which  my 
meagre  means  could  provide.  Besides,  from  my  ina- 
bility to  provide  as  I  should  wish  to  do,  my  recent 
illness  (which  you  can  learn  all  about  at  Bethesda  Hos- 
pital, St.  Louis)  has  left  my  health  very  uncertain. 
Though  you  cannot  fully  understand  all,  I  feel  very 
grateful  to  you  for  your  sympathy  and  kind  wishes, 
and  wish  to  thank  you  with  all  my  heart  for  your 
letter.  As  soon  as  I  hear  from  Mr.  Bleakley,  I  shall 
write  you  of  our  decision.' ' 
Immediately  upon  receipt  of  that  letter  Mrs.  Bar- 
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clay  wrote  relator  a  letter,  which  could  not  be  pro- 
duced, but  whose  contents  were  thus  stated  by  Mrs. 
Barclay  as  a  witness:  "I  immediately  wrote  her  and 
told  her  that  Mr.  Barclay  had  positively  refused  to 
allow  me  to  have  anything  to  do  with  the  adoption  of 
this  baby  unless  every  right,  claim  and  privilege  so 
far  as  herself  and  her  husband  were  concerned  were 
willingly  relinquished.  I  further  told  her  I  wanted 
her  to  consider  long  and  well  before  she  sent  me  the 
papers,  because  if  I  once  took  that  weak,  frail  little 
thing  into  my  home  and  cared  for  her  I  never  could 
have  anybody  take  her  away  from  me  without  com- 
pletely ruining  my  life.  I  further  told  her  that  we 
must  take  it  to  share  our  flesh  and  blood,  share  and 
ehare  alike,  and  if  we  did  this  I  could  keep  her  secret. 
I  further  told  her  that  I  didn't  want  her  baby  unless 
she  would  allow  it  to  return  to  the  midwife  from 
whence  it  came.  I  further  stated  that  I  would  do 
everything  in  my  power  to  help  her  and  befriend  her, 
and  was  sorry  a  whole  heart  full  for  her." 

On  November  9,  1904,  relator  and  her  husband  exe- 
cuted and  acknowledged  the  deed  of  adoption  and  a 
written  order,  and  delivered  them  to  the  father-in-law 
to  be  taken  to  St.  Louis.  That  deed  names  relator  and 
her  husband  as  parties  of  the  second  part,  and  states 
that  they  are  "mother  and  father  of  their  daughter 
Edith,  a  minor  of  the  age  of  nine  months,  now  located 
in  the  baby  incubator  building  on  the  World's  Fair 
grounds  in  the  city  of  St.  Louis.' '  It  names  re- 
spondents as  parties  of  the  first  part,  and  states  as 
one  of  the  considerations  for  their  entering  into  the 
contract  of  adoption,  "the  love  and  affection  they  bear 
to  the  said  Edith,  infant  daughter  of  the  parties  of 
the  second  part."  They  therein  adopted  said  Edith  as 
their  "child,  heir  and  devisee,"  and  agreed  to  prop- 
erly maintain,  support  and  educate  her.  The  deed 
stated  that  relator  and  her  husband  "do  hereby  as- 
sent to  and  acquiesce  in  the  adoption  of  the  said  Edith, 
their  daughter,  by  the  said  parties  of  the  first  part  as 
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aforesaid,  and  do  hereby  release  and  resign  unto  the 
said  parties  of  the  first  part  all  legal  rights  and  privi- 
leges and  all  parental  rights  which  they  may  have  to 
or  from  the  said  Edith  or  to  the  care  and  custody  of 
the  said  Edith."  On  the  same  day  relator  and  her 
husband  signed  an  order,  addressed  to  the  manager  of 
said  Baby  Incubator  building,  the  body  of  which  was 
as  follows :  "We  have  given  a  deed  of  adoption  to  Mr. 
and  Mrs.  James  G.  Barclay  of  our  infant  daughter 
Edith,  who  is  in  care  of  your  institution,  and  who  was 
placed  in  care  of  said  institution  by  Mrs.  Mary  J. 
Merrifield,  of  6122  Ella  Avenue,  St.  Louis,  Missouri, 
at  whose  home  the  child  was  born.  You  will  please 
turn  said  child  over  to  Mr.  and  Mrs.  Barclay  on  De- 
cember 1,  1904,  or  such  date  prior  to  that  time  as  may 
suit  your  convenience. ' '  After  her  father-in-law  left 
for  St.  Louis  with  these  papers,  relator,  under  date 
of  November  12,  1904,  wrote  a  letter  to  Mrs.  Barclay, 
from  which  we  make  the  following  extracts: 

"Mr.  Bleakley  left  for  St.  Louis  yesterday,  Friday 
evening,  and  before  this  reaches  you  you  will  no  doubt 
bs  in  possession  of  those  papers  and  know  more  about 
everything  than  I  can  possibly  write.  *  *  *  Your 
references  I  am  sure  are  satisfactory.  I  have  left 
everything  in  Mr.  Bleakley 's  hands.  Dear  Mrs.  Bar- 
clay, you  will  never  know  the  extent  to  which  I 
feel  obligated  to  you  and  the  great  cause  you  have 
given  me  for  rejoicing  that  little  Edith  will  have  such 
a  mother  and  such  a  home.  You  will  be  doing  more 
for  me  than  it  is  possible  for  any  one  else  on  earth  to 
do.  And  my  gratitude  is  in  proportion  to  your  kind- 
ness. Sometimes  my  burdens  seem  almost  too  heavy 
to  bear,  but  God  is. good,  and  now  I  feel  that  he  has 
sent  you  to  be  my  guardian  angel.  You  mentioned 
seeing  me  sometime.  Nothing  could  give  me  more 
pleasure.  I  think  and  dream  of  you  almost  constantly. 
You  will  never  know  what  a  comfort  your  letters  and 
promises  of  friendship  are  to  me.  I  will  certainly 
consider  you  my  dearest  friend  on  earth.  And  I  can- 
not tell  you  how  deeply  it  touches  me  when  after  all 
your  kindness  and  sympathy  you  offer  to  befriend  and 
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help  me  at  any  time  I  need  your  assistance.  In  return 
for  all  I  can  only  give  you  my  most  heartfelt  thanks 
and  pray  earnestly  that  you  will  be  rewarded  for  your 

magnanimity.     *     *     *     Mr.   B wishes   me   to 

drop  all  correspondence  and  never  seek  to  know  fur- 
ther of  your  whereabouts.  Of  course  if  you  desire  it 
or  think  it  best  I  will  gladly  do  so  for  you.  I  have  im- 
plicit faith  in  you  as  a  woman  and  feel  that  I  shall 
never  have  cause  to  regret  the  confidence  I  have  re- 
posed in  you.  I  know  it  will  not  be  safe  to  continue 
the  correspondence.  But  if  you  will,  grant  me  the  priv- 
ilege of  always  having  your  address  and  allowing  me 
to  occasionally  make  inquiry  concerning  the  health 
and  happiness  of  you  both.  If  you  can  grant  all  that, 
feeling  it  is  for  the  best,  and  in  the  meantime  keep  my 
secret  a  profound  one,  I  feel  that  I  can  really  be  happy 
again.' ' 

Certainly  an  ordinary  person  reading  these  letters 
from  relator  to  Mrs.  Barclay  would  conclude  that  when 
relator  wrote  them  she  did  not  then  believe  that  her 
own  child  had  died  before  or  immediately  after  birth, 
and  that  the  child  described  in  these  letters  was  one 
which  she  had  never  seen  and  with  which  she  had  no 
concern  except  the  feelings  of  common  humanity. 
Such  expressions  of  gratitude,  such  reference  to  her 
mistakes  and  family  troubles,  and  to  her  own  meagre 
means  and  inability  to  provide  as  she  would  wish  to 
for  the  child,  could  not  naturally  have  been  written 
by  relator  about  any  child  except  one  that  she  believed 
to  be  her  own.  Certainly  they  were  strongly  calculated 
to  convince  Mrs.  Barclay  that  she  was  dealing  with  one 
who  believed  herself  the  mother  of  the  child.  It  is 
clear  that  when  relator  executed  the  papers  she  did 
so  on  condition  that  her  father-in-law  should  take  the 
papers  to  St.  Louis  and  investigate  as  to  whether  this 
was  her  child,  and  if  satisfied  it  was,  then  to  retain 
them.  But  she  did  not  tell  that  to  Mrs.  Barclay  in  the 
letter  written  after  Mr.  Bleakley,  senior,  started  for 
St.  Louis.  On  the  contrary,  the  letter  implied  that  Mr. 
Bleakley,  senior,  was  to  investigate  the  references  of 
the  Barclays,  and  that  he  had  full  power  to  deliver  the 
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papers  if  those  references  were  satisfactory.  It  is  no 
doubt  true  that  Mr.  Bleakley,  senior,  thought  it  was 
best  for  relator  and  for  his  son  and  for  the  family 
that  it  should  be  ascertained  that  their  child  was  dead, 
and  the  family  saved  the  scandal  which  would  arise 
from  the  advent  into  their  neighborhood  of  a  child 
born  186  days  after  their  marriage,  and  he  may  not 
have  investigated  as  carefully  as  he  should  have  done ; 
yet  he  went  to  Dr.  Burford,  and  went  with  Dr.  Bur- 
ford  to  Mrs.  Merrifield,  and  is  not  shown  to  have  been 
guilty  of  any  bad  faith  in  that  search.  He  did  advise 
relator  to  burn  the  correspondence  about  the  child,  and 
before  this  trial  he  turned  over  to  the  Barclays  what 
letters  he  and  his  wife  and  his  son  had  received  from 
relator,  and  he  is  subject  to  whatever  criticism  that  act 
justly  casts  upon  him.  But  the  Barclays  were  not  re- 
sponsible for  any  lack  of  judgment  or  good  faith  ex- 
ercised by  the  father-in-law.  But  further,  relator  soon 
became  dissatisfied  with  what  her  father-in-law  had 
done,  and,  in  answer  to  a  letter  from  Mrs.  Barclay, 
she  wrote  the  latter  a  very  long  letter,  not  dated  but 
mailed  December  22,  1904,  in  which,  though  she  mani- 
fested her  feeling  against  her  father-in-law,  she 
showed  a  full  belief  that  this  was  her  own  child  in  the 
following  language:  "I  dropped  the  subject,  but  I 
never  could  throw  it  off  my  mind  for  a  day.  And  it  is 
the  feeling  I  have  so  strong  within  me  that  makes  me 
feel  that  little  Edith  was  my  own  little  girl.  I  have 
carried  the  image  of  a  little  baby  girl  in  my  heart 
until  it  has  almost  become  a  part  of  me.  Mr.  Martin 
sent  me  a  little  kodak  of  her  and  Miss  Kelly.  %  I  keep 
it  with  me  whenever  I  can.  It  gives  me  strength  and 
courage  and  fills  my  heart  with  love.  Whenever  I 
am  tempted  to  do  or  think  unkind  or  uncharitable 
things  I  always  stop  to  think  if  that  is  the  way  I  would 
want  my  little  daughter  to  act  under  the  same  circum- 
stances. I  cannot  carry  in  my  heart  a  constant  prayer 
that  she  will  be  good  and  noble  and  all  that  is  desir- 
able and  not  strive  to  overcome  temptations  myself,,  so 
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her  little  picture  is  a  source  of  daily  strength  to  me. 
*  *  *  Of  course,  it  will  not  be  best  to  carry  on  a 
regular  correspondence,  but  if  you  will  grant  me  the 
privilege,  as  I  asked  before,  of  knowing  where  you  are, 
and  occasionally  inquiring  about  little  Edith,  it  will 
give  me  great  happiness.' '  Certainly  Mrs.  Barclay 
could  not  fail  to  understand  that  though  relator  was 
dissatisfied  with  what  her  father-in-law  had  done,  still 
she  intended  the  Barclays  to  keep  the  child,  and  that, 
too,  with  a  full  belief  that  this  was  her  child. 

It  is  conceded  that  the  Barclays  are  in  every  way 
fit  and  proper  persons  to  bring  up  such  a  child.  They 
acted  in  the  utmost  good  faith  towards  relator  and  to- 
wards this  child.  When  they  took  it  it  was  helpless 
and  homeless,  and  was  about  to  be  returned  to  the  mid- 
wife, and  the  result  must  have  been  that  it  would  soon 
become  a  public  charge.  Probably  it  would  not  have 
lived  long  under  such  circumstances.  Its  condition  of 
health  required  the  most  unremitting  care  when  it  was 
taken  from  the  incubator.  When  relator  first  learned 
that  it  was  supposed  to  be  her  child  she  did  not  hasten 
to  St.  Louis  and  claim  it.  She  gladly  accepted  the  kind 
offices  of  Mrs.  Barclay  for  the  preservation  of  the  child. 
Indeed,  before  relator  first  left  St.  Louis  Dr.  Burford 
told  her  that  Mrs.  Merrifield  had  told  him  that  rela- 
tor's child  was  alive.  She  did  not  go  to  Mrs.  Merri- 
field to  investigate  and  ascertain  whether  it  was  true 
that  her  child  was  alive  before  she  returned  to  Kan- 
sas. After  she  had  returned  to  Kansas  Dr.  Burford 
wrote  relator  in  August,  1904,  that  Mrs.  Merrifield 
had  again  told  him  that  relator's  child  was  alive  and 
doing  well.  Relator  made  no  effort  then  to  have  the 
tfuth  of  this  report  investigated.  However  hardly 
relator  may  have  been  dealt  with  by  her  husband  and 
his  family,  the  Barclays  were  no  party  to  that ;  and  if 
relator  thought  this  was  not  her  child,  or  if  she  in- 
tended to  reclaim  it  if  it  turned  out  to  be  her  child, 
then  she  did  not  deal  frankly  with  Mrs.  Barclay. 

Mrs.  Barclay  took  the  child  sometime  about  the  mid- 
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die  of  November,  1904,  and  received  it  from  the  arms 
of  Mr.  Bleakley,  senior,  its  grandfather,  if  it  is  rela- 
tor's child.  She  kept  it  till  the  day  judgment  was 
rendered  in  this  case,  July  14, 1905.  She  had  and  cared 
for  it  for  about  eight  months.  It  is  evident  that  her 
^are  for  this  little  waif  for  those  eight  months  caused 
her  to  become  deeply  attached  to  it.  If  this  is  rela- 
tor's child  it  was  then  one  year  and  five  months  old. 
So  far  as  the  rights  of  the  two  women  are  concerned, 
it  seems  to  us  those  of  Mrs.  Barclay  are  superior.  She 
has  cared  for  the  child.  Eelator,  with  knowledge  that 
there  was  reason  to  belive  it  was  her  child,  gave  it  up, 
and  led  Mrs.  Barclay  to  believe  she  did  so  willingly 
and  gladly.  She  waited  many  months  before  she  began 
to  hunt  for  it.  When  the  court  below  turned  it  over  to 
her  she  had  never  had  or  cared  for  it  an  instant.  Mrs. 
Barclay  ought  not  to  be  punished  for  the  delinquencies 
of  relator's  husband  and  family.  But  the  prevailing 
consideration  should  not  be  the  respective  rights  of 
the  parties ;  it  should  be,  what  is  for  the  best  interests 
of  the  child.  In  our  opinion  it  was  not  for  the  best 
interests  of  this  child,  nearly  a  year  and  a  half  old, 
to  take  it  from  a  comfortable  home  where  it  had  re- 
ceived all  proper  care  and  affection  for  the  last  pre- 
ceding eight  months,  and  give  it  to  relator,  who  had 
never  had  it  or  cared  for  it,  but  who  had  knowingly 
relinquished  it,  and  who  does  not  know  that  she  is  its 
mother.  We  bold  that  on  July  14,  1905,  the  court 
should  have  decreed  that  the  best  interests  of  the  child 
required  that  it  be  left  with  the  respondents.  We 
confine  ourselves  to  stating  what  the  judgment  should 
have  been  at  that  time.  Bespondents  did  not  bring 
the  cause  to  this  court  at  the  next  term,  in  October, 
1905.  They  did  try  to  bring  it  here  by  writ  of  error 
to  our  second  term  thereafter  in  April,  1906,  but  failed 
to  get  service  by  proper  publication,  so  that  the  case 
did  not  reach  us  till  the  October  term,  1906,  one  year 
later  than  respondents  might  have  brought  it  here. 
Belator  has  now  had  and  cared  for  the  child  about  a 
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year  and  nine  months.  Whether  it  would  now  be  for 
the  best  interests  of  the  child  that  it  should  be  taken 
from  relator  and  returned  to  respondents  we  cannot 
decide  upon  the  present  record.  Relator's  argument 
here  states  that  after  the  Barclays  delivered  the  child 
to  her  in  conformity  with  the  judgment  of  the  court, 
she  returned  to  her  home  in  Kansas  and  took  the  child 
with  her.  The  decision  of  the  Supreme  Court  of  Kan- 
sas in  the  case  entitled  Charlotte  E.  Bleakley  v. 
Charles  A.  Smart,  Judge,  87  Pacific  Rep.  76,  shows 
that  respondents  and  relator  are  litigating  the  custody 
of  the  child  in  that  state,  where  the  child  now  is,  and 
doubtless  the  courts  of  Kansas  will  determine  what 
is  for  the  best  interests  of  the  child  under  present  con- 
ditions, so  that  it  may  be  that  our  decision  will  really 
only  determine  the  question  of  costs. 

For  the  reasons  stated  the  judgment  is  reversed  and 
the  cause  is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Reversed  and  remanded. 


P.  S.  DeWitt  et  al.  t.  Flint  &  Walling  Manufacturing 

Company. 

Gen.  No.  4,768. 

1.  Judgment — when  motion  to  set  aside,  predicated  upon  affida- 
vits, properly  denied.  A  court  Is  without  power  absolutely  to  set 
aside  and  destroy  a  judgment  entered  by  confession  where  the  mo- 
tion is  predicated  solely  upon  affidavits  relying  upon  matters  of 
fact. 

2.  Judgment? — certainty  required  of  affidavits  offered  upon  mo- 
tion to  reopen.  Affidavits  submitted  upon  a  motion  to  set  aside 
or  reopen  a  judgment  should  set  forth  the  facts  and  not  the  con- 
clusions; language  which  would  be  sufficient  in  a  plea,  if  used 
in  an  affidavit  might  be  insufficient. 

3.  Foreign  corporation — when,  not  affected  oy  act  of  1899  im- 
posing restrictions  upon,  doing  ousiness  in  this  state.  The  act  of 
1899  concerning  foreign  corporations  doing  business  In  this  state 
and   requiring,   among   other   things,   that  they  be   licensed,   does 
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not  affect  such  corporations  with  respect  to  rights  of  action  aris- 
ing prior  to  the  passage  of  the  act. 

4.  Foreign  corporation — when  charge  of  doing  business  con- 
trary to  statute  is  not  established.  Where  it  is  charged  that  a 
foreign  corporation  did  business  in  this  state  without  having  com- 
piled with  the  act  of  1897,  and  that  notes  in  question  were  taken 
in  connection  with  a  transaction  had  in  this  state  by  a  foreign 
corporation  without  having  compiled  with  such  act,  the  charge 
is  not  established  where  it  is  not  made  to  appear  by  the  proof 
tendered  that  the  notes  in  question  were  not  given  in  connection 
with  business  done  by  drummers  or  traveling  salesmen. 

Judgment  by  confession.  Appeal  from  the  Circuit  Court  of  Iro- 
quois county;  the  Hon.  F.  L.  Hooper,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 

Fleming  B.  Moore  and  Nellie  B.  Kessleb,  for  ap- 
pellants. 

W.  G.  Brooks  and  John  P.  Pallissabd,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  January  15,  1898,  appellants  gave  0.  P.  Ben- 
jamin Manufacturing  Company,  an  Indiana  corpora- 
tion, a  judgment  note  which  it  afterwards  assigned 
to  appellee,  another  Indiana  corporation.  On  Decem- 
ber 30,  1898,  appellants  gave  the  same  company 
another  judgment  note,  which  it  also  assigned  to  ap- 
pellee. Appellee  caused  a  judgment  by  confession  to 
be  entered  against  appellants  upon  these  notes.  Ap- 
pellants entered  their  motion  nearly  four  years  later 
to  vacate  and  set  aside  said  judgment.  The  court 
heard  said  motion  upon  an  affidavit  presented  by  ap- 
pellants, and  upon  oral  proof  introduced  by  appellee. 
The  application  was  based  upon  the  ground,  stated 
in  the  affidavit,  "that  the  note  upon  which  judgment 
was  confessed  in  the  above  entitled  cause  was  given 
by  the  said  defendants  to  the  O.  P.  Benjamin  Manu- 
facturing Company  in  settlement  of  business  trans- 
acted,  had   and  conducted  by   the   0.   P.   Benjamin 
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Manufacturing  Company  with  said  defendants  in  this 
state;"  and  the  affidavit  stated  in  detail,  all  on  in- 
formation and  belief,  that  the  payee  and  the  appellee 
were  foreign  corporations,,  and  were  never  authorized 
to  transact  business  in  this  state,  and  never  complied 
with  the  act  approved  April  23,  and  in  force  July  1, 
1899,  prescribing  certain  requirements  for  foreign 
corporations,  non-compliance  with  which  prohibits 
their  maintaining  any  action  in  the  courts  of  this  state 
upon  any  demand  arising  out  of  contract.  The  pur- 
port of  the  testimony  introduced  by  appellee  was  that 
it  took  each  of  the  notes  by  indorsement  from  the 
payee  before  maturity  and  in  payment  and  settlement 
of  business  done  by  it  with  the  payee  in  Indiana  and 
not  in  Illinois.  The  court  denied  the  motion,  and 
this  is  an  appeal  by  defendants  below  from  that  order. 
The  only  error  assigned  is  in  denying  the  motion  to 
vacate  and  set  aside  the  judgment. 

1.  Appellants  did  not  ask  the  court  to  open  the 
judgment  and  give  them  leave  to  plead  the  defense 
alleged.  The  question  whether  these  notes  arose  out 
of  the  transaction  of  business  in  this  state,  within  the 
meaning  of  our  statute,  and  whether  they  were  void 
in  the  hands  of  an  innocent  purchaser  before  maturity, 
could  not  be  determined  against  appellee  on  a  mere 
motion.  The  only  thing  appellants  could  have  a  right 
to  ask  in  such  a  case,  under  a  proper  showing,  would 
be  for  leave  to  raise  issues  of  fact  in  defense,  and  to 
try  such  issues  before  a  jury,  while  the  judgment  stood 
as  security.  They  did  not  ask  any  such  relief,  but 
sought  to  have  the  court  deprive  appellee  of  its  judg- 
ment on  a  mere  motion.  The  motion  was  therefore 
properly  denied. 

2.  The  affidavit  only  negatives  a  compliance  with 
the  act  of  1899  concerning  foreign  corporations  do- 
ing business  in  this  state,  whereas  said  notes  were 
given  in  1898,  and  the  right  of  action  thereon  could 
not  be  affected  by  a  statute  passed  in  1899.  When 
these  notes  were  given  the  act  of  1897  was  in  force, 
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and  it  stated  that  its  provisions  did  not  apply  to  drum- 
mers or  travelling  salesmen  soliciting  business  in  this 
state  for  foreign  corporations  which  were  entirely 
non-residents.  (See  the  last  words  of  section  2  and  3 
of  said  act.)  The  affiant  did  not  show  that  the  busi- 
ness for  which  these  notes  were  given  was  not  done 
by  drummers  or  travelling  salesmen  in  soliciting  busi- 
ness for  the  Benjamin  Company.  The  oral  evidence 
offered  by  appellee  did  not  supply  this  lack  of  proof. 
It  showed  that  appellee  manufactured  goods  and  sold 
them  in  Indiana  to  the  Benjamin  Company.  The  lat- 
ter handled  appellee's  goods  in  certain  territory  in 
Illinois,  and  also  handled  other  goods  in  the  same 
territory.  The  witnesses  who  testified  for  appellee 
had  no  knowledge  for  what  business  appellants  gave 
these  notes  to  the  Benjamin  Company,  nor  did  they 
know  how  the  Benjamin  Company  handled  goods  in 
Illinois.  For  aught  that  appears,  either  in  appellant's 
affidavit  or  in  the  testimony  of  appellee's  witnesses, 
it  may  have  been  solely  through  orders  taken  by  travel- 
ling salesmen  and  filled  in  Indiana,  in  which  case  these 
notes  would  not  be  void  under  the  law  of  1897,  in 
force  when  they  were  given,  nor  the  holder  precluded 
from  suing  thereon  in  the  courts  of  this  state. 

3.  The  affidavit  is  insufficient  to  authorize  interfer- 
ence with  the  judgment,  because  it  does  not  state  the 
facts  which  formed  the  consideration  of  the  notes.  Its 
language  would  be  sufficient,  perhaps,  in  a  plea  (Earl 
Mfg.  Co.  v.  Summit  Lumber  Co.,  125  111.  App.  391), 
but  we  do  not  regard  it  as  a  sufficient  statement  of 
facts  in  an  affidavit. 

The  maker  of  the  affidavit  may  mean  by  "business 
transacted,  had  and  conducted"  Something  quite  dif- 
ferent from  what  the  statute  means.  Havens  &  Ged- 
des  Co.  v.  Diamond,  93  111.  App.  557.  The  affidavit 
stated  a  mere  conclusion.  The  transactions  which 
were  merged  in  the  notes  were  known  to  appellants  and 
not  to  appellee,  and  should  have  been  stated,  so  that 
the  court  could  see  whether  they  amounted  to  doing 
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business  in  this  state,  within  the  meaning  of  the  stat- 
ute. Again,  the  judgment  was  confessed  upon  two 
notes,  while  the  affidavit  only  relates  to  one  note, 
without  describing  it  or  stating  to  which  note  refer- 
ence is  made.  Finally,  the  affidavit  is  chiefly  on  in- 
formation and  belief,  and  is  insufficient  for  that  further 
reason. 
The  order  is  affirmed. 

Affirmed. 


William  Kissack,  Trustee,  et  al.  t.  William  Bourke. 
Gen.  No.  4.760. 

1.  Appeal — when  several  appeal  not  effective.  Where  an  appeal 
is  granted  to  all  defendants  jointly,  an  appeal  perfected  by  one 
only  is  not  effective. 

2.  Appeal — when  irregularity  in  perfecting,  cured.  An  irregu- 
larity in  perfecting  an  appeal  is  cured  where  the  appellee  joins 
in  error  and  treats  the  appeal  as  properly  pending. 

3.  Privileged  communication — what  not.  A  communication 
from  attorney  to  client  is  not  privileged  where  such  communica- 
tion takes  place  in  the  presence  of  a  third  party  seeking  to  avail 
thereof. 

4.  Forcible  entry  and  detainer — what  does  not  establish  right 
to  possession.  The  extension  of  an  option  to  purchase  land  which 
did  not  confer  the  right  to  possession  does  not  tend  to  establish  a 
right  of  possession. 

Forcible  entry  and  detainer.  Appeal  from  the  Circuit  Court  of 
McHenry  county;  the  Hon.  Charles  H.  Donnelly,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Lumley  &  Field,  for  appellants. 

J.  F.  Casey  and  Mullen  &  Hoy,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

In  this  action  in  forcible  detainer  brought  by  appel- 
lee to  recover  possession  of  certain  lands,  and  tried 
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without  a  jury,  the  suit  was  dismissed  as  to  certain 
defendants,  and  judgment  was  rendered  for  appellee 
against  the  remaining  defendants,  American  Torpedo 
Sand  Company  and  William  Kissack,  trustee  for  Will- 
iam Kissack  and  George  C.  Koier.  Said  defendants 
prayed  and  were,  allowed  an  appeal  to  this  court.  In 
the  appeal  bond  the  Sand  Company  is  the  only  princi- 
pal, and  the  other  defendants  sign  as  sureties  only. 
As  the  appeal  was  granted  to  all  the  defendants 
jointly,  an  appeal  perfected  by  one  only  is  not  effec- 
tive. Lingle  v.  City  of  Chicago,  210  HI.  600;  Fortune 
v.  Gilbert,  207  111.  235.  But  as  the  other  defendants 
signed  the  appeal  bond  as  sureties,  and  as  all  have 
assigned  errors,  and  as  appellee  has  joined  in  error 
by  filing  briefs,  we  treat  the  appeal  as  properly  pend- 
ing. The  assignments  of  error  only  question  the  ac- 
tion of  the  court  in  excluding  evidence  offered  by  ap- 
pellants, admitting  evidence  offered  by  appellee,  and 
refusing  to  permit  witnesses  Fisher  and  Mann  to  give 
certain  testimony;  and  the  assignments  of  error  with 
reference  to  Fisher  and  Mann  are  the  only  ones 
argued  by  appellants. 

On  October  27,  1905,  appellee,  owner  of  the  lands, 
gave  William  Kissack,  trustee  (who  was  acting  for 
appellants),  an  option  to  buy  the  land  (subject  to  the 
interest  of  Dahn,  a  tenant),  within  sixty  days,  for 
$9,900  and  Kissack  paid  appellee  $100  therefor.  On 
the  same  day  afppellee  obtained  from  the  tenant  an 
agreement  to  surrender  his  term  February  28,  1906. 
The  money  was  iiot  tendered  during  the  sixty  days, 
but  afterwards  was  tendered  and  refused.  Appellants 
put  some  horses  in  a  barn  during  the  occupancy  of 
the  tenant,  and  after  the  tenant  left  appellants  were 
found  in  full  possession  of  the  land.  An  attempt  was 
made  to  show  that  appellee  consented  to  such  posses- 
sion. Upon  examining  all  the  evidence  in  the  record 
upon  that  subject,  we  are  satisfied  with  the  conclusion 
of  the  trial  court,  that  appellee  did  not  give  appellants  , 
any  oral  leave  or  license  to  entei;  or  take  possession. 
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Appellants  called  Fisher  and  Mann,  who  had  been 
attorneys  for  appellee,  to  prove  that  in  a  conversation 
at  which  both  parties  were  present  appellee  directed 
his  attorneys  to  indorse  an  extension  of  thirty  days 
on  the  contract.  Appellee  objected,  as  did  also  the 
witnesses,  and  the  court  sustained  the  objections. 
The  ground  of  the  objection  was  that  this  was  a 
privileged  communication.  Both  parties  were  pre- 
sent at  the  conversation,  and  therefore  the  objection 
was  not  well  taken.  Lynn  v.  Lyerle,  113  111.  128; 
Andrews  v.  Scott,  113  111.  App.  581,  affirmed  as  Scott 
v.  Aultman  Co.,  211  111.  612.  But  proof  of  any  exten- 
sion of  the  contract,  either  oral  or  written,  was  imma- 
terial, and  therefore  it  was  not  error  to  reject  the 
proof.  The  contract  gave  the  holder  of  the  option  no 
right  to  possesesion,  but  that  right  remained  with  the 
owner  of  the  fee.  Williams  v.  Forbes,  47  HI.  148; 
Chappell  v.  McKnight,  108  111.  570.  Therefore,  in  this 
case,  appellee  had  a  right  to  recover,  and  the  extension, 
if  proved,  would  not  have  been  a  defense.  If  this  were 
a  bill  filed  by  Kissack  for  specific  performance,  it  may 
be  that  proof  of  an  oral  extension  for  thirty  days  and 
of  a  tender  within  that  time  would  have  been  material. 
Kissack  v.  Bourke,  224  111.  352.  But  until  appellee  de- 
livers a  deed  under  the  contract  he  is  entitled  to  pos- 
session. 
The  judgment  is,  therefore,  affirmed. 

Affirmed. 


Village  of  Montgomery  v.  Robert  Robertson. 
Gen.  No.  4,779. 

1.  Master — when  liable  for  injury  to  servant.  A  master  is 
liable  to  an  inexperienced  servant  who  performs  work  at  the  di- 
rection of  a  superintendent  representing  the  master  after  having 
received  assurances  of  safety  from  such  superintendent. 

2.  Instruction — particular  phrase  held  improper.  Held,  fhat 
the  phrase,  "if  the  defendant  was  otherwise  without  fault,"  as 
used  in  an  instruction  tendered  but  refused,  was  improper. 


Second  District— A.  D.  1907.  363 

Village  of  Montgomery  v.  Robertson. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henbt  B.  Willis,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907.  Rehearing  denied  and  opinion  modi- 
fied April  10,  1907. 

Aldrich  &  Worcester  and  F.  W.  Hartsburg,  for  ap- 
pellant. 

W.  J.  Tyers,  E.  M.  Mangan  and  Murphy,  Al- 
schuler  &  Cltne,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  was  an  employe  of  appellant,  shoveling 
gravel  into  a  wagon  at  the  foot  of  a  grpvel  bank,  in 
September,  1904.  The  bank  caved  in,  and  caught  him 
against  the  hind  wheel  of  the  wagon,  and  he  was  seri- 
ously injured.  He  brought  this  suit  against  appellant 
to  recover  damages  therefor.  He  recovered  a  verdict 
and  a  judgment  for  $1,500.  As  it  is  not  claimed  that 
the  verdict  was  excessive,  we  need  not  describe  his  in- 
juries and  their  subsequent  treatment  and  effect.  The 
declaration  contained  five  original  and  three  additional 
counts.  They  charged  that  it  was  a  dangerous  and 
unsafe  place  in  which  to  work;  that  that  fact  was 
known  to  appellant  and  was  unknown  to  appellee;  that 
appellant  should  have  warned  appellee  thereof,  but  did 
not ;  that  there  was  a  weight  of  clay  above  the  gravel 
which  appellant  ought  to  have  removed  before  taking 
gravel  from  underneath,  and  did  not;  that  appellant 
should  have  furnished  appellee  a  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  appliances  with 
which  to  work,  but  did  not ;  that  appellant  wrongfully 
and  negligently  maintained  and  operated  said  gravel 
pit ;  that  a  pole  extended  out  at  the  rear  of  the  wagon 
which  appellee  was  loading  and  rendered  it  an  extra 
hazardous  place  in  which  to  work ;  that  appellee  com- 
plained to  appellant  thereof,  and  appellant  promised  to 
remove  said  pole,  and  appellee  relied  upon  that  prom- 
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ise,  but  it  was  not  removed;  that  appellant  placed  said 
wagon  an  unreasonably  unsafe  distance  from  the  wall 
of  the  pit,  so  that  the  shovelers  were  in  great  danger 
of  being  injured  if  the  gravel  caved  in;  and  each  count 
described  the  injuries  to  appellee  and  charged  that 
they  were  caused  by  the  negligence  of  appellant  set 
forth  in  such  count.  Appellant  pleaded  the  general 
issue. 

Appellee  was  a  common  laborer,  and  had  worked  for 
appellant  but  a  few  days.  He  first  worked  on  the 
streets;  then  in  a  low  gravel  bed,  where  the  wall  was 
perhaps  four  to  six  feet  high,  and  there  was  no  danger 
from  caving  in,  and  on  Wednesday  morning  he  and 
another  shoveler  and  three  teamsters  with  their  teams 
and  wagons  were  taken  to  the  deep  and  long  gravel 
pit  in  question.  Appellee  and  others  spent  most  of  the 
forenoon  in  stripping  off  the  earth  on  top  for  some  dis- 
tance back  from  the  face.  Then  a  team  was  driven 
next  to  the  face  at  the  foot  of  the  bank,  and  the  team- 
ster and  the  two  laborers  shoveled  gravel  into  the 
wagon  until  it  was  full,  when  it  was  drawn  out  and 
another  took  its  place.  Underneath  the  earth  on  top, 
which  was  removed,  was  a  bed  of  clay  about  a  foot  or 
eighteen  inches  thick,  underneath  this  was  fine  gravel, 
and  below  that  the  coarser  gravel.  The  fine  gravel 
was  not  the  best  for  the  streets,  and  so  appellant 
caused  the  clay  not  to  be  removed,  but  to  be  left  to 
come  down  and  mix  with  the  fine  gravel  directly  under- 
neath it,  the  combination  being  better  for  the  streets. 
But  this  clay  was  heavy  and  increased  the  danger  of 
caving.  Appellant's  superintendent  of  streets  was 
there  directing  the  work  on  Wednesday  and  Thursday, 
but  had  not  come  Friday  morning  when  appellee  was 
injured  while  shoveling  in  the  second  wagonload. 
Thursday  morning  appellee  and  perhaps  the  others 
broke  down  the  bank,  but  this  had  not  been  done  on 
Friday  morning. 

Appellant  contends  that  the  risk  and  danger  were 
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obvious  to  any  one,  and  were  therefore  assumed  by  ap- 
pellee ;  that  if  the  wagon  was  too  near  the  face  of  the 
pit,  appellee  knew  it  and  assumed  the  risk ;  that  if  the 
wagon  was  too  near,  it  was  placed  there  either  by 
appellee  or  by  his  fellow-servants,  in  the  absence  of 
appellant's  superintendent,  and  therefore  appellant 
would  not  be  liable ;  that  the  wagon  reach  did  not  ex- 
tend so  far  to  the  rear  of  the  wagon  as  to  increase  the 
danger,  and  that  if  it  did  appellee  assumed  the  risk 
therefrom,  and  was  not,  in  fact,  prevented  by  it  from 
escaping.  We  have  read  the  evidence  with  care,  and 
are  impressed  with  the  force  of  much  of  appellant's 
argument,  and  should  not  reverse  a  judgment  for  ap- 
pellant, if  one  had  been  rendered.  But  there  is  proof 
which  these  arguments  do  not  wholly  overcome.  Ap- 
pellee had  not  worked  in  a  gravel  pit  before  and  there- 
fore had  no  experience  with  its  dangers.  About  half- 
past  two  or  three  o'clock  Thursday  afternoon  appellee 
called  the  attention  of  appellant's  superintendent  to 
the  fineness  of  the  gravel  and  to  the  nearness  of  the 
face  of  the  pit  to  the  teams,  and  to  the  extra  length  of 
one  wagon  reach,  and  asked  him  if  he  thought  it  was 
safe  to  work  so  close  to  the  bank.  This  was  after  the 
bank  had  been  broken  down  that  day.  The  superin- 
tendent went  upon  the  top  of  the  bank  and  looked 
at  it.  Appellee  at  first  testified  that  the  superintend- 
ent did  not  say  whether  it  was  safe  or  not,  but  on  cross- 
examination  he  testified  the  superintendent  told  him  it 
was  safe.  He  also  told  appellee  he  would  see  to  the 
reach,  and  directed  appellee  to  go  back  to  work,  which 
would  naturally  be  understood  by  appellee  as  an  assur- 
ance that  it  was  safe  to  work  that  close  to  the  bank. 
It  also  appears  from  appellant's  proof  that  the  super- 
intendent directed  that  the  bank  be  kept  straight,  and 
from  appellee's  proof  that  the  bank  was  straight  on 
Friday  morning  just  before  it  caved  in.  There  was  no 
proof  the  bank  was  then  overhanging  or  that  the  face 
had  been  undermined.    This  proof  is  substantially  un- 
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disputed.  The  superintendent  had  died  before  the 
trial,  but  that  does  not  authorize  us  to  assume  that  if 
he  had  been  living  he  would  have  denied  this  proof. 
The  proof  also  tended  to  show  that  appellee  would 
have  escaped  but  for  the  extra  length  of  the  reach 
projecting  back  of  the  wagon,  which  the  superintend- 
ent had  promised  to  remedy ;  that  the  reach  projected 
so  far  back  and  so  close  to  that  part  of  the  bank  which 
was  directly  behind  the  wagon  that  appellee,  when  con- 
fronted with  the  sudden  danger,  did  not  dare  to  try 
to  escape  that  way,  but  in  his  haste  undertook  to  climb 
up  the  hind  wheel,  and  was  caught.  Appellant  intro- 
duced proof  that  at  five  o'clock  the  night  before  a 
crowbar  was  delivered  to  appellee  with  directions 
from  the  superintendent  to  keep  the  bank  broken  down, 
but  appellee  denies  this  and  a  question  of  fact  was  thus 
raised  for  the  jury. 

Under  this  proof  of  plaintiff's  lack  of  experience 
in  this  work,  and  of  this  assurance  and  direction  from 
the  superintendent,  and  a  verdict  for  plaintiff,  we  con- 
clude that  the  principles  laid  down  in  Chicago  Ander- 
son Pressed  Brick  Co.  v.  Sobkowiak,  148  HI.  573 ;  City 
of  LaSalle  v.  Kostka,  190  111.  130;  Western  Stone  Co. 
v.  Muscial,  196  111.  382;  Barnett  &  Record  Co.  v. 
Schlapka,  208  111.  426,  and  also  laid  down  in  the  same 
cases  when  in  this  court,  are  fairly  applicable,  and  that 
we  should  not  reverse  the  judgment  upon  the  facts. 

No  complaint  is  made  of  the  rulings  of  the  court 
upon  the  evidence.  No  instructions  were  given  for 
appellee.  Fifteen  instructions  were  given  for  appel- 
lant. Complaint  is  made  of  the  refusal  of  four  in- 
structions requested  by  appellant.  Each  of  the  re- 
fused instructions  singled  out  some  one  branch  of  the 
case,  and  said  that  if  the  jury  found  the  facts  upon  that 
subject  as  appellant  claimed  them  to  be,  and  "if  the 
defendant  was  otherwise  without  fault,"  the  jury 
should  find  appellant  guilty.  We  think  this  method  of 
calling  attention  to  one  feature  only  of  the  evidence 
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and  of  the  various  allegations  of  the  panties,  is  calcu- 
lated to  mislead  the  jury.  All  that  was  proper  in  each 
of  these  instructions  was  but  an  enlargement  or  ap- 
plication of  a  principle  fully  stated  in  appellant's 
given  instructions.  By  these  given  instructions  the  law 
applicable  to  the  case  from  appellant's  standpoint  was 
fairly  and  fully  stated.  We  conclude  there  was  no 
error  in  refusing  said  four  instructions,  when  the  given 
instructions  are  also  considered 

The  judgment  is,  therefore,  affirmed. 

'Affirmed. 

Mr.  'Justice  Willis,  having  presided  at  the  trial  of 
this  case  in  the  lower  court,  took  no  part  in  its  decision 
here. 


Chicago,  Lake  Shore  &  Eastern  Railway  Company  y. 
George  Cukravony. 

Gen.  No.  4,762. 

1.  Fellow-sebvants — who  are  not.  Held,  from  the  facts  of  this 
case,  that  it  was  proper  to  submit  to  the  jury  the  question  whether 
or  not  the  relation  of  fellow-servants  existed  between  one  whose 
duty  it  was  to  shovel  ashes  upon  railroad  tracks  and  another 
whose  occupation  required  him  to  move  cars  upon  such  tracks. 

2.  Assumed  bisk — how  question  of,  determined.  The  question 
of  assumed  risk  is  ordinarily  one  of  fact  to  be  determined  by  the 
jury  under  proper  instructions  as  to  the  law  from  the  court. 

3.  Vebdict — what  does  not  preserve  alleged  excessiveness  of,  for 
review.  Where  a  written  motion  for  a  new  trial  is  filed  specify- 
ing the  grounds  upon  which  the  defeated  party  relies,  which  does 
not  contain  any  complaint  as  to  the  size  of  the  verdict,  the  ques- 
tion of  the  alleged  excessiveness  of  such  verdict  is  not  saved  for 
review. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  F.  L.  Hoopeb,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 


John  H.  Gabnsey,  for  appellant. 
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J.  J.  Wellnitz  and  J.  W.  Downed,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

George  Cukravony,  also  called  Shuler,  was  injured 
while  working  for  the  Chicago,  Lake  Shore  &  Eastern 
Railway  Company,  and  brought  this  suit  to  recover 
damages  for  said  injury,  and  had  a  verdict  for  $2,150 
and  judgment  thereon  with  interest,  from  which  judg- 
ment defendant  prosecutes  this  appeal. 

Appellant  had  in  its  yards  at  Joliet  a  certain  place 
known  as  the  ash  dumps.  There  were  three  parallel 
tracks.  On  each  of  the  outer  tracks  switch  engines 
were  brought  in  to  clean  their  fires,  and  their  ashes 
were  left  in  a  depression  between  the  rails  of  these 
tracks.  Ashes  were  taken  from  these  engines  from  six 
to  seven  o'clock  in  the  morning,  from  noon  to  one 
o'clock  in  the  afternoon,  from  six  to  seven  o'clock  at 
night,  and  again  at  midnight.  Upon  the  middle  track 
flat  cars  were  placed.  It  was  appellee's  duty  to  shovel 
the  ashes  into  an  iron  wheel  barrow  and  to  convey 
them  to  the  flat  cars  by  wheeling  the  barrow  up  a  long 
incline,  erected  by  him,  at  the  end  of  one  of  the  flat  cars 
on  the  middle  track,  said  incline  being  composed  of  two 
planks  placed  end  to  end,  the  center  of  the  incline  being 
supported  by  blocks  underneath,  and  the  outer  ends  of 
the  planks  resting  upon  the  car  and  the  ground  re- 
spectively. After  the  cars  were  loaded  with  ashes  they 
were  taken  away.  It  was  appellee's  duty  to  go  to  work 
at  seven  o'clock  in  the  morning,  which  was  after  the 
engines  had  been  removed.  He  went  to  dinner  during 
the  noon  hour,  when  engines  were  on  the  tracks  and 
their  fires  were  being  cleaned  out,  and  he  finished  his 
work  there  for  the  day  and  went  elsewhere  to  work 
before  engines  came  upon  the  tracks  to  clean  the  fires 
at  night.  He  therefore  was  not  accustomed  to  work 
while  engines  were  upon  the  track.  The  engines 
which  came  upon  these  tracks  were  almost  entirely 
switch  engines  of  comparatively  small  size.    When  he 
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had  been  employed  at  this  labor  about  six  weeks  a 
large  road  engine  came  upon  one  of  the  outside  tracks 
about  10:30  a.  m.  and  stopped  so  that  the  cow-catcher 
was  opposite  the  incline  used  by  appellee  to  wheel 
ashes  upon  the  car.    Two  men  got  off  the  engine,  and 
appellee  asked  them  how  soon  they  were  going  to  start 
up.    They  said  about  noon,  and  told  him  there  was  no 
danger  and  that  he  could  work.    They  then  left  the  en- 
gine and  went  away,  and  another  man,  whom  appellee 
had  seen  repairing  engines,  remained  upon  the  engine. 
Appellee  loaded  four  wheelbarrows  full  of  ashes  in 
front  of  this  engine,  and  wheeled  them  up  the  incline 
upon  the  car  and  dumped  them,  and  put  a  fifth  load 
upon  the  wheelbarrow,  and  was  near  the  top  of  the  in- 
cline with  it  when  the  man  on  the  engine  moved  it 
slightly  forward,  and  while  doing  so  opened  the  cylin- 
der cocks  and  emitted  a  large  quantity  of  steam  and 
hot  water  against  the  place  where  appellee  was  wheel- 
ing the  load  up  the  incline.    Appellee  was  enveloped 
in  steam  so  that  he  could  not  see  the  plank  before  him, 
and  claimed  also  to  have  been  saturated  by  the  hot 
water.    He  became  confused  and  failed  to  guide  his 
barrow  properly,  and,  perhaps,  ran  it  against  the  brake 
rod  on  that  end  of  the  flat  car.    He  fell  or  was  thrown 
or  jumped  off  from  the  plank  to  the  ground,  and  the 
iron  barrow  fell  upon  him,  and  he  was  thereby  in- 
jured.   He  went  home  a  few  hours  later,  was  visited 
by  his  foreman  the  next  day,  was  then  called  to  the 
office  and  was  examined  by  the  company's  physician 
and  surgeon,  who  found  a  rupture  which  he  described 
as  "an  indirect  inguinal  hernia."    At  the  suggestion 
of  this  surgeon  appellee  went  to  a  hospital,  where  two 
of  appellant's  surgeons  placed  him  under  anesthetics, 
opened  the  abdomen,  restored  the  protruding  intes- 
tine to  its  place  and  sewed  together  the  tissues  between 
which  the  rupture  had  been  made.    He  remained  in  the 
hospital  several  weeks,  and  afterwards  entered  the 
employ  of  the  city  of  Joliet  at  labor  upon  the  streets. 

ToIm  CXXXII  24 
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Afterwards  hernia  again  developed  at  or  very  near  the 
same  place.  There  was  proof  tending  to  show  that  ap- 
pellee was  injured  and  ruptnred  about  three  weeks 
before  this  accident,  but  did  not  suffer  much  there- 
from until  this  accident;  and  other  evidence  that  he 
had  no  rupture  until  this  accident.  There  was  a  dif- 
ference of  opinion  in  the  medical  testimony  as  to 
whether  the  second  rupture  was  or  was  not  the  break- 
ing out  anew  of  the  old  rupture. 

It  is  contended  that  the  relation  of  fellow-servants 
existed  between  appellee  and  the  man  who  moved  the 
engine  and  discharged  the  steam  from  the  cylinder 
cocks.  Appellee  did  not  know  and  had  never  talked  or 
worked  with  the  men  who  brought  the  engine  in  or  with 
.'the  man  who  moved  it.  He  had  seen  the  man  who 
moved  the  engine  working  around  engines  in  the  yard. 
He  was  not  accustomed  to  the  presence  of  engines  on 
these  tracks  while  he  was  working  there.  The  ques- 
tion whether  the  relation  of  fellow-servants  existed 
was  submitted  to  the  jury  under  proper  instructions. 
We  have  no  doubt  that  under  this  state  of  facts  the 
question  whether  the  relation  of  fellow-servants  ex- 
isted was  for  the  jury  to  determine.  C.  &  A.  R.  B.  Co. 
v.  O'Brien,  155  111.  630;  National  Enameling  Co.  v. 
McCorkle,  219  111.  557;  111.  Steel  Co.  v.  Ziemkowski,  220 
111.  324. 

It  is  argued  that  appellee  assumed  the  risk  of  this 
accident.  We  are  of  opinion  that  under  the  facts 
stated  it  was  a  question  of  fact,  and  that  under  the 
evidence  the  jury  could  reasonably  find  that  this  risk 
was  not  assumed. 

In  the  office  of  the  company,  on  the  day  when  the 
surgeon  examined  him  and  advised  him  to  go  to  the 
hospital,  and  before  he  went  to  the  hospital,  appel- 
lant's agent  paid  appellee  $50  by  a  check,  and  appellee 
signed  a  release  and  discharge  of  this  cause  of  action, 
and  appellant  relies  upon  it  to  defeat  this  suit.  Appel- 
lee is  a  Slav,  and  did  not  read  or  write  the  English 
language,  and  spoke  broken  English.     He  testified 
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that  appellant's  agent  said  nothing  about  a  release, 
but  told  him  to  go  and  get  the  money  to  keep  his  family 
before  he  went  to  the  hospital,  and  then  to  come  back 
and  let  him  settle  the  case ;  that  the  agent  told  him  to 
sign  papers  which  were  presented  to  him  and  that  he 
did  so,  but  did  not  know  he  was  signing  a  release  of 
his  cause  of  action.  The  numerical  preponderance  of 
the  evidence  is  that  the  release  was  read  to  appellee 
before  he  signed  it,  and  that  he  was  not  told  that  ap- 
pellant would  settle  with  him  after  he  came  out  of  the 
hospital.  He  had  no  friend  present,  and  did  not  know 
then  how  serious  the  operation  would  prove  to  be, 
and  it  is  a  question  whether  he  would  have  been  likely 
under  those  circumstances  to  knowingly  release  his 
cause  of  action  for  that  sum.  The  question  whether 
he  was  bound  by  this  release,  under  numerous  de- 
cisions which  we  need  not  cite  here,  was  left  to  the 
jury  under  instructions  of  which  no  complaint  is  made 
in  the  argument  here.  The  jury  and  the  trial  judge 
had  a  better  opportunity  than  we  have  to  see  what  de- 
gree of  intelligence  appellee  possessed  and  what 
knowledge  of  the  English  language  he  had.  If  the  jury 
had  found  the  release  binding  upon  appellee  and  the 
trial  judge  had  approved  that  finding,  we  could  not 
have  disturbed  it  upon  this  evidence ;  but  although  ap- 
pellant outnumbered  appellee  in  witnesses  upon  this 
subject,  yet  we  conclude  that  the  state  of  the  proof 
is  such  that  we  ought  not  to  disturb  the  verdict  on 
that  subject  which  the  trial  judge  has  approved. 

Appellant  argues  that  the  damages  are  excessive. 
Appellant  filed  a  written  motion  for  a  new  trial,  speci- 
fying in  detail  the  grounds  upon  which  it  relied.  It 
did  not  therein  claim  that  the  damages  were  excessive. 
It  did  therein  state  that  the  verdict  was  against  the 
evidence,  but  we  do  not  consider  that  that  presented 
for  the  determination  of  the  trial  court  the  question 
whether  the  damages  were  excessive.  Where  such  a 
written  motion  for  a  new  trial  is  filed  specifying  the 
grounds   upon  which  the  defeated  party  relies,   he 
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thereby  waives  his  right  to  raise  any  other  questions 
growing  out  of  the  trial  and  the  verdict.  W.  Chi.  St. 
Ey.  Co.  v/Krueger,  168  HI.  586;  Odin  Coal  Co.  v.  Tad- 
lock,  216  HI.  624.  If  appellant  had  made  this  point 
in  its  motion  for  a  new  trial  it  may  be  that  the  trial 
court  would  have  required,  and  that  appellee  would 
have  submitted  to,  a  remittitur.  As  appellant  did  not 
present  this  supposed  error  to  the  court  below  in  its 
motion  for  a  new  trial,  it  cannot  be  heard  upon  that 
question  here. 

Appellant  does  not  argue  that  the  court  erred  in 
rulings  upon  the  instructions.  We  find  no  reversible 
error  in  the  record. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 


Frank  Breuer  y.  L.  Kaufman. 

Gen.  No.  4,771. 

1.  Vebdict — when  not  disturbed.  Where  the  evidence  is  conflict- 
ing a  verdict  will  not  be  set  aside,  unless  clearly  and  palpably 
against  the  weight  of  the  evidence. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  LaSalle  county;  the  Hon.  Samuel  C.  Stough, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Affirmed.    Opinion  filed  March  13,  1907. 

J.  Ivor  Montgomery  and  John  H.  Armstrong,  for 
appellant.  / 

Browne  &  Wiley,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant  is  a  farmer  in  LaSalle  county.  Appellee 
is  in  the  business  of  buying  wool  from  farmers  in  that 
part  of  the  country,  and  had  been  for  some  twelve 
years.     The  parties  had  been  acquainted  with  each 
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other  for  several  years,  and  had  dealt  with  each  other 
prior  to  the  transaction  here  involved.  On  December 
29,  1904,  appellee  paid  appellant  $10  and  took  from 
him  a  contract,  written  by  appellant  and  signed  by 
him,  the  body  of  which  was  as  follows:  "Received 
this  day  ten  dollars  ($10.00)  of  L.  Kaufman,  in  part 
payment  of  wool  sold  to  him  from  one  hundred  and 
twenty  (120)  sheep  at  twenty  (20)  cents  per  pound. 
This  wool  is  to  be  delivered  to  him  in  summer  of  1905, 
and  is  to  be  taken  just  as  it  comes  off  the  sheep  with- 
out any  discarding.  This  wool  is  to  be  in  good  market- 
able condition  and  not  contain  any  more  tags  than  the 
average  run  of  wool  does.  This  wool  is  to  be  de- 
livered to  him  at  some  nearby  town  by  me."  Three 
months  later  appellee  delivered  to  appellant  twenty 
bags  in  which  to  put  the  wool,  and  on  Friday,  June 
2,  1905,  left  more  bags  at  appellant's  farm  for  that 
purpose.  The  next  day  appellee  told  appellant  over 
the  telephone  that  he  wanted  the  wool  delivered  to 
him  at  Millington,  a  near-by  railway  station,  the  fol- 
lowing Monday  noon.  Appellant  replied  that  he  had 
sold  it.  Appellee  called  upon  appellant  on  Monday 
morning  and  demanded  the  wool,  and  was  again  re- 
fused because  it  was  already  sold.  Appellant  had  sold 
the  wool  on  Saturday  to  another  dealer  at  twenty- 
three  cents  a  pound.  Appellee  then  sued  appellant 
before  a  justice  for  breach  of  the  contract,  and  re- 
covered a  judgment  for  $99.79,  from  which  appellant 
appealed  to  the  Circuit  Court,  where  appellee  had  a 
verdict  and  a  judgment  for  $85.68,  from  which  ap- 
pellant prosecutes  this  further  appeal.  The  main 
questions  are  whether  the  proof  shows  appellant  had  a 
right  to  rescind  the  contract,  and  if  not,  whether  the 
damages  awarded  are  excessive. 

When  appellee  came  to  appellant's  farm  on  Friday, 
June  2nd,  he  met  appellant's  brother  David  and  Ward 
Montgomery,  but  appellant  was  not  at  home. "  Appel- 
lee found  appellant's  wool  under  an  old  shed,  on  top 
of  a  pile  of  manure,  and  upon  that  was  the  wool  owned 
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by  Montgomery.  Appellee  had  previously  bought  the 
Montgomery  wool,  and  he  then  took  it,  weighed  it  and 
paid  for  it.  Appellee  put  his  hand  in  one  sack  of 
appellant's  wool  and  declared  it  was  wet;  and  with 
the  aid  of  David  and  Ward  got  the  sacks  out  in  the 
yard,  and  left  directions  to  tell  appellant  to  have  the 
sacks  opened  and  the  fleeces  taken  out  and  spread  out 
in  the  sun  to  dry,  and  left  three  more  sacks  and  went 
away.  Whether  appellee  also  left  word  that  he 
wanted  it  delivered  at  Millington  on  Monday,  or  that 
he  would  be  back  on  Tuesday,  is  a  disputed  question. 
There  is  a  conflict  in  the  proof  as  to  whether  the  wool 
was  wet.  Appellant  and  Ward  testified  it  was  not  wet ; 
David  testified  he  did  not  feel  of  it  and  did  not  know; 
appellee  testified  it  was  wet;  and  Betts,  to  whom  ap- 
pellant sold  it  on  Saturday,  testified  for  appellant 
that  it  was  not  very  damp,  which  meant  that  it  was 
somewhat  damp  when  he  bought  it.  Whether  it  was 
wet  or  not  was  a  question  upon  which  the  proof  per- 
mitted a  verdict  either  way.  Whether  appellee  found 
or  believed  it  was  wet  and  wanted  the  dampness  dried 
out,  or  whether  he  wanted  the  natural  grease  dried 
out  to  avoid  fulfilling  his  contract  to  take  it  as  it  came 
off  the  sheep,  was  a  question  for  the  jury.  Whether 
or  not  appellee  told  David  to  tell  his  brother  he  would 
not  take  the  wool  in  that  condition,  was  a  disputed 
question  of  fact.  We  do  not  sustain  appellant's  con- 
tention that  appellant's  brother  David  was  made  ap- 
pellee's agent,  and  that  what  David  told  appellant 
when  the  latter  reached  home  that  night  binds  appel- 
lee, whether  the  message  was  truthfully  repeated  or 
not;  but  if  that  were  so,  yet  what  David  told  appellant 
that  appellee  had  said  did  not  amount  to  a  rescission 
of  the  contract  nor  justify  appellant  in  rescinding  it. 
David  told  appellant  that  appellee  said  the  wool  was 
wet  and  not  in  a  condition  that  he  could  take  it;  that 
he  would  not  take  it  the  way  it  was ;  and  that  appellant 
should  take  it  out  of  the  sacks  and  dry  it;  and  that 
appellee   would  be   there   Tuesday.     Appellant   also 
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learned  that  appellee  had  left  some  more  sacks.  When 
he  learned  that  appellee  had  left  more  sacks  in  which 
to  put  the  wool  and  would  be  there  again  on  Tuesday, 
he  knew  appellee  was  expecting  to  take  the  wool.  If 
the  wool  was  not  wet  appellant  was  n&t  required  to  dry 
it.  We  must  assume  that  the  jury  found  that  the 
wool  was  wet.  If  so,  appellee's  requirement  that  it 
be  dried  was  no  doubt  within  his  rights  and  did  not 
authorize  appellant  to  terminate  the  contract. 

Appellant  on  Saturday  sold  and  delivered  to  Betts 
946  pounds.  When  the  jury  found  appellant  had 
wrongfully  broken  the  contract,  the  measure  of  dam- 
ages was  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  delivery. 
There  was  a  conflict  in  the  proof  as  to  the  grade  and 
value  of  this  wool.  The  jury  evidently  fixed  the  mar- 
ket price  at  28  cents  per  pound,  and  allowed  plaintiff 
eight  cents  per  pound  on  946  pounds,  or  $75.68,  and 
added  thereto  the  $10.00  which  appellee  had  advanced 
on  the  contract.  Whether  the  market  value  of  the 
wool  at  that  time  was  28  cents  or  less  or  more  was 
a  question  upon  which  there  was  a  conflict  in  the  proof. 
There  was  evidence  to  support  the  verdict  and  even 
a  larger  award.  The  litigation  concerns  questions  of 
fact  which  the  jury  and  trial  judge  have  settled  from 
conflicting  proof,  in  which  we  find  no  warrant  for  dis- 
turbing the  judgment. 

The  action  of  the  court  upon  certain  instructions 
is  assigned  for  error,  but  that  assignment  is  not 
argued,  and  it  is  therefore  waived. 

The  judgment  is  affirmed. 

Affirmed. 
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Andrew  McKean  t.  Theodore  Gauthier. 
Gen.  No  4,785. 

1.  Statutes — canon  of  construction.  In  the  construction  of 
statutes,  special  provisions  do  not  give  way  to  general  clauses, 
but  the  contrary  Is  the  rule. 

2.  Villages — power  of  appointment  when  organized  under  gen- 
eral act  for  incorporation  of  cities  and  villages.  The  power  of  ap- 
pointment to  appointive  offices  in  villages  organized  under  the  gen- 
eral  act  for  the  incorporation  of  cities  and  villages  rests  in  the 
president  and  board  of  trustees  jointly. 

3.  Office — what  does  not  affect  appointment  to.  An  appoint- 
ment to  office  in  a  village,  if  made  by  the  properly  constituted  au- 
thority, Is  not  affected  by  a  mere  irregularity  In  procedure. 

4.  Mandamus — when  question  as  to  right  to  office  does  not  arise 
in.  A  proceeding  by  mandamus  does  not  seek  to  try  the  title  to 
an  office  where  the  petition  Is  filed  by  a  person  In  office  who  had 
entered  upon  the  duties  thereof,  and  was  acting  therein  when  he 
filed  his  petition,  where  he  seeks  merely  by  such  proceeding  to 
compel  the  doing  of  the  acts  necessary  to  the  collection  by  him 
of  salary  earned  in  office. 

5.  Abbreviations — when  objection  to  aosenoe  of  explanation  of, 
comes  too  late.  An  objection  that  an  abbreviation  has  no  legal 
meaning  comes  too  late  when  first  raised  on  appeal. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  March 
13,  1907. 

D.  E.  Anderson,  for  appellant. 

E.  L.  Clover,  for  appellee. 

Mr.  Presiding  Justice  Dibell,  delivered  the  opinion 
of  the  court. 

In  this  suit  in  mandamus  brought  by  appellee 
against  appellant,  president  of  the  village  of  Coal 
City,  to  compel  the  latter  to  sign  a  warrant  for  appel- 
lee's salary  as  night  watchman,  the  main  question  is, 
who  has  the  power  of  nominating  to  an  appointive 
office  in  a  village  organized  under  the  general  act  for 
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the  incorporation  of  cities  and  villages.  That  act  gives 
mayors  in  cities  the  power  of  appointing  to  an  appoint- 
ive office,  by  and  with  the  advice  and  consent  of  the  city 
council.  The  mayor  has  the  sole  power  of  nominating, 
and  the  city  council  the  sole  power  of  confirming  or  re- 
jecting. People  v.  Blair,  82  111.  App.  570,  and  Blair 
v.  People,  181  HI.  460.  Article  11  of  that  act  relates 
solely  to  villages.  Section  8  thereof,  as  originally  en- 
acted in  1872,  provides  for  the  election  of  six  trustees, 
and  authorizes  them  to  select  one  of  their  own  number 
for  president;  and  provides  that  whenever  the  words 
"city  council"  or  "mayor"  occur  in  the  act,  they  shall 
apply  to  the  trustees  and  president,  so  far  as  appli- 
cable. Section  9  authorizes  the  president  to  perform 
the  duties  and  exercise  the  powers  of  the  mayor  of  a 
city,  and  also  to  vote  as  a  trustee,  and  authorizes  the 
president  and  board  of  trustees  to  exercise  the  powers 
conferred  upon  the  mayor  and  city  council  of  a  city, 
and  to  pass  ordinances  in  like  manner,  and  gives  the 
president  the  veto  power  of  the  mayor,  and  the  board 
of  trustees  the  power  of  a  city  council  to  pass  an  ordi- 
nance over  a  veto.  Section  11  provides:  "The  presi- 
dent and  board  of  trustees  may  appoint  a  clerk  pro 
tempore,  and  whenever  necessary  to  fill  vacancies ;  and 
may  also  appoint  a  treasurer,  one  or  more  street  com- 
missioners, a  village  constable,  and  such  other  officers 
as  may  be  necessary  to  carry  into  effect  the  powers 
conferred  upon  villages,  to  prescribe  their  duties  and 
fees,  and  require  such  officers  to  execute  bonds  as  may 
ba  prescribed  by  ordinance."  By  this  act,  the  presi- 
dent was  one  of  the  trustees.  It  was  the  design  of  the 
statute  that  he  should  not  lose  the  power  and  authority 
of  a  trustee  by  his  subsequent  selection  as  president. 
Section  8  was  amended  in  1879,  but  not  in  a  matter 
material  here.  In  1887  it  was  enacted  that  the  presi- 
dent should  be  elected  in  addition  to  the  six  trustees, 
and  that  he  should  preside  at  all  meetings  of  the  board, 
and  have  the  same  powers  and  perform  the  same  duties 
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as  are  or  may  be  given  by  law  to  the  president  of 
boards  of  trustees  in  villages,  except  that  he  should 
not  vote,  save  in  case  of  a  tie.  That  act  contained  a 
general  repealing  clause,  and  had  the  effect  of  modi- 
fying section  8  of  said  article  11  of  the  general  act. 
Said  act  of  1887  was  amended  in  1903  so  as  to  also  give 
the  president  the  power  of  the  mayor  in  cities.  There- 
after said  section  11  of  article  11  was  amended  in  1905, 
by  changing  the  word  " constable' '  to  "marshal." 
That  amendment  re-enacted  the  provision  that  the 
president  and  board  of  trustees  should  appoint  the 
officers  therein  enumerated,  and  such  other  officers  as 
might  be  necessary  to  carry  into  effect  the  powers 
conferred  upon  villages.  This  being  later  than  said 
amendment  of  1903,  would  prevail  over  it,  if  they  con- 
flict. Our  attention  is  not  called  to  any  other  statute 
bearing  upon  the  question  before  us. 

Appellant  contends  that  if  we  interpret  section  11  to 
give  the  president  and  board  of  trustees  the  power  of 
appointment  that  will  make  it  conflict  with  section  9, 
and  with  the  act  of  1887,  which  conferred  upon  the 
president  of  a  village  the  powers  of  the  mayor  of  a 
city,  and  that  to  avoid  this  conflict  we  should  construe 
section  11  as  meaning  that  the  president  may  nominate 
such  officers,  and  that  the  board  of  trustees  may  con- 
firm or  reject  the  nomination.  This  would  change  the 
meaning  of  section  11,  which  confers  the  power  to 
" appoint' '  upon  the  president  and  board  of  trustees. 
The  power  to  confirm  or  reject  a  nomination  made  by 
some  one  else  is  not  the  power  to  appoint.  That  con- 
struction would  deprive  the  board  of  trustees  of  all 
power  of  selecting  and  nominating  a  person  to  fill  the 
office.  If  section  9  and  the  act  of  1887  had  not  givei* 
the  president  the  powers  of  the  mayor  in  cities,  no  one 
would  doubt  that  by  section  11  the  power  of  appoint- 
ment was  conferred  upon  the  president  and  the  board 
of  trustees  jointly.  Statutes  giving  a  city  council  the 
power  to  appoint  to  office  have  been  enacted  and  sus* 
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talned.  Russell  v.  City  of  Chicago,  22  111.  283;  Wilder 
v.  City  of  Chicago,  26  IU.  182;  Launtz  v.  People,  113 
111.  137. 

In  the  construction  of  statutes,  special  provisions  do 
not  give  way  to  general  clauses,  but  the  contrary  is 
the  rule.  It  is  said  in  Endlich  on  Interpretation  of 
Statutes,  sec.  399,  that  where  an  act  contains  gen- 
eral provisions  and  also  special  ones  upon  a  subject 
which,  standing  alone,  the  general  provisions  would 
include,  the  special  provisions  indicate  an  intention 
that  it  is  not  to  be  deemed  included  in  the  general 
provisions,  and  the  latter  are  held  not  applicable. 
"  Where,  therefore,  there  is,  in  the  same  statute,  a  par- 
ticular enactment,  and  also  a  general  one  which,  in  its 
most  comprehensive  sense,  would  include  what  is  em- 
braced in  the  former,  the  particular  enactment  must  be 
operative,  and  the  general  enactment  must  be  taken 
to  affect  only  such  cases  within  its  general  language 
as  are  not  within  the  provisions  of  the  particular  enact- 
ment.''  This  rule  of  construction  was  recognized  and 
applied  in  Dodge  v.  City  of  Chicago,  201  111.  68,  and  in 
the  cases  there  cited.  Therefore  section  11  of  article 
11  of  the  statute  relating  to  cities  and  villages  is  to  be 
treated  as  creating  an  exception  to  section  9  thereof. 
As  said  section  11  was  re-enacted  in  1905,  its  particu- 
lar provisions  must  prevail,  also,  over  the  general  lan- 
guage of  the  act  of  1887.  Section  9,  therefore,  means 
that  the  president  of  a  village  is  to  have  the  power  of 
the  mayor  of  a  city,  except  where  otherwise  specially 
provided ;  and  by  section  11  the  power  of  appointment 
to  office  is  specially  vested  in  the  president  and  board 
of  trustees,  and  not  in  the  president  alone.  This  ques- 
tion was  before  this  court  in  Rowley  v.  People,  53  111. 
App.  298,  where,  speaking  of  said  section  11,  we  said : 
"  Another  method  of  filling  this  office  in  villages  is  pro- 
vided by  section  188,  chapter  24,  of  Hurd's  edition. 
That  section  provides  that  it  shall  be  filled  by  appoint- 
ment of  the  president  and  board  of  trustees.     Under 
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that  section,  the  president  is  possessed  of  no  greater 
power  in  the  appointment  of  a  treasurer  than  that  of  a 
trustee.  He  is  a  member  of  the  body  by  virtue  of  his 
office,  and,  as  such,  he  has  the  same  voice  in  the  ap- 
pointment of  a  treasurer  that  any  member  elected  as 
trustee  has."  While  that  case  related  to  the  office  of 
treasurer,  to  which  a  mayor  could  not  appoint,  still,  it 
cannot  be  intended  that  the  same  words  in  section  11 
mean  one  thing  when  applied  to  a  treasurer,  and 
another  thing  when  applied  to  a  policeman  or  night 
watchman. 

The  reason  for  the  original  enactment  of  section  11 
is  more  apparent  when  we  consider  that  the  statute 
at  that  time  did  not  provide  for  the  election  of  a 
president  separate  from  the  trustees.  Six  trustees 
were  elected,  and  they  selected  a  president  from  their 
own  number,  and  he  could  vote  with  the  other  trustees 
on  every  proposition.  It  was  no  doubt  thought  advis- 
able by  the  legislature  to  give  the  power  of  appoint- 
ment to  the  entire  body,  and  not  to  one  member  only. 
When  the  position  of  president  was  afterwards  made 
an  elective  office  separate  from  that  of  trustee,  the 
legislature  saw  fit  to  continue  that  mode  of  appoint- 
ment in  villages,  and  to  re-enact  it  in  1905.  It  follows 
that  in  our  view  of  the  statute  the  power  of  appoint- 
ment rested  in  the  president  and  board  of  trustees 
jointly. 

Conceding  that  there  were  irregularities  in  proced- 
ure, for  which,  however,  appellant  was  as  much  re- 
sponsible as  any  one,  yet  the  fact  remains  that  the 
records  of  the  village  board  show  that  the  term  of  the 
two  night  watchmen  theretofore  acting  for  the  village 
had  expired,  and  that  thereafter,  on  May  22,  1906,  the 
president  and  the  six  trustees  were  present  at  a  regu- 
lar meeting  of  the  board,  and  upon  a  call  of  the  roll 
four  trustees  voted  that  appellee  be  appointed  night 
watchman,  and  two  voted  against  his  appointment, 
and  that  the  president  did  not  vote,  having  previously 
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at  that  meeting  requested  to  be  excused  from  voting 
on  all  nominations  for  office.  Mere  irregularities  in  the 
manner  of  putting  the  question  cannot  avail  appellant 
hare,  when  the  roll  was  called,  and  a  vote  had  and 
recorded,  and  when  the  irregularities  would  not  have 
occurred  but  for  an  error  of  judgment  on  the  part  of 
appellant.  Appellee's  appointment  to  the  office,  there- 
fore, was  complete.  The  records  of  the  village  show 
that  at  the  next  regular  meeting,  on  June  5th,  his  bond 
as  night  watchman,  in  the  terms  required  by  an  ordi- 
nance, was  presented,  and  approved  by  a  like  roll  call, 
and  that  he  then  subscribed  and  filed  his  oath  of  office. 
His  appointment  and  qualification  for  the  office  thereby 
became  complete.  He  thereupon  entered  upon  service 
as  night  watchman,  and  so  continued  to  the  time  of 
this  trial.  An  ordinance  fixed  the  salaries  for  that 
and  other  offices,  and  provided  for  weekly  payments 
thereof,  and  the  warrants  in  question  which  the  presi- 
dent refused  to  sign  were  in  the  proper  amounts  for 
the  first  fractional  week  and  for  the  second  week  of 
his  service. 

Appellant  argues  that  this  is  a  suit  to  try  the  ques- 
tion whether  appellee  or  Victor  Pierard  is  entitled  to 
the  office.  Such  a  question  cannot  be  determined  in 
mandamus.  But  we  are  of  opinion  such  is  not  the 
object  of  this  suit,  and  for  two  reasons :  first,  appel- 
lee had  been  appointed,  had  given  a  bond  which  .the 
board  had  approved,  had  taken  and  filed  an  official 
oath,  and  had  entered  upon  the  duties  of  the  office, 
and  was  so  acting  when  he  began  this  suit.  He  is 
not  a  person  out  of  office  seeking  to  obtain  the  office. 
He  is  in  office,  and  performing  its  duties,  and  seeking 
the  signature  of  the  president  to  enable  him  to  draw 
his  salary.  Second,  while  there  had  been  but  two  night 
watchmen  during  the  year  before  appellee's  appoint- 
ment, yet  the  ordinance  only  provided  for  "  night 
watchmen,"  without  specifying  the  number,  and  there- 
fore the  corporate  authorities  had  power  to  appoint  as 
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many  watchmen  as  they  deemed  proper  and  necessary, 
and  if  Pierard  is  also  serving  as  night  watchmen  by 
lawful  authority,  that  fact  could  not  deprive  appellee 
of  (the  salary  attached  to  the  office  to  which  he  ha9 
been  appointed,  for  which  he  has  qualified,  and  which 
he  is  filling. 

The  warrants  were  drawn  against  "The  O.  S. 
Fund,"  and  specified  that  they  are  charged  to  that 
fund.  It  is  argued  that  the  letters  "0.  S."  have  no 
legal  meaning,  and  were  not  explained.  This  objec- 
tion was  not  made  below,  and  if  it  had  been,  would 
no  doubt  have  been  obviated.  Appellee  states  that 
those' letters  mean  "Official  Salaries  Fund."  The  ob- 
jection cannot  first  be  made  here,  where  further  proof 
cannot  be  received.  It  is  argued  that  the  petition  does 
not  show  an  appropriation  made  and  money  on  hand 
from  which  the  warrants  cotild  be  paid.  There  is,  per- 
haps, still  another  defect  in  the  petition,  not  mentioned 
by  counsel.  If  appellant  had  demurred  to  the  petition 
or  in  any  way  raised  these  points  in  the  court  below, 
we  must  assume  an  amendment  and  the  correspond- 
ing proof  would  have  followed.  These  objections  were 
not  made  below,  and  no  propositions  of  law  were  pre- 
sented. The  defenses  there  were  that  the  president 
alone  had  power  to  nominate  and  that  the  board  could 
not  appoint,  but  only  confirm  or  reject  the  selections 
of  the  president,  and  that  this  was  an  improper  effort 
to  try  the  title  to  an  office.  We  deem  it  our  duty  to 
make  the  case  turn  here  upon  the  questions  tried  be- 
low. The  judgment  awarding  a  mandamus  is,  there- 
fore, affirmed. 

Affirmed. 
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George  Zahnle  t.  Peter  S.  Grosscup. 

Gen  No.  4,789. 

1.  Injunctions — appeals  do  not  lie  from  denial  of  motion  to 
dissolve  interlocutory.  The  title  of  the  act  which  grants  appeals 
from  interlocutory  orders  granting  injunctions,  is  not  broad 
enough  to  include  the  right  to  appeal  from  an  order  denying  a 
motion  to  dissolve,  and  such  right  to  appeal  does  not  exist. 

2.  Constitutional  questions — when  Appellate  Court  may  pass 
upon.  The  Appellate  Court  has  power  to  determine  the  constitu- 
tionality of  an  act,  In  so  far  as  it  is  necessary  to  determine  that 
question  in  order  to  ascertain  whether  the  Appellate  Court  has 
jurisdiction  to  hear  the  appeal. 

Bill  In  equity.  Appeal  from  the  Circuit  Court  of  Lake  county; 
the  Hon.  Chables  H.  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Dismissed.  Opinion  filed  April 
10,  1907. 

Ernest  S.  Gail,  for  appellant. 

Thornton  M.  Pratt  and  Morton  S.  Cbessy,  for 
appellee ;  R.  W.  Coon,  of  counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  a  motion  by  appellee  to  dismiss  an  appeal 
taken  by  appellant  from  an  order  denying  a  motion  to 
dissolve  an  injunction  issued  in  the  court  below  upon  a 
bill  in  equity  filed  by  appellee  against  the  city  of  High- 
land Park  and  its  mayor  and  others.  Assuming  that 
George  Zanley,  named  and  served  as  defendant  to  that 
bill,  is  the  same  person  as  George  Zahnle  and  George 
Zahnlee,  each  of  whom  filed  a  separate  motion  to  dis- 
solve the  injunction,  there  are  other  defects  in  this  ap- 
peal. The  record  shows  that  appellant  and  three  other 
defendants  entered  a  joint  motion  to  dissolve  the  in- 
junction, and  that  said  motion  was  denied.  It  also 
shows  that  appellant  entered  a  separate  motion  to  dis- 
solve the  injunction,  but  does  not  show  any  action  upon 
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that  motion.  The  appeal  was  not  prayed  to  or  granted 
by  the  court,  but  an  appeal  bond  was  filed  by  appellant 
and  approved  by  the  clerk.  That  bond  appears  by  its 
recitals  to  be  an  appeal  from  a  supposed  order  denying 
the  separate  motion  to  dissolve  made  by  appellant,  and 
the  record  does  not  show  that  that  motion  was  denied 
or  acted  upon.  Appellant  did  not  in  this  appeal  join 
the  names  of  the  other  defendants,  nor  even  of  those 
defendants  who  joined  with  him  in  the  only  motion 
which  the  court  denied.  It  may  well  be  doubted 
whether  these  and  other  like  defects  are  not  fatal  to 
this  appeal ;  but  we  pass  those  matters  by. 

This  appeal  is  sought  under  the  act  in  force  July  1, 
1887,  entitled:  "An  act  to  provide  for  appeals  from 
interlocutory  orders  granting  injunctions  and  appoint- 
ing receivers.' '  The  body  of  that  act  attempts  to 
authorize  an  appeal  not  only  from  orders  granting  in- 
junctions but  also  from  orders  overruling  motions  to 
dissolve  injunctions.  Appellant  was  served  with  the 
injunction  on  March  3, 1906,  under  an  order  made  Feb- 
ruary 27,  1906.  He  could  have  appealed  from  that 
order  within  thirty  days  thereafter.  He  did  not  do  so. 
His  bond  on  this  appeal  was  filed  October  26,  1906. 
He  had  lost  his  right  to  appeal  from  the  order  grant- 
ing the  injunction.  So  much  of  said  act  as  permits 
an  appeal  from  an  order  refusing  to  dissolve  an  in- 
junction violates  that  part  of  section  13  of  article  4  of 
the  Constitution  which  requires  that  the  subject  of  an 
act  shall  be  expressed  in  the  title.  This  title  is  so 
explicitly  confined  to  orders  granting  injunctions  and 
orders  appointing  receivers  that  we  cannot  make  it 
cover  the  entirely  different  subject  of  an  order  denying 
a  subsequent  motion  to  dissolve  an  injunction  granted 
months  before.  That  part  of  the  act  which  purports  to 
authorize  this  appeal  is  therefore  void,  and  confers 
upon  us  no  jurisdiction  of  this  interlocutory  order. 
We  dismissed  such  an  appeal  in  Brennan  v.  Kinsley, 
70  HI.  App.  645.    .The  same  ruling  was  made  in  the 
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Appellate  Court  for  the  First  District  in  Taylor  v. 
Kirby,  31  111.  App.  658;  Henkelman  v.  Peterson,  40  111. 
App.  540;  City  of  Chicago  v.  Beck,  44  111.  App.  47; 
Black  Diamond  Co.  v.  Waterloo,  62  111.  App.  206,  and 
Hovnanian  v.  Bedessern,  63  111.  App.  353.  In  Hately 
v.  Myers,  96  111.  App.  217,  that  court  held  such  an 
appeal  would  lie*  but  in  Dyers  &  Cleaners  Union  v. 
Schuettauff,  113  111.  App.  422,  it  refused  to  follow  that 
decision,  and  returned  to  its  original  position  that  such 
an  attempted  appeal  is  void;  and  adhered  thereto  in 
Lasher  v.  Annunziata,  119  111.  App.  653,  as  did  also  the 
Branch  Appellate  Court,  First  District,  in  National 
Hollow  Brake  Beam  Co.  v.  Leigh,  119  HI.  App.  344. 
It  was  held  by  the  Appellate  Court  for  the  Third  Dis- 
trict that  such  an  appeal  will  lie,  in  Pekin  Telephone 
Co.  v.  Farmers'  Telephone  Co.,  120  111.  App.  292,  but 
without  reference  to  any  of  the  former  cases. 

We  adhere  to  our  conclusion  in  Brennan  v.  Kinsley, 
supra,  though  not  to  all  the  reasoning  there  used.  We  ■ 
do  not  have  jurisdiction  of  an  appeal  which  involves 
the  validity  or  constitutionality  of  a  statute,  but  the 
order  here  appealed  from,  so  far  as  we  are  advised, 
does  not  raise  any  such  question.  When,  however,  the 
question  is  raised  whether  we  have  jurisdiction  of  a 
cause  brought  before  us,  we  have  authority  to  deter- 
mine that  qestion,  even  if  it  involves  a  decision  that 
the  act  under  which  our  jurisdiction  is  invoked  by  the 
appellant  is  unconstitutional  and  invalid.  To  hold 
otherwise  would  be  to  say  that  we  are  compelled  to  take 
jurisdiction  of  every  case  brought  to  us,  even  though 
the  party  has  no  right  to  bring  it  before  us.  This  is 
not  at  all  the  same  thing  as  deciding  upon  the  consti- 
tutionality or  validity  of  the  statute  under  which  the 
court  below  acted  in  entering  the  order  complained  of. 
The  appeal  is,  therefore,  dismissed. 

Appeal  dismissed. 

Vol.  CXXXII  20 
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Glucose  Sugar  Refilling  Company  ?.  James  McConnell. 

Of n.  No.  4,747. 

1.  Master — when  liable  for  acts  of  foreman.  A  foreman  stands 
In  the  place  of  his  master  and  his  orders  are  the  orders  of  the 
master,  and  the  master  is  responsible  for  the  consequences  of 
obedience  thereto,  unless  the  danger  is  so  obvious  that  a  servant 
was  reckless  to  obey. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Winnebago  county;  the  Hon.  Abthur  H.  Frost,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Af- 
firmed.   Opinion  filed  April  10,  1907. 

Calhoun,  Lyford  &  Sheean,  for  appellant;  Eobebt 
J.  Slater,  of  counsel. 

Fisheb  &  North,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  was  injured  while  working  for  appellant, 
and  brought  suit  against  appellant  to  recover  dam- 
ages for  said  injuries.  At  the  first  trial  the  jury  dis- 
agreed; at  the  second  trial  appellee  had  a  verdict, 
which  the  court  set  aside;  at  the  third  trial  appellee 
had  a  verdict  for  $1,999.  Motions  by  appellant  for  a 
new  trial  and  in  arrest  were  denied,  and  appellee  bad 
judgment  on  the  verdict,  from  which  this  appeal  is 
prosecuted.  It  is  not  argued  that  the  trial  court  erred 
in  rulings  upon  the  admission  of  evidence  or  upon  in- 
structions, except  in  refusing  to  instruct  the  jury  to 
find  defendant  not  guilty.  It  is  not  argued  that  the 
damages  awarded  were  excessive.-  Appellant's  posi- 
tion is  that  appellee  was  fully  aware  of  all  the  facts 
and  must  have  knbwn  the  dangers;  that  he  therefore 
assumed  the  risk,  and  that  appellant  was  not  required 
to  warn  or  protect  him. 

Appellant  had,  at  its  plant  at  Eockford,  an  elevator 
in  -fchich  was  a  corn  bin  four  or  five  feet  wide  and 
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about  sixteen  feet  long.  Its  sides  went  straight  down 
sixty  feet,  and  there  was  a  ladder  down  the  inside 
from  the  top.  Below  this  sixty  feet  the  bin  went  down 
twelve  feet  further  in  the  shape  of  an  inverted  cone, 
forming  a  place  shaped  like  a  hopper,  the  sides  slop- 
ing to  a  point  at  the  bottom  where  the  grain  was  dis- 
charged into  a  spout  when  the  slide  was  removed,  leav- 
ing an  opening  for  that  purpose.  The  grain  when 
running  dropped  from  the  end  of  the  spout  through 
a  grating  and  at  once  passed  out  of  sight  and  was  ele- 
vated to  another  part  of  the  building.  At  the  time  in 
question  there  were  in  the  bottom  of  the  bin  some  400 
to  600  bushels  of  corn,  received  two  or  three  days  be- 
fore in  damp  condition,  the  result  of  which  was  that 
it  had  become  very  much  hardened  and  caked  in  the 
bin.  Samuel  W.  Taylor  was  appellant's  foreman  in 
charge  of  the  building  and  the  work.  Under  him  were 
appellee,  one  Larson  and  John  Arthur  Taylor,  called 
here  Arthur,  a  son  of  the  foreman.  The  foreman  un- 
dertook to  draw  out  this  corn,  and  it  was  so  caked 
that  it  ran  in  driblets  or  not  at  all.  He  used  a  rod 
to  push  up  through  the  spout  in  an  effort  to  loosen  and 
dislodge  the  corn.  He  was  assisted  more  or  less  by 
Larson  and  perhaps  by  appellee.  He  sent  appellee 
to  the  top  of  the  bin  with  directions  to  go  down  into 
the  bin  and  assist  in  breaking  down  the  corn,  but  soon 
called  all  the  men  away  to  unload  into  another  bin 
several  carloads  of  corn  which  had  just  come  in.  After 
that  work  was  done  appellee  again  went  into  the  bin 
with  Arthur,  and  with  a  heavy  iron  pipe  with  which 
they  sought  to  break  a  hole  through  the  corn.  While 
they  were  doing  this  the  foreman  was  pushing  up  into 
the  bottom  of  the  bin  with  a  much  larger  iron  rod, 
which  he  bent  so  as  to  insert  it  through  the  spout. 
While  he  was  doing  this  he  caused  Larson  to  pound 
with  a  sledge  hammer  upon  the  outside  of  the  hopper. 
By  their  united  efforts  they  started  the  corn  to  flowing 
freely,  and  the  foreman  did  not  then  close  the  slide 
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till  appellee  and  Arthur  could  get  off  the  top*  of  the 
corn,  nor  did  he  give  them  any  warning  that  he  had 
succeeded  in  obtaining  a  free  flow  of  the  corn.  Ap- 
pellee and  Arthur  had  found  the  corn  caked  very  hard 
on  top,  and  that  all  their  efforts  made  no  impression 
upon  it.  They  each  had  hold  of  the  iroji  pipe  which 
they  had  taken  into  the  bin  by  direction  of  the  fore- 
man, and  were  pounding  with  it  in  one  spot,  seeking 
to  break  a  small  hole  through,  and  expecting  that  they 
could  then  gradually  break  off  the  sides,  as  had  been 
done  by  them  before  when  the  corn  was  caked  in  the 
bin.  The  cavity  underneath  became  so  great  that  the 
whole  mass  suddenly  caved  in,  and  appellee  and 
Arthur  went  down,  and  the  corn  came  down  upon  them 
and  buried  them.  The  foreman  found  the  flow  of  the 
corn  stopped,  and  by  prodding  with  his  iron  rod  found 
some  soft  object  within,  and  ran  to  the  top  and  found 
that  the  corn  had  gone  down  and  that  the  men  had 
disappeared.  He  got  carpenters  and  tore  open  the 
bottom  of  the  hopper.  Appellee  was  taken  out  uncon- 
scious and  injured.    Arthur  was  dead. 

The  verdict  rests  upon  the  first,  third  and  seventh 
counts  of  the  declaration.  It  was  therein  charged  that 
appellant  directed  appellee  to  go  upon  the'  surface  of 
said  corn  and  to  pound  said  corn  from  the  top  .for  the 
purpose  of  starting  it  through  said  outlet;  that  appel- 
lee did  not  know  of  the  existence  of  said  cavity  or  that 
the  conditions  were  dangerous,  and  appellant  should 
have  notified  appellee  of  the  existence  of  said  Cavity 
and  of  the  dangerous  condition  of  said  pile  of  corn,  and 
that  appellant  carelessly  and  negligently  removed  the 
corn  underneath  where  appellee  had  been  so  ordered 
to  work,  and  that  appellee  was  thereby  unavoidably 
drawn  into  said  corn  and  injured  while  exercising  due 
care  for  his  own  safety.  The  foreman  (called  by  ap- 
pellee) and  appellee  were  the  only  witnesses  who  were 
acquainted  with  the  material  facts.  Their  direct  ex- 
aminations warranted  the  conclusion  that  but  little 
corn  was  drawn  out  while  appellee  was  present,  and 
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that  he  had  no  means  of  knowing  and  did  not  know 
that  any  considerable  cavity  had  been  or  would  be 
created  by  the  efforts  of  the  foreman.  The  foreman 
testified  that  appellee  assisted  a  little  in  poking 
through  the  spout  to  see  if  he  could  start  the  corn  be- . 
fore  he  went  upstairs  to  go  into  the  bin.  Appellee 
testified  he  did  not  push  up  the  spout  at  all.  Their 
testimony  made  it  clear  that  the  foreman  procured  a 
heavy  iron  pipe,  and  gave  it  to  appellee,  and  directed 
appellee  to  go  upstairs  and  down  into  the  bin,  and  to 
try  to  poke  a  hole  through  so  as  to  start  the  corn,  and 
that  appellee  was  acting  in  strict  obedience  to  these 
instructions  till  the  corn  caved  in,  and  that  it  was  the 
efforts  of  the  foreman,  and  the  loosening  of  the  corn 
from  the  sides  of  the  hopper  by  the  blows  from  the 
sledge  hammer  by  Larson  in  the  presence  and  under 
the  direction  of  the  foreman,  which  produced  the  free 
flow  of  the  corn,  and,  the  slide  being  left  open  and  the 
corn  left  to  run,  caused  the  cavity  and  the  sudden  cav- 
ing in  of  the  corn  from  above.  By  the  cross-examina- 
tion of  these  two  witnesses,  which  needs  to  be  read  in 
the  record  instead  of  the  abstract,  appellant  succeeded 
in  securing  reluctant  assents  to  questions  in  which 
amounts  and  other  details  were  stated  and  pressed 
upon  the  witness  in  relation  to  matters  which  the  wit- 
ness had  stated  he  did  not  know,  and  thereby  appellee 
was  made  to  say  that  twenty-five  or  fifty  or  more  or 
less  bushels  might  have  run  out  before  he  went  aloft, 
and  from  these  expressions  it  is  argued  that  he  knew 
how  much  had  run  out,  and  was  bound  to  know  that 
a  cavity  had  been  created,  and  therefore  he  assumed 
the  risk  of  going  upon  the  surface  of  the  corn  and 
pounding  it.  When  all  this  testimony  is  read  in  full, 
we  conclude  the  jury  were  not  required  by  that  proof 
to  decide  that  appellee  knew  that  a  serious  cavity  had 
been  or  would  be  created  or  that  the  corn  was  likely 
to  cave  in.  This  condition  had  never  before  existed 
when  appellee  had  been  in  the  bin  to  force  down  damp 
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corn  which  had  caked.  Always  before  that  the  corn 
had  opened  in  the  center  and  his  work  had  been  to 
force  the  corn  off  from  the  sides  of  the  bin.  When 
appellee  went  down  into  the  bin  he  took  along  a  rope 
and  tied  it  to  the  bottom  of  the  ladder  and  laid  it 
on  the  corn.  This  may  tend  to  prove  that  he  expected 
the  corn  would  cave  in.  But  the  foreman  testified 
that  whenever  men  went  down  into  the  bottom  of  the 
bin  they  took  such  a  rope  so  that  when  they  got  it 
cleaned  out  they  could  pull  themselves  up  the  slippery 
sides  of  the  slope  of  the  hopper  to  the  bottom  of  the 
ladder.  Appellant's  attorney  visited  appellee  with  a 
stenographer  in  the  hospital  on  the  evening  after  the 
accident,  and  appellee  answered  questions  put  by  the 
attorney,  and  the  stenographer  took  down  the  ques- 
tions and  answers  and  afterwards  wrote  them  out  in 
long  hand.  From  that  transcript  the  attorney  pre- 
pared a  condensed  statement.  Another  witness  pre- 
sented the  latter  to  appellee,  and  testified  that  appellee 
read  and  approved  it.  These  statements  were  read  in 
evidence  by  appellant.  Appellant  called  a  stenographer 
who  took  appellee's  testimony  at  the  two  preceding 
trials,  and  proved  by  him  certain  things  testified 
to  by  appellee.  The  effect  of  this  testimony,  intro- 
duced by  appellant,  was  to  show  that-  appellee  had 
stated  and  testified  that  he  took  part  in  the  original 
efforts  to  get  the  corn  out  by  pushing  a  rod  or  stick 
through  the  spout.  Perhaps  this  proof  tended  to 
slightly  modify  or  affect  appellee's  testimony  at  this 
trial  in  one  or  two  other  respects.  But  when  this  proof 
is  all  considered,  still  it  was  a  question  of  fact  for  the 
jury  whether  appellee  had  such  knowledge  of  the  real 
condition  and  of  the  dangers  therefrom  that  he  should 
be  treated  as  assuming  the  risk  under  the  rules  of 
law  applicable  to  this  case,  which  are  as  follows.  The 
foreman  stood  in  the  place  of  the  master,  and  his  or- 
ders were  the  orders  of  appellant,  and  appellant  is 
responsible  for  the  consequences  of  obedience  thereto, 
unless  the  danger  was  so  obvious  that  he  was  reckless 
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to  obey!  111.  Steel  Cfo.  v.  Schymanowski,  162  HI.  447; 
Offutt  v.  World's  Columbian  Exposition,  175  111.  472. 
In  Gundlach  v.  Schott,  192  111.  509,  the  court  said: 
"Even  if  the  servant  had  some  knowledge  of  attendant 
danger,  his  right  of  recovery  will  not  be  defeated,  if, 
in  obeying  the  order,  he  acts  with  the  decree  of  pru- 
dence which  an  ordinarily  prudent  man  would  exercise 
under  the  circumstances.  When  the  master  orders 
the  servant  to  perform  his  work  the  latter  has  a  right 
to  assume  that  the  former,  with  his  superior  knowl- 
edge of  the  facts,  would  not  expose  him  to  unnecessary 
perils.  The  servant  has  a  right  to  rest  upon  the  as- 
surance that  there  is  no  danger,  which  is  implied  by 
such  an  order.  The  master  and  servant  are  not  alto- 
gether upon  a  footing  of  equality.  The  primary  duty 
of  the  latter  is  obedience,  and  he  cannot  be  charged  with 
negligence  in  obeying  an  order  of  the  master  unless 
he  acts  recklessly  in  so  obeying.  Whether  he  acted 
thus  recklessly  in  obeying  his  master's  order,  or 
whether  he  acted  as  a  reasonably  prudent  person 
should  act,  are  questions  of  fact  to  be  determined  by 
the  jury."  In  111.  Steel  Co.  v.  McFadden,  196  111.  334, 
the  rule  is  thus  summarized:  "A  servant  ordered  by 
one  in  authority  to  do  a  dangerous  act  is  not  required 
to  balance  the  degree  of  danger  and  decide  with  abso- 
lute certainty  whether  he  may  safely  do  the  act ;  and, 
even  if  he  had  knowledge  of  such  danger,  it  would  not 
defeat  a  recovery  for  injury,  if,  in  obeying  his  mas- 
ter's command  he  acted  with  that  degree  of  prudence 
which  an  ordinarily  prudent  man  would  have  used  un- 
der the  same  circumstances."  To  the  like  effect  are 
Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206,  and 
Hinchliff  v.  Robinson,  118  111.  App.  450. 

If  the  jury  believed  the  direct  examination  of  ap- 
pellee and  the  foreman,  then  appellee  had  not  such 
knowledge  of  the  danger  as  to  place  the  risk  upon  him, 
and  his  obedience  to  the  foreman  relieved  him  from 
the  assumption  of  the  risk;  and  the  jury  might  well 
conclude  that  it  was  negligence  for  the  foreman  to 
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permit  the  corn  to  continue  to  flow  freely  after  it 
started,  without  first  warning  appellee  of  the  fact  and 
of  the  danger,  and  giving  him  time  and  an  opportunity 
to  get  away  fropa  the  dangerous  position  in  which 
obedience  to  the  foreman's  order  had  placed  him.  The 
cross-examination  of  appellee,  and  the  proof  of  former 
statements  and  testimony  by  him,  were  proper  to  be 
considered  by  the  jury  upon  the  question  of  his  credi- 
bility, but  the  jury  and  the  trial  judge  have  believed 
him,  and  we  see  no  reason  to  disturb  their  conclusions. 
The  judgment  is,  therefore,  affirmed. 

Affirmed. 


Agnes  J.  McGooden  et  al.  v.  Clarissa  J.  Bartholic  et  al. 

Gen.  No.  4,022. 

1.  Witness — when  incompetent  by  virtue  of  interest.  A  wit- 
ness Is  incompetent  by  virtue  of  his  interest  in  the  result  of  the 
controversy  where  the  adverse  parties  sue  or  defend  In  a  repre- 
sentative capacity. 

2.  Witness — when  wife  incompetent  as.  Where  the  husband 
and  wife  are  both  interested  in  the  result  of  a  controversy  and 
the  adverse  party  sues  or  defends  in  a  representative  capacity,  the 
wife  is  incompetent  as  a  witness  for  her  husband  if  she  would 
be  incompetent  in  her  own  behalf. 

3.  Relief — what  pleading  essential  to  obtain.  A  party  cannot 
obtain  relief  upon  grounds  not  alleged  In  his  bill. 

4.  Will — how  to  be  construed.  A  will  ambiguous  in  its  terms 
is  to  be  construed  in  the  light  not  only  of  its  language  but  of 
the  circumstances  surrounding  its  making. 

5.  Foreclosure — by  whom  proceeding  fort  should  be  maintained. 
A  foreclosure  proceeding  should  be  instituted  and  maintained  by 
the  personal  representative  of  the  deceased  owner  of  the  notes 
secured  by  the  mortgage  sought  to  be  foreclosed. 

6.  Administration  Act — section  18  construed.  The  proviso  of 
this  section  is  not  effectual  to  enable  the  heirs  of  the  deceased 
owner  of  a  note  and  mortgage  sought  to  be  foreclosed  to  main- 
tain a  bill  for  that  purpose  where  it  does  not  appear  that  th«  par- 
ties in  interest  desired  to  settle  the  estate  of  such  owner  without 
administration. 
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Bill  In  equity.  Error  to  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1906.  Affirmed  in  part,  reversed  in  part 
and  remanded  with  directions.  Opinion  filed  October  16,  1906. 
Rehearing  denied  and  additional  opinion  filed  April  4,  1907. 

J.  W.  Eausch,  for  plaintiffs  in  error. 

Cornelius  Beardon  and  Feed  G.  White,  for  de- 
fendants in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Clarissa  J.  Bartholic  and  William  P.  Bartholic,  her 
husband,  defendants  in  error,  filed  a  bill  in  equity 
against  Agnes  J.  McGooden,  Alfred,  David,  Charlie, 
Thomas  and  Clara  Chandler,  and  Charlie,  Oliver, 
Henry,  Lucy  and  Carrie  Crandall,  praying  that  a 
mortgage  dated  June  16, 1886,  recorded  July  1,1886,  exe- 
cuted by  defendants  in  error,  upon  certain  real  estate 
owned  by  them,  to  Maria  P.  Bartholic,  be  released. 
The  plaintiffs  in  error  answered  the  bill,  denying  the 
right  of  defendants  in  error  to  the  relief  asked,  and 
Josie  McGooden  and  Samuel  McGooden,  her  husband, 
filed  a  cross-bill  against  Clarissa  J.  Bartholic  and  Will- 
iam P.  Bartholic,  praying  that  the  defendants  to  cross- 
bill be  decreed  to  pay  complainants  in  cross-bill  one- 
fourth  of  whatever  sum  shall  appear  to  be  due  upon 
the  note  and  mortgage,  and  that  in  default  of  pay- 
ment the  mortgaged  premises  be  sold  to  satisfy  said 
debt.  Defendants  to  cross-bill  filed  an  answer  deny- 
ing the  material  allegations  of  the  cross-bill;  replica- 
tion was  filed  to  the  answer  to  the  cross-bill  and  the 
cause  referred  to  the  master;  subsequently  an  order 
was  made  that  the  answer  and  cross-bill  of  Josie  Mc- 
Gooden and  Samuel  McGooden  also  stand  as  the 
answer  and  cross-bill  of  defendants  Clara  Frederick 
(Chandler),  Albert  Frederick,  Alfred  Chandler, 
Thomas  Chandler,  David  Chandler  and  Charles 
Chandler.    The  conclusions  of  the  master  were  waived. 
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and  the  cause  was  submitted  to  the  court  upon  depo- 
sitions and  written  testimony  with  the  evidence  of  one 
witness  heard  in  open  court.  The  court  decreed  that 
the  complainants  in  the  original  bill  were  entitled  to 
have  the  debt  cancelled  and  the  mortgage  released, 
and  dismissed  the  cross-bill.  The  defendants  to  the 
original  bill  sued  out  a  writ  of  error  and  insist  that  the 
Circuit  Court  erred  in  hearing  the  testimony  of  de- 
fendants in  error,  who  were  sworn  and  testified  in  their 
own  behalf,  and  in  decreeing  the  relief  prayed  in  the 
original  bill,  and  ill  dismissing  the  cross-bill.  • 

The  facts  in  the  case  as  disclosed  by  the  evidence 
show  that  Daniel  B.  Bartholic  and  his  wife,  Maria  P., 
settled  in  Grundy  county  in  1852;  their  family  con- 
sisted of  three  daughters,  Annie,  who  married  one 
Chandler  and  died  before  her  parents,  leaving  Alfred, 
David,  Charlie,  Thomas  and  Clara  Chandler,  her  only 
children  surviving  her;  Amanda,  who  married  one 
Crandall  and  died  before  her  parents,  leaving  Charlie, 
Oliver,  Henry,  Lucy  and  Carrie  Crandall,  her  only 
children  surviving  her;  Agnes,  or  Josie,  who  married 
Samuel  McGooden;  and  of  two  sons,  William  P.  Bar- 
tholic, who  married  Clarissa  J.  Bartholic,  and  are  de- 
fendants in  error,  and  Edward  P.  Bartholic,  who  was 
killed  at  Ft.  Donaldson,  1862,  leaving  no  children.  In 
1880  Maria  P.  Bartholic,  the  mother,  was  stricken 
with  paralysis,  and  on  March  27,  1886,  on  account  of 
the  death  of  her  son,  Edward,  she  received  a  pension, 
the  first  payment  being  $2,292.80.  On  June  16,  1886, 
a  loan  of  $1,200  was  made  to  Clarissa  J.  and  William 
P.  Bartholic,  secured  by  real  estate  mortgage,  which 
is  the  debt  and  mortgage  sought  to  be  cancelled  and 
released. 

Maria  P.  Bartholic  and  her  husband  kept  their  valu- 
able papers  in  a  small  tin  box  in  the  bank  of  Dwight 
until  the  winter  of  1896  and  7,  when  it  was  taken  to 
their  room.  Daniel  B.  Bartholic  died  April  15,  1897, 
leaving  a  will,  giving  his  property  to  his  wife  for  life, 
after  her  death  then  the  remainder  to  be  divided  as 
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follows,  "to  my  son,  William  P.  Bartholic,  what  he 
owes  me  and  mortgage  and-  note  to  be  cancelled  im- 
mediately after  my  death,' '  and  then  follow  various 
other  devises,  and  bequests,  and  a  clause  appointing 
his  son,  William  P.  Bartholic,  his  executor.  The  orig- 
inal mortgage  sought  to  be  released  was  not  produced 
in  evidence,  but  the  record  of  it  was  offered.  It  reads 
"the  mortgagors,  Clarissa  J.  Bartholic  and  William 
P.  Bartholic,  her  husband,  Mortgage  *  *t  *  to 
Maria  P.  Bartholic  *  *  *  to  secure  the  payment 
of  one  certain  promissory  note  executed  by  Clarissa  J. 
Bartholic  and  husband,  bearing  even  date  herewith, 
payable  to  the  order  of  Maria  P.  Bartholic,  for 
$1,200.00  due  five  years,' '  etc.  The  bill  filed  alleges 
that  complainants  were  indebted  to  Maria  P.  Bar- 
tholic, and  that  payments  of  interest  had  been  made 
to  her.  While  the  tin  box  was  in  the  room  of  the  aged 
people  their  daughter,  Agnes  J.  McGooden,  was  sent 
to  get  different  papers  out  of  it,  and  testifies  to  having 
several  times  seen  the  note  and  mortgage  executed  by 
Clarissa  J.  and  husband,  and  that  they  were  to  Maria 
P.  Bartholic.  After  the  death  of  the  father,  William 
J.  Bartholic  and  Agnes  J.  McGooden  examined  the 
contents  of  the  tin  box.  Mrs.  McGooden  testified  she 
saw  and  handled  the  note  and  mortgage,  and  Bar- 
tholic testified  he  found  a  note  which  was  offered  in 
evidence.  He  testifies  it  was  signed  by  him  alone 
and  that  he  had  torn  off  and  burned  the  signature. 
The  note  offered  in  evidence  is  in  the  writing  of  Will- 
iam P.  Bartholic  for  $1,200  and  is  payable  to  D.  B. 
Bartholic.  Agnes  McGooden  testified  she  saw  the 
note  and  mortgage  in  the  tin  box  when  they  opened  it, 
but  she  was  called  out  of  the  room  while  they  were 
examining  the  papers,  and  on  her  return,  finding  the 
note  and  mortgage,  were  missing,  asked  her  brother 
what  had  become  of  them  and  he  replied  that  "he  was 
the  executor  and  had  the  right  to  them ;  I  will  see  that 
this  is  paid  to  the  heirs."  Maria  P.  Bartholic  died 
October  26,  1897.    William  P.  Bartholic  testified  over 
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the  objection  of  plaintiffs  in  error,  "that  he  never 
gave  his  father  a  mortgage  or  any  other  note  than  the 
note  offered  in  evidence/ '  and  that  after  his  father's 
death  he  handed  that  note  to  his  mother  and  she  gave 
it  back  to  him,  saying,  "the  note  is  yours."  He  also 
testified  he  never  signed  any  note  to  his  mother,  Maria 
P.  Bartholic.  He  was  also  asked  to  look  at  the  will, 
especially  at  the  words  in  the  bequest  "what  he  owes 
me  and  mortgage  and  note"  and  to  tell  what  these 
words  referred  to,  and  he  answered  over  objection, 
"That  refers  to  my  note  and  mortgage  that  was  miss- 
ing, of  which  you  have  a  copy."  The  evidence  very 
strongly  showed  that  the  aged  mother  several  years 
prior  to  her  death  was  so  paralyzed  that  she  could  not 
talk  further  than  to  say  "yes"  or  "no"  or  "you." 
Defendants  in  error  testified  the  mother  had  no  sep- 
arate property,  and  Clarissa  Bartholic  testified  over 
objection  that  she  never  signed  a  note  to  either  Maria 
P.  or  Daniel  B.  Bartholic.  All  the  testimony  given  by 
defendants  in  error  was  objected  to,  the  objection  over- 
ruled and  exception  taken. 

The  original  bill  was  filed  against  the  defendants, 
as  heirs  of  Maria  P.  Bartholic,  asking  to  have  a  note 
and  mortgage  to  Maria  P.  Bartholic  cancelled.  Com- 
plainants were  not  competent  witnesses  in  their  own 
behalf  to  testify  as  to  any  matters  that  occurred  be- 
tween them  and  Maria  P.  prior  to  her  death,  and  Clar- 
issa Bartholic  was  not  a  competent  witness  to  testify  to 
anything  in  behalf  of  her  husband,  unless  she  was 
competent  to  testify  in  her  own  behalf.  Heintz  v. 
Dennis,  216  111.  487;  Treleaven  v.  Dixon,  119  111.  548; 
Shaw  v.  Schoonover,  130  111.  448.  It  was  error  to  ad- 
mit the  evidence  of  Clarissa  J.  and  William  P.  Bar- 
tholic as  to  the  transactions  prior  to  the  death  of  Maria 
P.  Bartholic,  and  if  the  note  belonged  to  his  mother, 
then  she  being  dead,  he  was  incompetent  to  testify  to 
the  gift  of  it  to  him. 

The  facts  proved,  even  by  the  evidence  admitted,  did 
not  support  the  allegations  of  the  bill,  and  a  party  can- 
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not  have  relief  upon  grounds  not  alleged.  Angelo  v. 
Angelo,  146  111.  629;  Adams  v.  Gill,  158  111.  190;  Smith 
v.  Kneer,  203  111.  264;  Calkins  v.  Calkins,  220  111.  120. 

It  was  also  erroneous  to  permit  William  P.  Bartholic 
to  testify  as  to  the  construction  of  the  will.  It  was  the 
duty  of  the  court  to  construe  the  will  in  the  light  of 
the  language  of  the  will  and  the  circumstances  sur- 
rounding its  making.  Egelthaler  v.  Egelthaler,  196 
111.  230. 

In  a  letter  written  by  William  P.  Bartholic  to  his 
sister,  Agnes  McGooden,  May  21,  1899,  he  denies  all 
knowledge  of  a  $1,200  mortgage  due  his  mother,  but 
says  "  about  thirty  years  ago  or  more  I  gave  father  a 
mortgage  for  $1,000,  but  in  1876  I  hired  $1,000  from 
Pearson  &  Co.  and  cancelled  father's  mortgage." 

That  the  mother  in  1886  received  $2,292.80  on  a  pen- 
sion,  and  the  loan  was  made  by  her  to  defendants  in 
error,  seems  clear  from  the  wording  of  the  mortgage 
and  the  other  evidence  in  the  record.  The  very  great 
preponderance  of  the  evidence  is  that  the  note  and 
mortgage  were  made  to  Maria  P.  Bartholic  and  be- 
longed to  her  estate,  and  when  the  incompetent  evi- 
dence is  out  of  the  record  the  decree  granting  the  re- 
lief prayed  for  in  the  original  bill  cannot  be  sustained. 

The  plaintiffs  in  error  have  also  assigned  for  error 
the  dismissal  of  the  cross-bill. 

Daniel  B.  Bartholic  and  Maria  P.  Bartholic  left  sur- 
viving them  two  children  and  the  descendants  of  two 
deceased  children.  One  of  the  children,  Agnes  Mc- 
Gooden, filed  a  cross-bill  against  defendants  in  error, 
asking  to  have  one-fourth  of  the  mortgage  foreclosed. 
By  an  order  of  court  the  answer  and  cross-bill  of  Mrs. 
McGooden  was  permitted  to  stand  as  the  answer  and 
cross-bill  of  the  Chandlers,  children  of  the  deceased 
daughter,  Annie.  The  Crandalls,  children  of  the  de- 
ceased daughter,  Amanda,  neither  joined  in  the  cross- 
bill nor  were  made  parties  to  it.  Application  was 
made  to  the  Probate  Court  of  Grundy  county  for  the 
appointment  of  an  administrator  of  the  estate  of  Maria 
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P.  Bartholic,  of  which  estate  the  note  and  mortgage 
were  a  part.  The  court  made  an  order  appointing  an 
administrator,  bnt  he  never  qualified.  We  think  the 
court  rightly  dismissed  the  cross-bill.  The  note  is  per- 
sonal estate  and  the  mortgage  securing  it  is  but  an 
incident  to  it. 

"  Where  a  mortgagee  is  dead,  his  personal  repre- 
sentative is  the  proper  party  to  foreclose  the  mort- 
gage, for  the  reason  the  money  secured  belongs  to  the 
personal  assets  and  draws  after  it  the  mortgaged  es- 
tate as  an  incident.' '  "The  heirs  of  a  deceased  mort- 
gagee before  a  foreclosure  or  entry  for  condition 
broken,  have  no  interest  in  the  premises  and  are  not 
necessary,  or  even  proper  parties  to  a  bill  by  the  ad- 
ministrator to  foreclose  the  mortgage."  Citizens'  Na- 
tional Bank  v.  Dayton,  Admr.,  116  111.  257;  Marsh  v. 
Wells,  89  111.  App.  488;  Buck  v.  Fischer,  2  Colo.  182; 
Roath  v.  Smith,  5  Conn.  133;  9  Ency.  PI.  &  Pr.  297; 
Clarkson  v.  Bowyer,  2  Vera.  67.  The  reason  for  the 
rule  is  well  illustrated  in  this  case  in  the  attempt  to 
foreclose  proportionate  parts  of  the  mortgage  by  dif- 
ferent heirs.  If  the  court  had  allowed  the  prayer  of 
the  cross-bill,  the  other  heirs  would  file  another  bill  to 
foreclose  their  portion,  and  each  Crandall  might  ask  to 
have  a  one-twentieth  foreclosed.  We  think  the  court 
properly  denied  the  relief  asked  by  the  cross-bill,  as 
only  an  administrator  was  entitled  to  foreclose  the 
mortgage  belonging  to  the  estate  of  the  deceased. 

That  part  of  the  decree  is  affirmed.  So  much  of  the 
decree  as  granted  the  prayer  of  the  original  bill  is 
reversed  and  the  cause  is  remanded,  with  instructions 
to  the  Circuit  Court  to  dismiss  the  original  bill. 

Affirmed  in  part,  reversed  in  part,  and  remanded 
with  directions. 

Per  Curiam.  On  petition  for  a  rehearing  plaintiffs 
in  error  contend  that  the  inability  of  cross-complain- 
ants to  maintain  a  cross-bill  to  foreclose  was  not  raised 
below.    The  cross-bill  charged  that  cross-complainants 
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owned  an  undivided  one-fourth  of  the  debt  secured  by 
the  mortgage.  The  answer  thereto  denied  that  cross- 
complainants  owned  one-fourth  or  any  other  part  of 
said  debt.  This  sufficiently  raised  the  point  that  under 
the  proof  the  title  to  the  note  owned  by  Maria  P.  Bar- 
tholic at  her  death  did  not  pass  to  her  heirs.  That  the 
heirs  at  law  did  not  take  title  to  the  personal  estate 
and  could  not  maintain  an  action  thereon,  is  further 
shown  by  Hickox  v.  Frank,  102  111.  660.  It  is  argued 
that  administration  was  unnecessary  under  a  proviso 
in  section  18  of  the  Administration  Act.  That  proviso 
does  not  apply  here,  for  some  of  these  heirs  are  not 
residents  of  this  state,  and  it  does  not  appear  that  the 
parties  in  interest  desired  to  settle  the  estate  without 
administration,  but,  on  the  contrary,  the  proofs  show 
that  the  County  Court  of  Livingston  county  took  juris- 
diction of  the  estate  of  Maria  P.  Bartholic,  deceased, 
and  made  an  order  granting  administration,  but  the 
appointee  had  not  yet  qualified  when  the  proofs  in  this 
case  were  heard.  It  is  not  shown  that  said  County 
Court  dismissed  the  petition  for  administration.  So 
far  as  appears  it  retained  jurisdiction  to  make  an  ap- 
pointment. That  petition  was  by  one  of  the  heirs  at 
law,  so  that  it  cannot  be  said  that  all  the  heirs  desired 
to  settle  the  estate  without  administration.  It  is  also 
argued  that  no  administration  was  necessary  because 
Maria  P.  Bartholic  left  no  debts,  and  if  she  did  they 
are  barred.  There  is  no  proof  that  she  left  no  debts. 
She  died  October  26,  1897,  and  she  may  have  left  out- 
standing notes  which  would  not  yet  be  barred  even  if 
she  were  still  living.  Section  19  of  the  Limitation  Act 
arrests  the  running  of  the  statute  during  the  period 
between  the  death  of  the  debtor  and  one  year  after 
the  issue  of  letters  of  administration,  if  the  debt 
would  otherwise  be  barred.  We  adhere  to  our  conclu- 
sion that  cross-complainants  own  no  part  of  the  debt 
and  cannot  foreclose  the  mortgage.  The  petition  for  a 
rehearing  is  denied. 
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Chicago  &  Alton  Railway  Company  v.  Annie  H.  Noble. 
Gen.  N<».  4.6G1. 

1.  Passenger  and  carrier — duty  of  latter  to  former.  It  1b  the 
duty  of  a  carrier  to  use  the  highest  degree  of  care,  skill  and  dili- 
gence, reasonably  practicable  and  consistent  with  the  operation  of 
its  railroad,  in  providing  passengers  an  opportunity  and  the  means 
necessary  to  a  safe  passage  from  the  train. 

2.  Passenger  and  carrier — care  to  be  exercised  oy  former  in 
seeking  to  alight,  A  passenger  seeking  to  alight  from  a  railroad 
train  when  encumbered  with  bundles  or  parcels  so  as  to  Interfere 
with  or  impede  locomotion  should  exercise  a  degree  of  care  com- 
mensurate with  the  situation  and  surroundings. 

3.  Ordinary  care — when  question  one  of  law.  While  the  ques- 
tion of  ordinary  care  on  the  part  of  a  plaintiff  is  ordinarily  one 
for  the  jury,  yet  where  the  plaintiff's  own  evidence,  which  was  the 
only  evidence  on  the  question  of  her  care,  shows  that  she  was 
not  in  the  exercise  of  ordinary  care,  is  free -from  conflict  and  the 
facts  are  undisputed  and  conclusively  proved,  so  that  there  can  be 
no  chance  of  drawing  different  conclusions  from  them,  then  the 
question  of  ordinary  care  becomes  one  of  law  for  the  court 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Reversed, 
with  finding  of  facts.  Opinion  filed  October  16;  1906.  Rehearing 
denied  April  4,  1907. 

J.  L.  O'Donnell  and  T.  F.  Donovan,  for  appellant; 
Winston,  Payne  &  Stbawn,  of  counsel. 

Coblett  &  Clabe,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case  by  appellee  against  ap- 
pellant to  recover  for  personal  injuries  sustained  by 
appellee  while  alighting  from  appellant's  passenger 
train  at  Wilmington,  in  Will  county.  There  was  a  ver- 
dict and  judgment  in  favor  of  appellee  for  $500. 

The  declaration  consists  of  seven  counts,  and  al- 
leges that  appellee  was  a  passenger  for  reward,  in  the 
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exercise  of  ordinary  care  for  her  safety  on  the  train 
of  appellant,  and,  in  several  ways,  that  appellant  was 
negligent  in  not  furnishing  a  foot  stool  to  assist  ap- 
pellee in  alighting;  that  the  lower  step  of  the  coach 
was  such  a  distance  from  the  platform  as  to  expose  ap- 
pellee to  danger  and  risk  in  passing  from  the  train,  and 
that  the  train  was  suddenly  and  violently  started,  etc., 
by  means  of  which  appellee  was  injured. 

The  assignment  of  error  most  strenuously  insisted 
upon  is  that  the  evidence  does  not  support  the  verdict, 
and  that  the  court  should  have  directed  a  verdict 
for  the  appellant,  because  of  the  want  of  ordinary  care 
on  the  part  of  appellee.  It  is  the  duty  of  a  carrier  to 
use  the  highest  degree  of  care,  skill  and  diligence,  rea- 
sonably practicable,  consistent  with  the  operation  of 
its  railroad  in  providing  passengers  an  opportunity 
and  the  means  necessary  to  a  safe  passage  from  the 
train,  and  at  the  same  time  passengers  must  exercise 
ordinary  care  for  their  own  safety.  Penn.  Co.  v.  Mc- 
Caffrey, 173  111.  169. 

The  testimony  of  the  appellee  shows  she  is  about 
forty-five  years  of  age  and  had  been  a  travelling  can- 
vasser for  fourteen  years,  residing  all  that  time  in 
Wilmington,  and  canvassing  the  towns  in  her  imme- 
diate vicinity.  She  took  the  train  at  Dwight  and  ar- 
rived at  Wilmington  at  6:20  in  the  evening  of  April 
25th,  while  it  was  still  daylight.  The  train  stopped, 
with  the  steps  of  the  car  she  was  in,  immediately  oppo- 
site the  window  of  the  depot  building.  Appellee,  after 
the  train  stopped,  arose  from  her  seat  carrying  a 
market  basket  two  feet  long  by  one  foot  wide  in  one 
hand  and  a  small  valise  in  the  other.  When  she  came 
to  the  car  steps  she  saw  the  porter  standing  at  the 
west  side  of  the  steps;  she  looked  for  the  foot  stool 
before  she  stepped  down  and  saw  there  was  none 
there,  and  then  stepped  down  without  taking  hold  of 
the  hand  railing  on  either  side  and  fell  to  her  knees. 
She  thinks  the  step  down  was  two  or  two  and  a  half 
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feet.  The  porter  did  not  assist  her  nor  offer  to  assist 
her,  and  she  did  not  ask  him  to,  as  she  states  it,  "for 
the  simple  reason  I  had  been  insulted  by  a  nigger  once 
getting  on  a  car — I  asked  him  to  help  me  and  he  told 
me  I  ought  to  have  a  box  car."  "This  porter  had 
never  said  anything  uncivil  to  me."  "The -train  was 
stopped  when  I  got  off."  "I  saw  the  foot  stool  was 
not  there."  She  had  got  on  and  off  trains  there  a 
great  many  times. 

While  the  question  of  ordinary  care  on  the  part  of 
the  plaintiff  is  a  question  for  the  jury,  yet  where  the 
plaintiff's  own  evidence,  which  was  the  only  evidence 
on  the  question  of  her  care,  shows  that  she  was  not  in 
the  exercise  of  ordinary  care,  is  free  from  conflict 
and  the  facts  are  undisputed  and  conclusively  proved, 
so  that  there  was  no  chance  for  drawing  different  con- 
clusions from  them,  then  the  question  of  ordinary 
care  becomes  a  question  of  law  for  the  court,  and  it 
is  the  duty  of  the  court  to  give  a  peremptory  instruc- 
tion on  request.  Ackerstadt  v.  Chicago  City  Ey.  Co., 
94  111.  App.  130,  affirmed  in  194  111.  616;  23  Am.  &  Eng. 
Ency.  of  Law,  558. 

The  appellee  seeing  the  height  of  the  step  and  that 
there  was  no  foot-stool  on  the  platform,  stepped  off  the 
step  to  the  platform,  with  both  arms  encumbered  with 
basket  and  valise,  without  attempting  to  guide  or 
steady  herself  by  either  hand  rail  of  the  car.  A  per- 
son encumbered  with  bundles  or  parcels  so  as  to  in- 
terfere with  or  impede  locomotion  should  exercise  a 
degree  of  care  commensurate  with  the  situation  and 
surroundings.  This  is  only  ordinary  care.  Smith  v. 
City  of  Cairo,  48  111.  App.  166. 

The  evidence  of  appellee  clearly  showed  she  did  not 
exercise  ordinary  care  or  prudence  for  her  own  safety, 
but  as  she  says,  deliberately  stepped  from  a  car  step 
which  she  states  she  saw,  before  stepping  off,  was  two 
or  two  and  one-half  feet  above  the  platform.  As  we 
are  of  opinion  that  appellee's  proof  showed  she  was 
not  entitled  to  recover,  it  is  unnecessary  to  state  the 
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proof  introduced  by  appellant  further  than  to  state 
that  it  did  not  make  a  case  for  appellee. 

The  instruction  directing  a  verdict  for  appellant 
should  have  been  given.  It  is  not  necessary  to  review 
the  other  questions  argued.  The  cause  will  be  re- 
versed for  the  reason  above  given. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment 
of  the  court:  We  find  that  plaintiff  was  injured  be- 
cause of  her  own  negligence  and  want  of  ordinary- 
care  for  her  own  safety. 


Illinois  Central  Railway  Company  v.  Jennie  Mason. 
Gen.  No.  4,652. 

1.  Instructions — when  should  be  accurate.  Where  there  Is  a 
direct  conflict  in  the  testimony,  the  instructions  in  the  case  should 
be  accurate. 

2.  Instruction — what,  concluding  with  direction  of  verdict, 
should  contain.  An  instruction  which  directs  a  verdict  must  in- 
clude all  the  material  facts  that  the  evidence  tends  to  prove, 
both  for  the  plaintiff  and  the  defendant.  % 

3.  Negligence — instruction  upon,  should  not  invade  province  of 
jury.  An  instruction  which  assumes  to,  and  does  direct  a  verdict 
for  the  plaintiff,  if  certain  facts  are  found  by  the  jury,  is  erro- 
neous, if  all  the  facts  so  stated  might  be  true  and  yet  the  defend- 
ant not  be  guilty  of  the  negligence  charged. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Kankakee  county;  the  Hon.  P.  L.  Hoopeb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Reversed 
and  remanded.  Opinion  filed  October  16,  1906.  Rehearing  denied 
April  9,  1907. 

W.  E.  Hunteb,  for  appellant ;  John  G.  Drennan,  of 
counsel. 

Lynn  &  Bob,  for  appellee;  T.  W.  Shields,  of 
counsel. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  in  the  Circuit  Court  of 
Kankakee  county,  seeking  to  recover  for  personal  in- 
juries alleged  to  have  l?een  sustained  by  appellee,  a 
resident  of  Chicago,  while  alighting  from  appellant's 
passenger  train  at  Drexel  station  in  Chicago,  on  April 
10,  1904.  There  was  a  verdict  in  favor  of  appellee, 
and  judgment  on  the  verdict  for  $5,500,  from  which 
defendant  appeals. 

The  declaration  contains  but  one  count  and  alleges 
that  plaintiff  was  a  passenger  on  April  10,  1904,  from 
Randolph  station  to  Drexel  station ;  that  on  the  arrival 
of  the  train  at  Drexel  the  defendant,  after  causing  its 
train  to  stop  to  permit  plaintiff  to  alight,  so  negli- 
gently managed  the  same  that  the  said  train  was 
caused  to  suddenly  start  at  a  rapid  rate  of  speed, 
while  she  was  in  the  act  of  alighting,  and  that  without 
fault  on  her  part  she  was  thrown  violently  on  the  plat- 
form and  injured,  etc.  The  damages  were  laid  at 
$20,000.    The  plea  was  not  guilty. 

The  proof  on  the  part  of  appellee  shows  that  she 
and  her  husband  bought  tickets  from  Randolph  to 
Burnside,  the  next  suburban  station  beyond  Drexel, 
not  knowing  the'  train  would  stop  at  Drexel.  They 
were  seated  in  the  car  next  to  the  engine,  and  as  the 
train  approached  Drexel,  after  being  told  by  the  con- 
ductor the  train  would  stop  there,  she  and  her  hus- 
band being  the  only  passengers  to  leave  that  car  at 
that  station,  arose  from  their  seats  and  walked  to  the 
front  end  of  the  car,  as  the  posted  rules  require;  that 
her  husband  stepped  on  the  platform  as  the  train 
stopped;  that  appellee,  with  a  large  flower  pot  ten  or 
twelve  inches  across  with  a  calla  lily  in  it  in  her  arms, 
stood  in  the  door  or  just  on  the  platform  «when  the 
train  stopped,  and  as  she  was  about  to  step  off  the 
train  started  with  a  sudden  jerk,  throwing  her  on  the 
platform  on  her  face  on  the  flower  pot,  breaking  it 
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and  injuring  her.  If  these  facts  are  proven  they  es- 
tablish a  cause  of  action. 

The  proof  for  appellant  showed  that  the  train 
stopped  and  no  person  in  the  first  car  arose  to  get  off ; 
that  the  flagman  in  charge  of  the  two  front  cars  after 
the  train  stopped  looked  through  the  cars  to  see  if 
there  were  any  passengers  to  get  off;  that  no  person 
was  up,  and  he  then  gave  the  signal  to  the  conductor, 
and  he  signalled  the  engineer  to  start ;  that  just  as  the 
train  started  the  flagman  saw  appellee  and  her  hus- 
band arise  and  run  for  the  front  door,  and  he  imme- 
diately rang  the  bell  cord  to  stop  the  train;  that  the 
train  stopped  the  first  time  twenty  or  thirty  seconds, 
and  no  person  moved  in  the  car  until  after  the  signal 
to  go  ahead  was  given;  and  that  appellee  had  fallen 
before  the  train  came  to  a  stop  the  second  time.  The 
appellant's  proof  shows  that  appellee  did  not  make 
any  motion  towards  getting  off  until  the  train  had 
stopped  and  given  passengers  an  opportunity  to  get 
off  and  then  started,  and  that  appellant's  employes 
immediately  upon  seeing  that  appellee  and  her  hus- 
band desired  to  alight  did  all  they  were  required  to  do 
or  that  could  be  done  to  stop  the  train  the  second  time 
that  they  might  get  off.  If  appellant's  proof  is  true 
then  there  is  no  cause  of  action. 

With  this  direct  conflict  in  the  testimony  it  was 
necessary  that  the  jury  should  be  accurately  instructed. 

Appellee's  fourth  instruction  after  stating  the  duty 
of  appellant  is  as  follows : 

"And  if  the  jury  in  this  case  find  from  the  evidence 
that  defendant's  servants  in  charge  of  the  train  on 
which  plaintiff  was  such  passenger,  did  stop  said  train 
at  the  said  Drexel  station  to  enable  passengers  to 
alight  therefrom,  and  that  while  said  train  was  so 
stopped  to  enable  passengers  to  alight  from  said  train, 
the  plaintiff  left  her  seat  and  was  proceeding  to  alight 
from  said  train,  and  if  the  jury  further  find  from  the 
evidence  that  while  the  plaintiff  was  on  the  platform 
of  the  defendant's  car  seeking  to  get  off  said  car,  and 
while  she  was  using  ordinary  care  and  diligence  in  that 
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regard,  defendant's  servants  in  charge  of  its  cars 
caused  said  car  in  which  the  plaintiff  was  such  passen- 
ger to  be  started  suddenly  forward  before  the  plaintiff 
could  alight  from  said  car,  while  using  ordinary  care, 
and  that  thereby  the  plaintiff  was  caused  to  be  thrown 
or  fall  from  said  car  and  sustained  the  injuries  on  ac- 
count of  which  she  sues,  then  the  defendant  is  liable 
and  the  verdict  should  be  that  the  defendant  is  guilty." 

This  instruction  does  not  leave  it  to  the  jury  to  say 
whether  the  appellant  was  guilty  of  negligence  in  what 
was  done  by  appellant,  but  it  assumes  to  and  does 
direct  a  verdict  for  appellee  if  certain  facts  are  found 
by  the  jury.  All  the  facts  stated  in  the  instruction 
may  be  true  and  yet  the  appellant  not  be  guilty  of  any 
negligence.  If  the  train  stopped  the  first  time,  as  is 
the  theory  of  appellant,  a  reasonable  length  of  time, 
and  appellee  made  no  move  nor  gave  any  indication 
that  she  was  going  to  get  off,  and  after  the  signal  to 
start  was  given  and  just  as  the  train  was  about  to 
start,  she  had  undertaken  to  get  off,  and  if  the  em- 
ployes in  charge  of  the  train  had  used  the  utmost  dili- 
gence and  care  in  starting  the  train  and  stopping  it 
the  second  time,  still  under  such  circumstances  the  in- 
struction directs  a  verdict  for  appellee.  It  was  not 
sufficient  for  appellee  to  have  exercised  due  care  and 
diligence  when  she  was  attempting  to  get  off  the  plat- 
form. She  should  have  exercised  due  care  and  dili- 
gence from  the  time  the  train  stopped.  An  instruction 
directing  a  verdict  must  include  all  the  material  facts 
that  the  evidence  tends  to  prove,  both  for  the  plaintiff 
and  defendant,  or  it  must  leave  the  question  for  the 
jury  to  decide  whether  certain  facts  constitute  negli- 
gence. 111.  Terra  Cotta  Lumber  Co.  v.  Hanley,  214  111. 
243;  Chicago  City  Ey.  Co.  v.  Dinsmore,  162  111.  658; 
I.  C.  E.  E.  Co.  v.  Griffin,  184  111.  9;  Pennsylvania  Co. 
v.  Stoelke,  104  HI.  201. 

For  the  errors  indicated  in  the  fourth  instruction 
the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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City  of  Joliet  v.  Fuchs. 

City  of  Joliet  ▼.  Angeline  Fuchs. 

Gen.  No.  4,666. 

1.  Municipal  corporation — when  question  of  liability  of,  for  in- 
juries resulting  from  alleged  defective  sidewalk,  should  be  sub- 
mitted to  jury.  Held,  that  the  evidence  in  this  case  justified  the 
court  in  submitting  to  the  jury  the  question  as  to  whether  the 
plaintiff  was  entitled  to  recover  from  the  defendant,  a  municipal 
corporation,  because  of  Injury  sustained  by  reason  of  the  condi- 
tion of  a  sidewalk  controlled  by  such  defendant. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Affirmed. 
Opinion  filed  October  16,  1906.    Rehearing  denied  April  9,  1907. 

Robert  E.  Haley,  for  appellant;  E.  E.  Nadelhof- 
fer,  of  counsel. 

Laogeb  &  Blatt  and  Coll  McNaughton,  for  ap- 
pellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  sued  the  city  of  Joliet  seeking  to  recover 
damages  for  personal  injuries,  which  she  alleges  were 
sustained  because  of  the  negligence  of  the  city  in  fail- 
ing to  keep  its  streets  in  safe  repair.  At  the  close  of 
all  the  evidence,  defendant  asked  the  court  to  give  a 
peremptory  instruction  directing  the  jury  to  find  the 
defendant  not  guilty.  The  instruction  was  refused, 
and  the  jury  found  a  verdict  for  appellee  for  $1,000. 
A  motion  for  a  new  trial  being  overruled,  judgment 
was  rendered  on  the  verdict.    The  city  appeals. 

The  only  question  raised  and  argued  in  this  court 
is  that  the  evidence  did  not  warrant  the  case  being 
submitted  to  a  jury,  and  that  the  court  should  have 
given  the  peremptory  instruction  asked. 

The  evidence  shows  that  Joliet  street,  in  the  city  of 
Joliet,  runs  north  and  south,  and  is  crossed  in  the  busi- 
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ness  portion  of  the  city  by  VanBuren  street.  Van- 
Buren  street  is  paved  with  brick,  and  in  September, 
1902,  Joliet  street  was  asphalted.  At  the  southeast 
corner  of  these  streets,  is  a  livery  barn,  and  at  the 
time  of  the  injury  a  wooden  sidewalk  ten  feet  wide 
was  on  both  streets  adjoining  the  livery  barn,  the  side- 
walks being  about  eighteen  inches  above  the  street 
pavement.  About  the  time  Joliet  street  was  asphalted, 
two  stones,  each  about  four  feet  long,  two  feet  wide 
and  eight  inches  thick,  were  placed  temporarily  on 
VanBuren  street  end  to  end  to  aid  foot  passengers 
passing  north  along  the  east  side  of  Joliet  street,  to 
step  down  upon  the  pavement  to  cross  VanBuren 
street.  These  stones  were  not  laid  flat  upon  the  pave- 
ment, but  were  blocked  up  with  something  under  them. 
The  blocking  being  improperly  done,  the  west  stone 
slanted  somewhat  towards  the  driveway  on  VanBuren 
street,  became  loose,  and  would  rock  when  stepped 
upon.  The  morning  of  December  15, 1902,  was  stormy, 
it  having  rained  and  frozen  the  preceding  night,  the 
sleet  being  followed  by  a  light  fall  of  snow.  The  ap- 
pellee, a  woman  fifty-three  years  of  age,  on  that  morn- 
ing, wearing  a  new  pair  of  rubbers,  and  apparently 
protected  against  slipping  on  ice,  came  east  on  the  south 
side  of  VanBuren  street,  and  turning  north  on  Joliet 
street,  stepped  on  the  west  stone  of  the  step.  The 
stone  rocked  under  her,  and  she  fell,  and  broke  her 
leg  in  two  places. 

The  evidence  shows  that  the  stone  was  not  placed  in 
a  permanent  manner.  Four  witnesses  testify  that  it 
was  loose  and  tilted  and  rocked  when  stepped  upon. 
Two  of  these  witnesses,  one  of  whom  had  been  a  po- 
liceman in  the  employ  of  the  city  at  the  time  of  the  in- 
jury, say  the  stone  had  been  in  that  loose  rocking  con- 
dition for  over  a  month.  It  was  a  very  public  place, 
the  city  police  station  being  the  second  door  south 
of  this  corner ;  a  church  stood  on  the  corner  north,  and 
business  houses  upon  the  other  corners.  The  evidence 
showed  the  step  was  in  a  dangerous  condition,  and 


Secoxd  District— A.  D.  1907.  409 

Long  v.  Long. 

tended  to  show  that  the  city  officials  had  notice,  or  if 
they  had  properly  attended  to  their  duties  would  have 
had  notice  of  its  condition,  from  the  length  of  time  it 
is  testified  it  had  been  in  such  dangerous  condition. 
It  was  a  case  properly  to  be  submitted  to  a  jury. 

The  court  properly  refused  the  peremptory  instruc- 
tion, and  the  verdict  of  the  jury  having  been  approved 
by  the  trial  judge,  we  see  no  reason  to  interfere  with 
it.    The  judgment  will  be  affirmed. 

Affirmed. 


John  H.  Long  v.  Stella  Long,  Administratrix* 
Gen.  No.  4,708. 

1.  Vebdict — when  not  disturbed  after  two  concurring  verdicts. 
A  verdict  based  upon  conflicting  evidence  will  not  be  disturbed 
unless  it  is*  manifestly  against  the  weight  of  Che  evidence,  and 
this  is  especially  true  where  two  juries  have  passed  upon  the 
case  and  each  has  found  the  same  way. 

2.  Instruction — should  not  specify  witness  by  name.  Instruc- 
tions are  properly  refused  which  direct  the  attention  of  the  jury 
to  particular  witnesses,  specifying  them  by  name. 

3.  Instructions — when  should  not  ignore  issues.  An  instruc- 
tion which  concludes  with  a  direction  should  not  ignore  any  issue 
in  the  cause. 

4.  Receipt" — upon  whom  burden  of  explaining  rests.  The  bur- 
den to  explain  a  receipt  is  upon  the  party  who  gave  it. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Lee  county;  the  Hon.  Richard  S.  Farrand.  Judge,  pre- 
siding. Heard  in  this  court  at  tjhe  April  term,  1906.  Affirmed. 
Opinion  filed  October  16,  1906.    Rehearing  denied  April  9,  1907. 

S.  B.  Poole  and  H.  A.  Brooks,  for  appellant. 
C.  H.  Woosteb  and  H.  Edwards,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

John  H.  Long  was  the  father  of  Charles  F.  Long, 
who  died  February  3, 1905.    Letters  of  administration 
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on  his  estate  were  granted  bV  the  Probate  Court  of  Lee 
county  to  Stella  Long,  his  widow.  John  H.  Long,  on 
April  17th,  filed  a  claim  amounting  to  $16,500  against 
his  son's  estate,  and  on  July  19, 1905,  filed  an  amended 
account.  Upon  a  trial  in  the  Probate  Court  the  clair? 
was  disallowed,  and  the  matter  was  appealed  to  tho 
Circuit  Court,  where,  upon  a  trial,  tlie  jury  found 
against  the  claim  a  second  time,  and  claimant  brings 
the  matter  to  this  court  by  appeal. 

The  total  of  the  items  of  the  amended  claim  amount 
to  $21,700,  but  it  is  only  insisted  that  there  is  $13,978 
due.  Charles  F.  Long  was  a  merchant,  engaged  in  the 
grocery  business  from  1883,  doing  business  in  a  build- 
ing owned  by  his  father,  until  1895,  when  he  bought 
the  building  from  his  father.  In  1903  Charles  F.  Long 
became  mentally  deranged  and  was  taken  to  a  hospi- 
tal for  treatment,  and  John  H.  Long,  acting  for  his 
son,  sold  the  stock  and  assisted  in  collecting  the  notes 
and  accounts  belonging  to  the  son.  In  the  spring  of 
1904  Charles  F.  Long  returned  home  somewhat  im- 
proved, but  in  the  fall  of  1904  was  again  stricken  and 
grew  worse  until  he  died. 

The  store  books  of  Charles  F.  Long,  which  contained 
an  account  kept  by  Charles  F,  Long  with  his  father, 
beginning  May  7,  1895,  and  ending  August  28,  1903, 
were  introduced  in  evidence  by  claimant.  This  ac- 
count shows  a  running  series  of  small  debits  and  credits 
during  all  that  time,  such  as  would  naturally  occur  in 
a  store  account.  The  items  in  the  account  filed  by  ap- 
pellant are  all  large;  that  is  from  one  thousand  to 
three  thousand  dollars,  such  as  "to  cash  from  sale  of 
cattle  to  S.  D.  Frost  about  Feb.  26,  1896,  owned  and 
sold  by  John  H.  Long,  and  money  collected  by  C.  F. 
Long,  $2,000.00 ;"  "September*  1899,  to  money  loaned 
Guy  Wasson  by  C.  F.  Long  for  John  H.  Long,  and 
collected  by  C.  F.  Long,  and  retained  by  him,  about 
$2,200.00 ;"  "To  money  advanced  and  loaned  Jan.  1, 
1898,  $1,000.00.' '  These  items  show  the  character  of 
the  items  making  up  this  claim.    Most  of  the  transac- 
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tions  involved  in  the  claim  are  for  moneys  advanced 
by  claimant  to  the  deceased,  and  occurred  more  than 
five  years  before  the  death  of  the  son.  The  pleadings 
were  oral,  and  the  five  years '  Statute  of  Limitations 
was  pleaded.  None  of  the  items  in  the  claim  appears 
on  the  books  of  account  of  Charles  F.  Long,  and  John 
H.  Long  did  not  produce  any  books  whatever.  The 
question  is  raised  whether  the  store  account  kept  by 
Charles  F.  Long,  showing  the  mutual  accounts  from 
1895  to  1903,  prevents  the  running  of  the  Statute  of 
Limitations,  as  to  these  large  items  not  on  the  books. 
It  is  not  necessary  for  this  court  to  pass  upon  the  ques- 
tion whether  the  Statute  of  Limitations  applied  to 
these  items,  for  the  reason  the  Circuit  Court  seems  to 
have  held  they  were  not  within  the  statute,  by  refusing 
all  instructions  asked  for  the  estate  upon  that  ques- 
tion, and  the  trial  court  having  held  in  favor  of  ap- 
pellant, there  is  no  ruling  against  him  on  which  he  can 
assign  error. 

No  error  in  regard  to  the  admission  or  rejection  of 
evidence  is  pointed  out  or  argued,  and  therefore  there 
is  no  question  of  that  kind  for  us  to  review.  The  ques- 
tion most  strenuously  insisted  upon  is,  that  the  ver- 
dict is  not  sustained  by  the  evidence,  which  is  very 
voluminous. 

Among  the  items  of  the  claim  of  appellant  is  one  of 
$1,600  for  rent  collected  by  C.  F.  Long  of  Wright  Bros., 
from  May  12,  1899,  to  September  8,  1904,  at  $25  per 
month.  It  is  clearly  proved  that  $105  of  the  rents  never 
went  into  the  hands  of  the  deceased,  but  was  used  in  re- 
pairing the  building ;  that  for  over  a  year  prior  to  Sep- 
tember 8,  1904,  C.  F.  Long  was  not  attending  to  any 
business,  but  part  of  the  time  was  in  a  hospital,  and 
that  during  that  time  claimant  was  assisting  in  look- 
ing after  the  closing  up  of  any  business  that  C.  F.  Long 
had;  that  many  of  the  drafts  for  rent  were  payable  to 
J.  H.  Long,  and  that  he  was  the  last  indorser  thereon, 
showing  that  he  had  collected  them.  Of  the  drafts 
comprising  some  of  the  larger  items,  some  of  them 
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were  indorsed  by  John  H.  Long  and  then  by  Linda 
Long ;  it  is  not  shown  that  Charles  received  the  money 
on  them. .  The  fact  that  such  character  of  claims  were 
presented  and  attempted  to  be  collected  from  the  es- 
tate of  a  dead  son,  when  the  estate  was  able  to  show 
that  the  father  had  had  the  money,  tended  strongly  to 
cast  a  doubt  on  the  entire  claim.    Eight  witnesses  tes- 
tified as  to  statements  of  John  H.  Long  made  at  dif- 
ferent times  from  the  spring  of  1902  to  July,  1904, 
regarding  the  business  matters  of  himself  and  son, 
wherein  John  H.  Long  said  to  various  witnesses,  "that 
he  and  Charlie  kept  an  open  account  and  at  the  end  of 
each  year  settled  up;"  "when  the  stock  in  the  store 
is  disposed  of  he  will  owe  no  man  a  dollar;"  "Charlie 
does  not  owe  any  man  a  cent  in  the  world;"  "Charlie 
and  him  had  just  settled  up  in  full  and  he  didn't  owe 
Charlie  a  cent  and  Charlie  didn't  owe  him  a  cent;  that 
this  was  the  first  time  they  had  had  a  settlement;" 
"that  Charlie  had  made  lots  of  money;  that  he  owed 
nobody  a  cent;"  "that  they  had  settled  up  between 
themselves ;  he  said  '  Charlie  does  not  owe  me  a  penny 
and  I  don't  owe  Charlie  a  penny.'    He  said  'he  didn't 
owe  his  son,  and  his  son  didn't  owe  him.'  "    A  re- 
ceipt also  was  offered  in  evidence  dated  March  1, 
1904:    "Received  of  Mr.  Chas.  F.  Long,  payment  in 
full  of  all  accounts  to  date  I  have  against  Chas.  F. 
Long,"   signed  by  appellant.     The   evidence    as   to 
whether  Charles  F.  Long  owed  appellant  anything, 
was  irreconcilable  and  very  conflicting,  and  we  cannot 
say  that  the  verdict  was  so  clearly  against  the  evidence 
that  upon  another  trial  the  verdict  would  probably  be 
the  other  way.    A  verdict  based  upon  conflicting  evi- 
dence will  not  be  disturbed  unless  it  is  manifestly 
against  the  weight  of  the  evidence.    Chicago  &  J.  E. 
By.  v.  Herbert,  115  111.  App.  248. 

After  two  concurrent  verdicts,  there  being  evidence 
to  support  them,  we  hold  the  trial  court  rightly  over- 
ruled the  motion  to  set  aside  the  verdict,  on  the  al- 
leged reason  that  it  is  not  supported  by  the  evidence. 
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Error  is  assigned  on  the  refusal  to  give  eight  in- 
structions that  were  asked  by  appellant.  The  third 
named  some  of  the  witnesses  proving  admissions  of 
appellant,  and  attempted  to  limit  the  effect  of  the  ad- 
mission, and  omits  the  names  of  more  witnesses  than 
it  points  out,  who  testified  in  the  same  line.  It  was 
erroneous  and  misleading  in  particularizing  as  to  cer- 
tain witnesses  by  name,  and  in  not  being  a  general  in- 
struction applicable  to  all  evidence  on  that  question. 
The  fourth,  sixth,  seventh  and  tenth  instructions  in 
effect  direct  a  verdict  on  certain  facts,  ignoring  the 
question  of  settlement  upon  which  question  there  was 
evidence,  and  the  giving  of  them  would  have  been 
erroneous.  Pardridge  v.  Cutler,  168  HI.  504;  Gorrell  v. 
Payson,  170  HI.  213.  Number  four,  so  far  as  it  stated 
the  law  correctly,  was  given  in  appellant's  number 
one.  Number  five  also  assumed  that  the  deceased  had 
received  the  sums  claimed.  The  defense  having  pro- 
duced in  evidence  a  receipt  in  full,  signed  by  appellant, 
the  burden  of  explaining  the  receipt  and  showing  there 
was  a  mistake  in  giving  it,  was  upon  appellant.  Vigus 
v.  O'Bannon,  118  HI.  334.  The  eighth  and  ninth  in- 
structions contained  this  proposition:  " Proof  of  pay- 
ment or  settlement  is  not  sufficient  where  the  evidence 
may  be  said  to  leave  the  question  of  payment  or  set- 
tlement in  doubt."  The  instruction  would  require  a 
defendant  not  only  to  prove  payment  by  a  preponder- 
ance of  the  evidence,  but  to  produce  evidence  which 
would  convince  the  jury  beyond  a  doubt.  There  might 
be  a  doubt,  or  even  a  serious  doubt,  in  the  minds  of 
the  jury  as  to  whether  payment  or  settlement  had 
been  made,  and  yet  they  might  believe  from  the  pre- 
ponderance of  the  evidence,  that  payment  had  been 
made.  There  was  no  error  in  refusing  these  instruc- 
tions. 

Finding  no  error  in  the  case,  the  judgment  will  be 
affirmed. 

Affirmed. 
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Eben  Nimmons,  Conservator,  v.  A*  Hay  Stryker. 

Gen.  No*.  4.720,  4,756. 

1.  Relief — what  pleading  essential  to  obtain.  Relief  will  not 
be  granted  in  chancery  upon  facts  not  alleged. 

2.  Insane  person — when  necessary  party.  Where  the  title  to 
real  estate  is  affected  by  a  decree  in  equity,  an  insane  person 
holding  the  title  to  such  land,  for  whom  a  conservator  has  been 
appointed,  is  a  necessary  party. 

Bill  in  equity.  Error  to  the  Circuit  Court  of  Kendall  county; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Reversed  and  remanded.  Opin- 
ion filed  March  13,  1907. 

Asa  F.  Mather  and  Coll  McNatjghton,  for  plaint- 
iff in  error ;  Benjamin  Olin,  of  counsel. 

John  M.  Raymond  and  John  K.  Newhall,  for  de- 
fendant in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  suit  as  first  begun  was  a  bill  in  equity  by  Cor- 
nelius Stryker  and  A.  May  Stryker  against  Norman 
S.  Hamlin  and  Eben  Nimmons,  conservator  of  said 
Hamlin.  By  leave  of  court  an  amended  bill  was  filed 
by  A.  May  Stryker,  defendant  in  error,  against  Eben 
Nimmons,  conservator  of  Norman  S.  Hamlin,  an  in- 
sane person,  praying  that  Eben  Nimmons,  as  conserva- 
tor of  Norman  S.  Hamlin,  be  decreed  specifically  to 
perform  a  certain  agreement  dated  March  2, 1896,  for 
the  sale  of  certain  real  estate  between  Norman  S.  Ham- 
lin and  A.  May  Stryker  in  which  Norman  S.  Hamlin 
agreed  to  convey  to  A.  May  Stryker  the  land  therein 
described,  upon  certain  payments  being  made  by  A. 
May  Stryker,  and  also  for  an  accounting  to  find  what 
is  "justly  owing  said  Eben  Nimmons.,,  There  was  a 
cross-bill  by  Jacob  Reisch,  to  whom  A.  May  Stryker 
had  assigned  her  interest  as  to  a  part  of  the  real  estate. 
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An  answer  was  filed  by  Eben  Nimmons,  conservator. 
Cornelius  Stryker  was  one  of  the  complainants  in  the 
original  bill,  and  Hamlin  was  a  defendant  thereto. 
The  amended  bill  omitted  the  names  of  Cornelius  Stry- 
ker as  a  complainant  and  Hamlin  as  a  defendant.  De- 
fendant in  error  insists  that  the  omission  of  the  name 
of  Cornelius  Stryker  was  a  dismissal  of  the  bill  as  to 
him,  and  that  he  thereby  became  a  competent  witness 
against  Nimmons,  conservator  of  Hamlin.  If  the  omis- 
sion of  the  name  of  Cornelius  Stryker  was  a  dismissal 
as  to  him,  then  the  omission  of  Hamlin's  name  as  a 
defendant  was  a  dismissal  as  to  him  also. 

The  cause  was  heard  on  the  amended  bill,  answer  of 
Nimmons,  conservator,  replication  and  evidence  in 
open  court,  but  without  any  answer  for  Hamlin  either 
by  a  conservator  or  guardian  ad  litem  and  a  decree 
granted  directing  an  accounting,  and  referring  the 
cause  to  a  special  master  to  take  the  proofs  and  state 
the  account.  After  a  hearing  by  the  master,  he  re- 
ported the  sum  of  $2,027.51  due  from  Nimmons  as 
conservator  to  A.  May  Stryker.  A  final  decree  was 
made,  ordering  Eben  Nimmons  as  conservator  to  make 
a  deed  of  the  real  estate,  and  to  pay  to  A.  May  Stry- 
ker $2,027.51,  and  that  he  pay  the  costs. 

The  decree  referring  the  cause  to  the  master  found 
that  certain  transactions  evidenced  by  contracts  re- 
ferring to  promissory  notes  between  Hamlin  and  wife, 
and  Dennis  Stryker  and  Cornelius  Stryker,  were  not 
contracts  for  the  sale  of  real  estate  but  were,  in  fact, 
mortgages.  The  bill  as  amended  did  not  contain  any 
allegations  of  that  nature,  but  was  a  bill  for  specific 
performance,  and  to  correct  a  mistake  in  computation 
as  to  what  was  due  on  some  contracts  and  notes  exe- 
cuted by  Cornelius  and  Dennis  Stryker  to  Hamlin,  of 
which  the  contract  to  complainant  described  in  the  bill 
seems  to  have  been  a  renewal,  while  the  decree  was 
one  granting  a  redemption  from  an  equitable  mort- 
gage without  any  allegations  upon  which  to  base  such 
findings.    The  bill  should  state  in  detail  substantially 
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the  facts  upon  which  relief  is  sought ;  relief  cannot  be 
granted  upon  facts  not  alleged,  as  the  court  pronounces 
its  decree  according  to  the  allegations  and  proofs. 
Story  Eq.  PL  432;  Walker  v.  Bay,  111  111.  315;  Lud- 
wig  v.  Huverstuhl,  108  HI.  App.  461, 

By  the  twenty-eighth  assignment  of  error  the  valid- 
ity of  the  decree  is  challenged  on  the  ground  that  Nor- 
man S.  Hamlin,  the  insane  ward  of  defendant  in  error, 
is  not  a  party  to  the  suit.  Prior  to  1874  a  conservator 
might  be  sued  as  respondent  of  the  insane  person, 
but  the  statute  of  Illinois  now  in  force  only  gives  a 
conservator  the  management  of  his  ward's  real  estate, 
without  any  title  thereto.  An  action  affecting  real  es- 
tate, the  title  to  which  is  in  an  insane  person,  must  be 
against  (the  ward,  and  the  judgment  can  only  be  against 
the  ward  and  not  against  the  conservator.  Scott  v. 
Bassett,  194  111.  602;  Holdom,  Conservator,  v.  James, 
50  111.  App.  376.  The  case  must  be  reversed  because 
Hamlin  was  a  necessary  party,  and  also  because  a  per- 
sonal decree  could  not  be  rendered  against  Nimmons, 
conservator.  In  the  absence  of  necessary  parties  (and 
we  do  not  now  determine  whether  Cornelius  Stryker 
and  the  legal  representative  of  Dennis  Stryker,  de- 
ceased, are  necessary  parties),  it  would  not  be  proper 
for  us  fto  express  any  opinion  upon  the  other  questions 
argued  by  counsel,  as  their  presence  in  the  record 
might  change  the  evidence  proper  to  be  considered. 

Reversed  and  remanded. 


Mary  E.  Keeshan,  Administratrix,  r.  Elgin,  Aurora  & 

Southern  Traction  Company. 

Gen.  No.  4,609. 

1.  Declaration — when  repugnancy  bad;  when  not  It  is  per- 
missible to  join  repugnant  matters  in  the  same  declaration,  but 
repugnant  matters  may  not  be  pleaded  in  the  same  count. 

2.  Declaration — when  count  of,  bad  for  repugnancy.  A  dec- 
laration  which   alleges   that  the   plaintiff's   intestate   was   intoxi- 
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cated  and  unable  to  care  for  himself,  and  which  likewise  avers 
that  he  was  in  the  exercise  of  due  care,  Is  bad  for  repugnancy. 

3.  Declaration — how  repugnancy  of,  may  be  taken  advantage 
of.  The  vice  of  repugnancy  in  a  declaration  may  be  availed  of 
even  by  general  demurrer. 

4.  Declaration — when  not  bad  for  duplicity.  A.  declaration 
which  avers  a  fact  in  the  alternative  is  not  double. 

5.  Ordinary  care — what  does  not  excuse  failure  to  exercise. 
Voluntary  intoxication  will  not  excuse  a  person  for  a  failure  to 
exercise  the  degree  of  care  reasonably  expected  of  a  sober  person. 

Action  for  damages  for  loss  of  support.  Appeal  from  the  Cir- 
cuit Court  of  Kane  county;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1905.  -Af- 
firmed in  part  and  reversed  in  part.  Opinion  filed  March  13, 
1907. 

Fishbb  &  Mann,  for  appellant;  E.  N.  Botsford,  of 
counsel. 

Hopkins,  Peffers  &  Hopkins  and  John  A.  Russell, 
for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  firgt  count  in  the  declaration  in  this  case  alleges 
that  on  the  13th  day  of  March,  1904,  the  defendant  was 
operating  a  railroad  extending  from  the  city  of  St. 
Charles,  in  Kane  county,  to  the  city  of  Elgin,  in  the 
same  county,  for  the  purpose  of  carrying  for  hire  pas- 
sengers thereon  with  cars  propelled  by  electricity; 
that  on  said  day,  at  Riverview  switch,  a  station  on  said 
road,  Edward  J.  Keeshan  became  a  passenger  in  a 
certain  car  of  defendant,  to  be  carried  from  said  sta- 
tion to  the  city  of  Elgin;  that  before  the  arrival  of 
said  car  at  said  city  of  Elgin,  at,  to  wit,  station  31, 
on  said  railroad,  the  defendant  by  its  servants  in 
charge  of  said  car  "wrongfully,  wantonly  and  wilfully, 
and  without  any  cause,  and  in  violation  of  the  rights 
of  said  Edward  J.  Keeshan  as  a  passenger  on  said 
car,  forcibly  and  violently  committed  an  assault  upon 
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Edward  J.  Keeshan,  and  with  insult  and  injury  and 
great  and  unnecessary  violence,  then  and  there  expelled 
said  Edward  J.  Keeshan  from  said  car,  and  threw  him 
with  great  force  upon  the  ground' '  at  said  station  31, 
and  refused  to  permit  him  to  re-enter  said  car,  and 
caused  said  car  to  proceed  to  Elgin,  leaving  said  Kee- 
shan at  said  station  31 ;  that  when  said  Keeshan  was 
so  expelled,  it  was  then  and  there  night  time,  dark  and 
the  weather  was  cold  and  stormy,  snow  was  falling 
rapidly  and  the  wind  was  blowing  hard ;  that  said  sta- 
tion 31  was  five  miles  from  Elgin,  and  there  was  no 
place  of  shelter  at  said  station  31  or  in  the  immediate 
neighborhood  where  said  Keeshan  could  find  shelter 
or  had  any  right  to  seek,  ask  for  or  expect  to  receive 
shelter,  and  said  defendant  had  no  place  to  shelter  per- 
sons at  said  station  31;  that  when  said  Keeshan  was 
expelled  from  said  car,  he  was,  as  was  well  known  to  the 
defendant,  very  much  intoxicated  and  unable  to  care 
for  himself,  and  ten  minutes  after  he  was  expelled 
from  said  car,  and  while  he  was  thus  intoxicated  and 
while  it  was  night  time,  and  the  weather  was  cold,  with 
snow  falling  heavily,  "he  started  from  station  31  to 
his  home  in  said  city  of  Elgin,  and  while  endeavoring 
to  walk  across  a  certain  bridge  crossing  Fox  river  on 
the  line  of  said  railroad  between  said  station  31  and 
said  city  on  his  way  home,  and  using  due  care  and  cau- 
tion for  his  own  safety,  and  while  he  was  still  intoxi- 
cated as  aforesaid,"  said  "Keeshan  fell  off  or  walked 
off  said  bridge  and  into  the  water  of  said  river  which 
was  icy  cold,  out  of  which  water  he  was  unable  to  get 
without  assistance,  and  remained  therein  for  the  space 
of  two  hours,  and  until  assisted  by  other  persons  to 
get  out,  at  which  time  he  was  nearly  dead  from  expo- 
sure to  which  Keeshan  was  subjected  as  aforesaid," 
and  in  consequence  of  his  having  been  by  said  defend- 
ant wrongfully,  wantonly  and  wilfully  expelled  from 
said  car  under  the  circumstances  aforesaid,  said  Kee- 
shan died  on  the  14th  day  of  March,  1904;  that  said 
Keeshan  left  surviving  him  Mary  E.  Keeshan,  his 
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widow,  and  Catherine  Keeshan,  his  minor  child,  and  by 
reason  whereof  said  survivors  have  been  deprived  of 
their  means  of  support,  and  said  child  of  her  means  of 
education.  The  second  count  is  similar  to  the  .first,  ex- 
cept it  i§  alleged  that  the  deceased  was  on  his  way  to 
St.  Charles  and  got  off  the  car  at  Eiverview  and 
changed  to  a  car  going  towards  Elgin.  The  third 
count  is  similar  to  the  second  count,  except  it  is  not 
alleged  that  deceased  was  a  passenger  in  the  car  to 
which  he  changed. 

To  this  declaration  a  demurrer  both  general  and 
special  was  interposed.  The  court  sustained  the  de- 
murrer as  to  the  special  causes  as  to  each  count,  and 
the  plaintiff  electing  to  stand  by  the  declaration,  judg- 
ment was  rendered  against  the  plaintiff  for  costs,  and 
the  plaintiff  appeals. 

The  sole  question  presented  to  this  court  for  its  de- 
termination is,  did  the  trial  court  err  in  sustaining  the 
demurrer  to  the  declaration! 

It  will  be  observed  this  is  not  a  suit  to  recover  dam- 
ages suffered  by  the  deceased  Keeshan  for  a  wrongful 
ejection  of  a  passenger  from  a  car.  The  action  is  to 
recover  loss  of  the  means  of  support  sustained  by  his 
wife  and  next  of  kin  because  of  the  death  of  Keeshaji, 
which  it  is  claimed  was  caused  by  the  wrongful  ejec- 
tion from  a  car  of  the  defendant. 

It  is  alleged  in  each  count  that  the  deceased  was 
very  much  intoxicated  and  unable  to  care  for  himself, 
and  that  this  was  known  to  the  defendant  at  the  time, 
and  that  while  in  such  condition  he  was  wrongfully 
ejected  from  the  defendant's  car  at  station  31.  It  is 
also  alleged  that  ten  minutes  thereafter  he  started  to 
walk  home,  and -while  endeavoring  to  walk  across  a 
certain  bridge  crossing  Fox  river  on  the  line  of  said 
railway,  between  said  station  31  and  the  city  of  Elgin, 
and  using  due  care  and  caution  for  his  own  safety,  and 
while  still  intoxicated  he  fell  or  walked  off  said  bridge 
into  the  water,  and  by  reason  of  the  exposure  in  the 
water  he  subsequently  died.    One  of  the  special  causes 


420  Appellate  Courts  of  Illinois. 

Vol.  132.]  Keeshan  v.  Elgin,  A.  ft  8.  Traction  Co. 

of  demurrer  is  that  the  allegations  of  the  declaration 
and  each  count  thereof  are  repugnant  in  this,  that  it  is 
averred  that  plaintiff's  intestate  was  very  much  in- 
toxicated and  unable  to  care  for  himself,  and  that  he 
was  using  due  care  and  caution  for  his  own  safety 
while  he  was  still  intoxicated.  It  is  permissible  to  join 
repugnant  counts  in  the  same  declaration  or  to  plead 
repugnant  pleas,  but  repugnant  matters  may  not  be 
pleaded  in  the  same  count  or  plea.  It  is  a  necessary 
averment  that  the  deceased  was  in  the  exercise  of  due 
care,  such  care  as  a  person  of  ordinary  prudence  would 
have  exercised  under  such  circumstances,  or  some  legal 
excuse  must  be  alleged  for  the  failure  to  exercise  due 
care.  The  same  count,  however,  should  not  allege  facts 
which  show  he  was  not  in  the  exercise  of  due  care,  and 
also  allege  that  he  was  in  the  exercise  of  due  care. 
The  two  allegations  that  he  was  intoxicated  and  was 
unable  to  care  for  himself,  and  that  he  was  using  due 
care,  are  inconsistent  and  neutralize  each  other.  The 
rule  is  that  repugnancy  in  material  averments  may 
be  taken  advantage  of  even  by  a  general  demurrer. 
18  Ency.  of  PL  &  Pr..743;  Gould  on  PL,  chap.  Ill,  sec. 
173;  Andrews'  Stephens  on  PL  381;  Mix  v.  People,  92 
111.  549;  People  v.  Gillespie,  47  HI.  App.  522.  If  the 
defendant  in  place  of  demurring  had  joined  issues,  and 
a  jury  were  to  be  instructed  as  to  the  law  in  the  case, 
one  of  the  allegations  only  could  be  followed,  and  a 
pleading  is  always  taken  most  strongly  against  the 
pleader.  Eepugnancy,  even  in  an  immaterial  point,  is 
a  fault  in  form  that  may  be  taken  advantage  of  by  a 
special  demurrer. 

Another  of  the  special  causes  of  demurrer  is  that  the 
declaration  is  double,  in  that  it  alleges  he  "fell  off  or 
walked  off  said  bridge/ '  We  do  not  think  this  con- 
tention can  be  sustained.  It  is  pleading  in  the  alter- 
native but  it  is  not  claimed  that  he  did  both,  and  the 
demurrer  on  the  ground  of  duplicity  is  not  well  taken. 

The  declaration  alleges  that  the  deceased  was 
ejected  at  station  31,  and  that  ten  minutes  thereafter 
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he  started  to  walk  from  station  31  to  his  home,  but 
does  not  allege  by  what  route.  It  is  not  alleged  that 
he  went  along  the  right  of  way  of  defendant  or  by  a 
public  road,  and  it  is  not  alleged  whether  there  was  or 
was  not  a  public  road  at  said  station  for  egress  there- 
from, except  as  &n  inference  may  be  drawn  from  the 
fact  that  it  was  a*  station  of  the  defendant.  There 
should  be  some  allegation  regarding  the  location  of  the 
bridge  mentioned  in  the  declaration  with  reference  to 
station  31,  the  distance  from  the  one  to  the  other,  and 
that  the  plaintiff  either  did  not  or  could  not  get  off  the 
right  of  way  of  defendant  without  trespassing.  Plaint- 
iff will  be  presumed  to  be  a  trespasser  on  the  bridge 
unless  the  allegations  show  he  was  there  of  right  or 
because  of  the  acts  of  defendant.  The  only  allega- 
tions in  that  connection  are  that  he  was  intoxicated; 
that  he  was  put  off  at  station  31;  that  while  he  was 
walking  on  his  way  home  he  fell  off  a  bridge  that  is 
on  the  line  of  the  railway;  and  that  he  was  in  the 
exercise  of  due  care. 

It  is  argued  that  the  case  of  Burke  v.  C.  &  N.  W. 
Ry.  Co.,  108  HI.  App.  573,  in  which  it  was  held  a  de- 
murrer should  not  have  been  sustained  to  a  declara- 
tion, is  a  parallel  case.  The  cases  are  not  at  all  simi- 
lar. In  the  Burke  case,  plaintiff,  while  unconscious 
from  drunkenness,  was  taken  by  an  officer  of  the  law 
to  a  railway  depot,  a  ticket  purchased  for  him,  and 
he  was  placed  on  the  train  by  the  officer,  and  placed 
in  charge  of  the  trainmen,  and  the  ticket  given  to  the 
conductor.  At  his  destination  he  was  forcibly  taken 
off  by  the  trainmen,  and  left  on  the  platform  between 
two  tracks,  one  of  which  he  must  cross  to  get  to  a 
public  street.  Cars  were  being  switched  on  the  track 
he  and  the  other  passengers  had  to  cross  to  get  to  the 
street,  and  it  is  alleged  his  intoxication  was  known 
to  the  employes  of  the  railway  that  were  switching  the 
cars  by  which  he  was  knocked  down  and  injured.  That 
declaration  did  not  contain  the  allegation  that  the 
plaintiff  was  using  care  for  his  own  safety. 
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It  is  a  general  rule  that  voluntary  intoxication  will 
not  excuse  a  person  for  failure  to  use  the  degree  of 
care  reasonably  expected  of  a  sober  person.  South 
Chicago  City  By.  Co.  v.  Dufresne,  200  111.  456,  and  the 
cases  therein  cited.  In  Burke  v.  C.  &  N.  W.  Ey.  Co. 
supra,  on  page  573,  may  be  found  a  quotation  from 
Smith  v.  Norfolk  &  Southern  E.  Co.,  114  N.  C.  728,  25 
L.  E.  A.  287,  which,  to  save  repetition,  we  adopt  as  a 
concise  citation  of  the  authorities  in  illustration  and 
support  of  the  foregoing  rule. 

Following  the  law  as  stated  the  declaration  fails 
to  state  a  cause  of  action.  The  allegations  show  that 
the  cause  of  the  death  of  the  deceased  was  his  own 
negligence,  resulting  from  his  voluntary  intoxication, 
in  walking  off  or  falling  off  the  bridge.  There  is  no 
connection  alleged  between  his  ejection  from  the  car 
and  his  getting  on  the  bridge,  nor  any  allegation  that 
he  was  not  off  the  right  of  way  between  being  put 
off  the  car  at  station  31  and  the  bridge  in  his  journey- 
ing homeward.  He  was  not  injured  by  the  act  of  any 
servant  or  by  any  device  of  the  defendant  company 
nor  directed  to  or  given  leave  or  license  to  go  to  or 
upon  the  bridge.  There  is  no  causal  connection  al- 
leged between  any  act  of  the  defendant  and  his 
death.  The  declaration  failing  to  allege  facts  from 
which  his  death  can  be  attributed  to  the  ejection,  the 
demurrer  was  properly  sustained  and  there  was  no 
error  in  rendering  judgment  on  the  demurrer  for  the 
defendant. 

The  court  erred  in  awarding  an  execution  against 
appellant,  an  administratrix,  for  costs,  and  that  por- 
tion of  the  judgment  must  be  reversed.  But  as  appel- 
lant did  not  argue  the  point  here  the  costs  of  this 
court  will  be  adjudged  against  appellant,  without  exe- 
cution. That  part  of  the  judgment  awarding  execu- 
tion is  reversed.  In  all  other  respects  the  judgment 
is  affirmed. 

Affirmed  in  part  and  reversed  in  part. 
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Illinois  T alley  Railway  Company  y.  William  Haremski. 
Gen.  No.  4,668. 

1.  Motion  fob  new  tbial — effect  of  failure  to  file  grounds  for, 
in  writing.  No  points  are  waived  by  a  failure  to  file  a  written 
motion,  and  when  the  unsuccessful  party  is  not  required  by  the 
opposing  counsel  to  make  his  motion  in  writing,  all  grounds  which 
might  have  been  specified  can  be  relied  upon  and  argued  as  grounds 
for  a  new  trial. 

2.  Verdict — when  not  excessive.  A  verdict  of  $3,000  Is  not  ex- 
cessive where  it  appears  that  the  plaintiff  was  severely  injured 
and  scarred  in  and  about  his  face,  and  in  consequence  of  the  in- 
jury suffered  much  pain  and  lost  both  the  sense  of  taste  and 
smell. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  Richabd  M.  Skinner,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Thomas  N.  Raskins  and  Duncan,  Doyub  &  O'Conob, 
for  appellant. 

Geobge  S.  Skinnbb  and  Jay  L.  Spaulding,  for  ap- 
pellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  alleged  to  have 
been  sustained  by  him  as  the  result  of  its  negligence. 
He  recovered  a  judgment  in  the  Circuit  Court  for 
$3,000,  to  reverse  which  the  defendant  appeals. 

On  the  night  of  October  8,  1904,  appellee  was  a 
passenger  on  an  interurban  electric  car  of  appellant, 
riding  from  Peru  to  Spring  Valley,  Illinois.  The  car 
was  going  at  a  very  high  rate  of  speed  and  at  a  sharp 
curve  it  was  thrown  from  the  track  and  wrecked,  and 
appellee  was  taken  out  of  the  wreckage  in  an  uncon- 
scious'condition.  On  the  trial,  before  any  evidence  was 
heard,  the  appellant  by  its  counsel  stipulated  that  it 


424  Appellate  Courts  of  Illinois. 

Vol.  132.]  Illinois  Valley  Ry.  Co.  v.  Haremski. 

waived  all  questions  as  to  the  right  of  the  plaintiff  to 
recover  and  conceded  that  the  defendant  was  guilty 
of  the  negligence  alleged,  and  was  liable  for  whatever 
damages  plaintiff  could  show  he  had  suffered  by  rea- 
son of  any  injuries  received  in  the  accident,  and  the 
only  question  for  the  jury  was,  what  amount  was  the 
plaintiff  entitled  to  recover. 

The  only  error  assigned  that  has  been  presented  to 
this  court  is  that  the  judgment  is  excessive.  After 
the  verdict  was  returned  the  defendant  made  an  oral 
motion  for  a  new  trial  which  was  overruled  and  an  ex- 
ception taken.  Neither  the  trial  court  nor  counsel 
for  plaintiff  requested  the  appellant  to  file  its  points 
in  writing  particularly  specifying  the  grounds  of  such 
motion.  Appellee  insists  that  because  a  written  motion 
was  not  filed  in  the  trial  court,  that  appellant  cannot 
now  raise  any  question  as  to  the  amount  of  damages 
assessed  and  argues  that  the  question  now  argued  by 
appellant  was  not  raised  in  the  trial  court.  No  points 
are  waived  by  a  failure  to  file  a  written  motion,  and 
when  the  unsuccessful  party  is  not  required  by  the  op- 
posing counsel  to  make  his  motion  in  writing,  all 
grounds  which  might  have  been  specified  can  be  relied 
upon  and  argued  as  ground  for  a  new  trial.  0.,  O.  & 
F.  E.  V.  B.  E.  Co.  v.  McMath,  91  HI.  104;  Gilbert  v. 
Schliz,  83  111.  App.  185;  Merritt  v.  LeCHair,  118  111. 
App.  328.  If  a  party  resisting  a  motion  for  a  new 
trial  desires  to  confine  a  party  urging  a  new  trial  to 
reasons  actually  argued  before  the  trial  court,  he 
should  require  the  reasons  to  be  specified  in  writing 
that  this  court  may  know  from  the  record  what  rea- 
sons were  urged,  otherwise  it  will  be  presumed  every 
reason  argued  in  this  court  was  argued  in  the  trial 
court. 

Appellant  insists  that  appellee  is  a  "malingerer" 
and  that  the  injuries  he  claims  to  have  suffered  are 
"  wholly  simulated/ '  The  record  shows  the  injuries 
to  have  been  received  October  8, 1904..  The  trial  began 
January  10,  1906,  and  lasted  more  than  a  week.    The 
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i  evidence  shows  that  appellee  at  the  time  of  the  trial 

j  was  forty-five  years  of  age.    He  had  been  a  coal  miner 

for  several  years  and  was  somewhat  stooped,  or  had 
a  "miner's  chest,' '  and  at  the  time  of  the  accident  was 
conducting  a  grocery  store  in  Spring  Valley.  He  was 
taken  from  the  wreckage  of  the  car  unconscious,  and 
bleeding,  with  the  left  side  of  his  face  lacerated  by  a 
deep  irregular  wound  extending  from  near  the  eye  to 
near  the  ear  and  then  around  to  near  the  point  of  the 
jaw,  the  duct  from  the  parotid  gland  was  pulled  loose 
and  some  of  the  facial  nerves  severed.  Before  the  in- 
jury his  face  was  straight,  now  the  mouth  and  nose  are 
drawn  to  the.  right.  He  was  treated  for  his  injuries  by 
physicians  in  the  .employ  of  the  appellant,  who  testify 
that  his  ability  to  work  has  not  been  lessened  by  the 
accident  and  that  he  was  able  to  work  in  a  few  weeks 
after  the  injury.  His  family  physician  who  had 
treated  him  for  fifteen  years  testified,  that  his  sense 
of  smell  and  taste  are  destroyed,  that  he  tested  ap- 
pellee's senses  of  smell  and  taste  with  ammonia,  horse 
radish,  tincture  of  capsicum  and  pepper  and  got  no 
manifestation  of  those  senses,  and  that  they  are  en- 
tirely destroyed.  It  is  also  claimed  by  appellee  that 
his  hearing  in  his  left  ear  is  injured,  but  there  was  no 
proof  on  that  question  beyond  his  own  statements. 
Appellee  testified  that  four  teeth  were  knocked  out  by 
the  accident;  that  several  stitches  were  put  in  his  face; 
that  a  tube  was  put  in  his  cheek  and  matter  was  dis- 
charged for  several  months ;  that  for  seven  months  he 
could  not  open  his  mouth  and  ate  only  soups  and  milk. 
He  claims  to  have  pains  in  different  parts  of  his  body ; 
that  he  cannot  raise  one  of  his  arms ;  and,  that  he  is 
so  disabled  that  he  is  practically  unable  to  work.  One 
of  the  physicians  said  he  possibly  had  lumbago  as  the 
result  of  the  accident.  Physicians  who  treated  appel- 
lee twice  a  day  for  three  weeks  and  some  of  whom  are 
in  the  employ  of  appellant  say,  that  he  lost  no  teeth 
by  the  accident  and  that  his  senses  of  taste  and  smell 
are  uninjured.    Dr.  Weeks,  a  physician  in  the  employ 
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of  appellant,  and  who  appears  to  have  had  charge  of 
'  the  treatment  of  appellee,  testified  that  suppuration 
continued  in  the  wound  for  four  or  five  months ;  that 
it  would  scab  over  and  then  break  out.  Since  the 
accident  appellee  has  sold  his  store  and  bought  a  small 
farm.  Appellee  and  several  witnesses  in  his  behalf 
testified  he  was  not  able  to  do  work  to  any  extent, 
while  several  witnesses  for  appellant  testified  that 
when  appellee  did  not  know  any  one  was  observing 
him,  he  worked  as  though  he  had  never  been  injured 
and  did  not  use  a  cane,  but  when  any  person  was  watch- 
ing him  he  appeared  unable  to  work  and  walked  with  a 
cane.  Other  physical  suffering  and  injuries  were  tes- 
tified to  by  appellee  and  witnesses  in  his  behalf  and 
denied  by  others  on  behalf  of  appellant.  The  body  of 
appellee  was  Stripped  and  examined  by  the  physicians 
in  the  presence  of  the  jury,  experts  on  one  side  point- 
ing out  the  tender  places  while  others  claimed  nothing 
was  the  matter  with  appellee. 

We  think  the  issue  in  this  case  was  peculiarly  one 
for  the  jury  to  pass  upon.  It  was  a  question  of  fact 
about  which  on  material  questions  the  evidence  is  very 
conflicting  and  irreconcilable.  The  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their  testi- 
mony is  one  of  the  principal  questions  involved.  A 
court  of  review  should  proceed  with  caution  under 
such  circumstances  before  substituting  its  judgment 
for  that  of  a  jury.  It  is  shown  that  the  glands  and 
nerves  of  the  face  were  destroyed  to  such  an  extent 
that  the  face  is  distorted.  The  senses  of  taste  and 
smell  are  claimed  to  be  totally  destroyed,  and  many 
other  injuries  are  claimed  to  have  resulted  from  the 
accident.  The  suffering  necessarily  has  been  great 
and  existed  to  some  extent  fifteen  months  after  the 
accident.  We  think  no  sufficient  reason  for  interfer- 
ing with  the  judgment  has  been  shown.  The  judg- 
ment is,  therefore,  affirmed. 

Affirmed. 
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Western  Union  Telegraph  Company  t.  Fred  Nolan. 
Gen.  No.  4,705. 

1.  Fellow-sebvaxt— foreman  may  aUo  he  a.  A  foreman  may, 
with  respect  to  some  of  his  duties,  be  the  representative  of  his 
master,  and  with  respect  to  other  of  such  duties,  be  the  fellow- 
servant  of  the  person  injured,  and  an  Instruction  which  refuses  to 
present  this  proposition  of  law  to  the  jury  is  erroneous,  where  the 
question  is  pertinent  to  the  issues. 

2.  Instruction — should  not  ignore  issue  of  release  of  damages. 
Where  one  of  the  defenses  interposed  is  that  the  damages  claimed 
have  been  released,  it  is  error  to  Instruct  the  Jury  that  they  may 
render  a  verdict  for  the  plaintiff  without  mentioning  in  such  in- 
struction the  defense  of  release. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Reversed 
and  remanded.  Opinion  filed  March  13,  1907.  Rehearing  denied 
April  4,  1907. 

West,  Eckhabt  &  Taylob,  for  appellant, 
J.  W.  Downey,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  case  brought  by  appellee  to  recover 
damages  for  personal  injuries  inflicted  by  an  electric 
shock  received  while  engaged  as  an  employe  of  appel- 
lant in  stringing  a  telegraph  wire  over  live  electric 
wires  of  third  parties.  Appellee  recovered  a  verdict 
for  $1,500.  A  motion  for  a  new  trial  being  overruled, 
judgment  was  rendered  for  appellee,  and  appellant 
assigns  numerous  errors  in  its  appeal. 

One  count  of  the  declaration  alleges  that  the  de- 
fendant so  negligently  and  carelessly  conducted  its 
work  of  constructing  a  telegraph  line,  that  the  wire 
came  in  contact  with  a  live  electric  light  or  trolley 
wire;  another  count  alleges  that  defendant's  foreman 
negligently  ordered  the  work  to  be  done  in  such  a 
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manner. as  to  cause  a  wire  to  come  in  contact  with  a 
live  electric  or  trolley  wire,  whereby  plaintiff,  while 
in  the  exercise  of  due  care,  was  injured. 

Appellee  was  employed  as  a  ground  man  in  a  con- 
struction crew  of  appellant,  engaged  in  stringing  a 
wire  on  telegraph  poles  along  the  west  side  of  the 
right  of  way  of  the  Big  Four  Bailroad  from  Lock- 
land  to  Cincinnati.  The  railroad  runs  north  and 
south,  and  six  miles  from  Cincinnati  is  crossed  at 
right  angles  by  Mitchell  avenue.  On  the  south  side  of 
Mitchell  avenue  is  a  traction  feed  wire  carrying  600 
volts;  near  the  center  of  the  street  are  two  traction 
wires  carrying  500  volts,  and  on  the  north  side  of  the 
street  are  two  electric  light  wires,  carrying  2,300  volts, 
all  about  the  same  height  from  the  ground. 

Appellee  had  been  engaged  at  this  work  two  and 
one-half  months.  The  wire  was  being  strung  from 
north  to  south  on  the  third  cross  arm  from  the  bot- 
tom, on  poles  that  had  six  or  seven  cross  arms.  A 
hand-car  with  composition  wheels  that  insulated  the 
car  was  used  to  carry  the  reel  upon  which  the  wire 
was  coiled.  The  duty  of  appellee  was  to  distribute 
material  and  assist  in  looking  after  the  reel.  One  of 
appellant's  poles,  about  forty  feet  high,  was  on  the 
north  side  of  Mitchell  avenue,  about  two  feet  south 
of  the  electric  light  wires  which  were  below  the  lowest 
cross  arm.  When  the  crew  reached  Mitchell  avenue 
the  foreman  ordered  the  wire  cut  between  the  pole 
at  the  northwest  corner  of  the  avenue  and  the  rail- 
road right  of  way  and  the  next  pole  north,  and  di- 
rected that  the  hand-car  be  taken  four  or  five  sec- 
tions south  and  the  wire  strung  back.  The  distance 
between  the  poles,  or  sections,  is  about  one  hundred 
and  fifty  feet.  A  rope,  which  is  a'  non-conductor  and 
long  enough  to  reach  from  one  pole  to  another,  was 
tied  to  the  end  of  the  wire  at  the  reel  and  carried  by 
a  lineman  up  the  pole  next  north  of  the  reel  and  placed 
over  the  cross  arm,  dropped  to  the  ground  and  then 
pulled  along  by  the  rope  to  the  next  pole  towards 
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the  avenue  and  then  placed  over  the  cross  arm  upon 
it,  and  in  that  manner  until  the  avenue  was  reached. 
The.*  rope  was  there  thrown  over  the  traction  feed 
wire  and  the  trolley  wires  and  carried  up  and  placed 
over  the  arm  on  the  pole  at  the  avenue,  a  lineman 
being  at  the  top  of  the  pole  on  the  avenue  and  the 
next  pole  south  to  keep  the  slack  out  of  the  wire  as 
it  was  pulled  across  the  avenue,  so  that  it  would  not 
touch  any  of  the  live  wires  they  were  crossing  until 
it  should  be  spliced  with  the  wire  where  it  had  been 
cut  north  of  the  avenue  and  then  pulled  back  tight 
and  fastened  south  of  the  avenue.  After  the  rope  was 
dropped  to  the  ground  from  the  arm  on  the  avenue, 
and  the  men  were  pulling  the  wire  toward  where  the 
wire  was  to  be  spliced,  it  became  charged  with  elec- 
tricity and  the  man  at  the  top  of  the  pole  on  the 
avenue  was  killed  and  appellee,  who  stood  with  his 
hand  on  the  wire  about  ten  feet  from  the  reel  on  the 
hand-car,  was  shocked,  and  being  unable  to  let  go 
of  the  wire  until  it  was  cut,  he  was  thrown  down  and 
his  hands  and  back,  where  he  came  in  contact  with 
the  ground,  were  burned. 

The  negligence  alleged  and  the  theory  of  appellee 
is  that  appellant's  foreman,  Boyd,  was  negligent  and 
careless  in  ordering  the  wire  cut  between  the  pole 
on  the  avenue  and  the  next  one  north,  and  that  it 
should  have  been  cut  between  the  pole  north  of  the 
avenue  and  the  pole  next  north  of  that,  and  the  wire 
ferried  over  the  electric  light  wires  north  of  the  pole 
the  same  as  over  the  live  wires  on  the  avenue  south  of 
it.  That  by  not  carrying  the  wire  over  the  electric 
light  wires  in  the  same  manner  as  it  was  carried  over 
the  feed  and  traction  wires,  when  the  wire  was  pulled 
past  the  pole  on  the  north  side  of  the  avenue  it  touched 
the  light  wires,  which  it  is  claimed  caused  the  injury. 
This  theory  is  corroborated  by  the  fact  that  after 
the  accident  and  after  the  man  on  the  north  pole  was 
killed,  a  man  climbed  up  and  cut  the  wire  they  were 
stringing,  thus  letting  it  drop  on  the  trolley  wire  where 
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it  was  melted.  If  the  shock  had  come  from  the  trac- 
tion wire  it  would  have  melted  at  the  time  of  the 
accident.  This  seems  to  show  that  the  injury  was 
from  contact  with  the  electric  light  wire  which,  al- 
though having  a  higher  voltage,  did  not  have  a  current 
as  effective  to  melt  a  telegraph  wire  as  the  cur- 
rent of  the  trolley  wire.  Appellant  insists  that  the 
proof  does  not  show  where  the  contact  was  between 
the  wire  being  strung  and  the  live  wire,  and  that  it 
may  have  been  in  the  avenue  south  of  the  pole,  and 
if  so  it  was  caused  by  the  negligence  of  the  men  on 
the  top  of  the  two  poles  and  they  were  fellow-serv- 
ants with  the  plaintiff.  The  regular  foreman  was  ab- 
sent and  the  acting  foreman,  Boyd,  was  a  sub-foreman 
who  was  also  a  co-laborer  with  appellee  when  the 
regular  foreman  was  present.  At  the  time  of  the  acci- 
dent the  proof  is  that  he  was  assisting  the  laborers 
in  pulling  the  wire  from  the  pole  on  the  avenue  to 
t;he  next  pole  north.  Appellant  insists  that  appellee 
was  injured  either  by  his  own  want  of  ordinary  care, 
or  by  some  negligence  of  his  fellow-servants  and 
not  by  reason  of  the  negligence  alleged.  If  appel- 
lee's injury  was  not  caused  by  some  negligent  order 
or  negligent  exercise  of  authority  by  Boyd,  or  by 
some  negligence  on  his  part  in  the  performance  of  a 
personal  duty  the  master  owed  to  the  servant,  but 
was  due  to  the  negligence  of  Boyd  in  assisting  as  a 
co-laborer  with  appellee,  then  the  master  is  not  liable. 
Gall  v.  Becksten,  173  HI.  187;  Baier  v.  Selke,  211  HI. 
512.  Under  the  evidence  it  was  a  question  of  fact 
for  the  jury  to  decide  whether  the  injury  was  caused 
by  the  direction  as  to  where  the  wire  should  be  cut 
and  the  splice  made,  or  by  some  negligent  act  of 
Boyd  as  a  fellow-servant,  or  some  other  fellow-serv- 
ant, not  resulting  from  any  exercise  of  authority  by 
Boyd.  The  appellant  requested  an  instruction  telling 
the  jury  that  an  employe  may  be  a  foreman  and  also 
a  fellow-servant;  that  he  may  be  a  foreman  in  the 
matter  of  ordering  how  the  work  shall  be  done  or 
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how  to  do  it,  and  may  be  a  fellow-servant  in  the 
doing  of  the  work;  and  that  if  the  jury  believed  from 
the  evidence  that  Boyd  and  the  plaintiff  at  the  time 
of  the  accident  were  co-operating  in  the  doing  of  the 
work,  then  they  were  fellow-servants  as  to  the  per- 
formance of  said  work,  and  for  any  negligence  of 
Boyd  while  acting  as  such  fellow-servant,  if  from  the 
evidence  the  jury  believed  there  was  any,  the  defend- 
ant is  not  liable.  This  instruction  stated  an  accurate 
proposition  of  law  and  it  was  error  to  refuse  it. 

There  was  in  evidence  a  release  of  damages  signed 
by  appellee  to  the  appellant,  acknowledged  by  appel- 
lee before  a  notary  public,  releasing  all  damages  by 
reason  of  the  injury  sued  for.  Appellee's  instruction 
P  told  the  jury  that  if  they  believed  certain  facts  were 
proved  by  the  evidence,  then  the  defendant  is  liable 
in  damages.  This  instruction  made  no  reference  to 
the  release.  Appellee  had  the  burden  of  overcoming 
this  release.  It  was  error  to  direct  a  verdict  on  cer- 
tain facts  and  omit  therefrom  one  of  the  material 
facts  that  it  was  necessary  for  the  appellee  to  prove 
before  he  was  entitled  to  a  verdict.  For  the  errors 
pointed  out  the  case  must  be  reversed  and  remanded. 

Reversed  and  remanded. 


Joseph  A.  Melendy  et  al.  v.  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company  et  al. 

Gen.  Mo.  4,719. 

1.  Iw JTTBHCS  to  real  pbopebtt — when  cause  of  action  arises, 
token  not,  where  a  railroad  structure,  or  the  like,  is  erected  or 
maintained.  If  the  structure  complained  of  and  which  causes  in- 
jury to  adjacent  property  is  authorized  by  law  and  is  carefully 
and  properly  constructed  and  there  is  no  negligence  in  construc- 
tion, operation  or  maintenance,  there  is  no  liability  if  the  right  to 
such  construction  and  maintenance  has  once  been  obtained  and 
compensated  for.  If,  however,  the  right  to  the  construction  and 
maintenance  of  a  permanent  structure  has  not  been  paid  for,  there 
<ia  but  one  right  of  action  and  there  can  be  but  one  recovery  for 
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all  damages  past  and  future,  and  the  right  of  action  is  in  the 
owner  of  the  estate  that  is  damaged  at  the  time  of  construction. 
But  even  if  the  structure  is  authorized  by  law,  and  compensation 
has  been  paid  for  it,  yet  if  it  is  negligently  constructed,  main- 
tained or  operated,  then  it  is  in  law  not  considered  a  permanent 
structure  but  is  a  continuing  nuisance,  and  a  right  of  action  for 
the  damages  resulting  from  the  negligence  accrues  to  the  person 
who  is  injured  thereby  whenever  the  injury  may  occur,  unless 
the  right  to  maintain  the  nuisance  in  that  particular  manner  has 
been  compensated  for.  A  structure  improperly  and  insufficiently 
constructed  that  unnecessarily  disturbs  the  rights  of  the  adjoin- 
ing property  owners  and  the  continuance  of  which  injury  could 
be  obviated  by  a  proper  construction  is  not  a  permanent  structure, 
and  the  adjacent  landowners  have  the  right  to  assume  that  when 
the  defects  have  been  discovered  they  will  be  remedied,  and  a 
right  of  action  accrues  for  each  successive  injury. 

Action  for  damages  for  overflow  of  land.  Error  to  the  Circuit 
Court  of  Carroll  county;  the  Hon.  Oscab  E.  Heard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Reversed 
and  remanied.    Opinion  filed  March  13,  1907. 

Ealph  E.  Eaton  and  C.  W.  Middlekauff,  for  plaint- 
iffs in  error. 

R.  K.  Welsh,  for  defendants  in  error. 

Me.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  began  this  suit  October  24,  1904, 
against  the  defendants  in  error  to  recover  damages 
suffered  by  reason  of  their  farm  being  flooded  and 
the  depositing  of  sand  thereon  because  of  the  alleged 
negligent  construction  of  a  railroad  across  the  farm. 
At  the  close  of  plaintiffs'  proof  defendants  made  a 
motion  to  exclude  all  the  testimony  and  requested  a 
peremptory  instruction  to  the  jury  to  find  for  the  de- 
fendants. The  court  gave  the  peremptory  instruction 
asked,  and  a  verdict  was  returned  as  directed.  Error 
assigned  upon  the  giving  of  this  instruction  is  the 
only  question  presented  by  counsel. 

In  the  year  1902  the  defendants  built  a  railroad 
from  Ebner  to  Ashdale  across  Carroll  county.     The 
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plaintiffs  thereafter  purchased  a  farm  of  120  acres 
through  which  this  railroad  had  been  built,  and  re- 
ceived a  deed  on  February  29,  1904,  from  Mrs. 
Creager  who  owned  the  farm  and  deeded  to  the  rail- 
road the  right  of  way  before  the  building  of  the  rail- 
road. The  railroad  runs  across  this  farm  in  a  north- 
erly and  southerly  direction;  the  eastern  boundary 
of  the  farm  is  a  public  highway  fifty  rods  east  of  and 
parallel  with  the  railroad.  East  of  the  farm  of  plaint- 
iffs and  across  the  highway  is  the  farm  of  Kellie  B. 
Carpenter.  Sand  creek  has  its  source  over  two  miles 
east  of  plaintiffs'  farm  in  some  high  sand  hills  and 
runs  west  across  the  Carpenter  and  Melendy  farms, 
the  highway  and  defendants'  railroad,  and  empties 
into  Johnson  creek  some  distance  west  of  the  railroad. 
The  railroad  crosses  Sand  creek  practically  at  right 
angles.  The  channel  of  Sand  creek  is  wide  and  from 
one  to  three  feet  deep.  The  creek  channel  is  in  the 
bottom  of  a  small  valley  or  water  basin  varying  from 
two  hundred  to  three  hundred  feet  in  width  across 
the  Carpenter  and  Melendy  farms.  Previous  to  the 
building  of  the  railroad  this  little  valley  always  car- 
ried off  the  surface  water  and  overflow  from  Sand 
creek  and  none  of  the  land  outside  the  water  basin 
was  ever  overflowed.  In  times  of  hard  rain  and 
freshets,  the  water  would  extend  the  whole  width  of 
the  ravine.  Where  the  railroad  crosses  Sand  creek 
the  channel  ran  in  the  center  of  the  basin  which  is 
266  feet  wide  at  that  place.  The  water  of  Sand  creek, 
as  far  as  the  memory  of  witnesses  raised  in  the  neigh- 
borhood extended,  in  times  of  freshet  was  always 
heavily  charged  with  sand  and  ran  with  a  swift  cur- 
rent the  fulj  width  of  this  water  basin  across  the  two 
farms  and  carried  off  the  sand  leaving  but  slight 
traces  of  it.  A  vast  amount  of  sand  from  sandy 
gulches  two  miles  east  has  been  by  the  creek  carried 
across  these  farms  for  many  years  without  causing 
damage  to  either  before  the  railroad  was  built. 
Where  the  railroad  crosses  Sand  creek  defendants 
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built  a  pile  bridge  leaving  a  water  way  forty  feet  wide 
at  the  bottom  and  fifty-eight  feet  wide  at  the  stringers. 
The  opening  on  either  side  of  the  creek  channel  proper 
was  about  six  feet  in  the  clear  and  it  was  about  two 
feet  deeper  in  the  channel.  The  remainder  of  the  val- 
ley being  112  feet  on  the  south  and  106  feet  on  the 
north  was  filled  up  with  the  railroad  embankment, 
which  is  about  eight  feet  high.  The  grade  across  the 
farm  is  built  with  ditches  on  either  side.  After  the  rail- 
road was  built,  and  before  plaintiffs  bought  the  farm, 
sand  began  to  be  deposited  in  the  valley.  In  1903 
it  was  a  foot  and  a  half  deep  near  the  railroad  on  the 
right  of  way,  and  extended  eastward  becoming  shal- 
lower until  it  ran  out.  After  the  Melendys  bought 
the  farm,  freshets  in  the  spring  and  in  July  and  Au- 
gust, 1904,  deposited  sand  to  such  an  extent  that  it 
filled  the  bridge  up  to  within  twenty-two  inches  of 
the  stringers  and  the  entire  water  basin  and  the  creek 
channel  several  feet  deep,  the  deposit  extending  east 
across  the  highway  and  sixty  rods  east  on  the  Car- 
penter farm.  The  Carpenter  and  Melendy  buildings 
are  on  the  south  side  of  the  creek.  The  valley  being 
filled  with  sand,  the  water  left  its  natural  course  and 
went  southwest,  south  of  the  buildings  on  both  farms, 
striking  the  railroad  sixty  rods  south  of  the  bridge 
where  it  broke  across  the  track  and  washed  through 
plaintiffs'  corn  field  to  Johnson  creek.  In  Septem- 
ber the  railroad  company  put  in  a  culvert  where  the 
water  broke  across  the  track,  deepened  the  ditch  on 
the  east  side  of  the  railroad,  and  the  water  now  runs 
in  the  new  channel  to  the  place  sixty  rods  south  of 
the  bridge  then  along  the  east  side  of  the  railroad  to 
the  bridge.  Many  acres  of  land  have  been  covered 
with  sand  from  one  to  five  feet  deep  and  the  crops 
of  plaintiffs  destroyed  by  water  diverted  from  the 
natural  channel  and  running  where  the  ground  was 
never  flooded  before.  The  evidence  tended  to  prove 
that  the  placing  of  the  embankment  in  the  water  basin 
checked  the  flow  of  water  and  formed  a  lake,  permit- 
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ting  the  sand  to  settle,  and  thus  caused  this  diversion 
of  the  water  and  the  covering  of  the  farm  with  sand. 

Able  arguments  and  exhaustive  briefs  have  been 
presented  on  each  side.  Defendants  in  error  insist 
that  under  the  authority  of  K.  &  S.  E.  E.  Co.  v.  Horan, 
x  131  111.  301;  C.  &  E.  I.  E.  E.  Co.  v.  Loeb,  118  111.  203; 
W.,  St.  L.  &  P.  Ey.  Co.  v.  McDougall,  118  111.  229; 
C.  &  A.  E.  E.,  Co.  v.  Maher,  91  HI.  312;  City  of  Cen- 
tralia  v.  Wright,  156  111.  561;  N.  S.  St.  Ey.  Co.  v. 
Payne,  192  111.  243;  N.  K.  Fairbanks  Co.  v.  Bahre,  213 
111.  639;  C,  M.  &  St.  P.  Ey.  Co.  v.  Carpenter,  125  HI. 
App.  306,  and  other  cases,  that  the  Circuit  Court 
properly  instructed  a  verdict  for  the  defendant. 
Upon  the  other  side  it  is  argued  just  as  strenuously 
that  on  the  authority  of  C.  M.  Ey.  Co.  v.  Wachter,  123 
HI.  440;  O.  &  M.  Ey.  Co.  v.  Thillman,  143  111.  127; 
K.  &  S.  B.  B.  Co.  v.  Horan,  supra;  Schlitz  Brewing 
Co.  v.  Compton,  142  HI.  511;  J.  N.  W.  &  S.  E.  E.  E. 
Co.  v.  Cox,  91  HI.  500;  A.,  T.  &  S.  F.  Ey.  Co.  v.  Jones, 
110  HI.  App.  636,  and  other  cases  cited  by  them,  that 
the  court  erred  in  so  instructing  a  verdict. 

Some  of  the  cases  are  cited  on  both  sides  as  author- 
ity for  their  respective  contentions.  Upon  a  careful 
examination  of  these  cases  we  conclude,  that  although 
there  may  be  language  in  some  of  them  not  in  har- 
mony with  expressions  use<J  in  argument  in  others, 
yet  there  is  no  conflict  in  the  principles  therein  an- 
nounced. They  are  in  harmony  and  consistent  with 
each  other,  when  what  is  said  in  them  is  viewed  in 
the  light  of  the  facts  which  were  under  consideration. 
The  rule  of  law  they  announce  is,  that  if  the  structure 
complained  of  and  which  causes  the  injury  to  an  ad- 
jacent property  owner  is  authorized  by  law  and  is 
carefully  and  properly  constructed  with  due  regard 
to  the  rights  of  others,  and  th&re  is  no  negligence 
either  in  construction,  operation  or  maintenance,  there 
is  no  liability,  if  the  right  to  its  construction  and  main- 
tenance has  once  been  obtained  and  compensated  for. 
If  the  right  to  the  construction  and  maintenance  of 
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such  a  structure,  which  in  law  is  considered  perma- 
nent, has  not  been  paid  for,  there  is  but  one  right  of 
action,  and  there  can  be  but  one  recovery  for  all  the 
damages  past  and  future,  and  the  right  of  action  is  in 
the  owner  of  the  estate  that  is  damaged  at  the  time 
of  its  construction.  But  even  if  the  structure  is  au- 
thorized by  law  and  compensation  has  been  paid  for 
it,  yet,  if  it  is  negligently  constructed,  maintained  or 
operated,  then  it  is  in  law  not  considered  a  permanent 
structure  but  is  a  continuing  nuisance,  and  a  right  of 
action  for  the  damages  resulting  from  the  negligence 
accrues  to  the  person  who  is  injured  thereby* when- 
ever the  injury  may  occur,  unless  the  right  to  main- 
tain the  nuisance  in  that  particular  manner  has  been 
compensated  for,  A  structure  improperly  and  in- 
sufficiently constructed,  that  unnecessarily  disturbs  the 
rights  of  the  adjoining  property  owner  and  the  contin- 
uance of  which  injury  could  be  obviated  by  a  proper 
construction,  is  not  a  permanent  structure,  and  the  ad- 
jacent landowners  have  the  right  to  assume  that  when 
the  defects  have  been  discovered  they  will  be  reme- 
died and  a  right  of  action  accrues  for  each  successive 
injury.  In  the  first  case  the  right  of  action  is  in  the 
person  owning  the  land  at  the  time  the  permanent 
structure  was  erected.  In  the  latter  case  the  owner 
of  the  land  when  the  structure  is  erected  has  a  right 
of  action  for  the  injuries  he  suffers,  and  if  he  conveys 
to  another  and  subsequently  the  purchaser  receives 
new  injury  he  will  have  a  right  of  action  for  the  in- 
juries inflicted  upon  the  land  after  he  purchased  it. 
If  the  owner  of  the  land  and  the  owner  of  the  nuis- 
ance should  both  choose  to  consider  the  negligent 
structure  a  permanent  one  and  so  treat  it  and  the 
owner  of  the  structure  should  purchase  the  right  to 
so  maintain  it,  then  there  could  be  no  further  recov- 
ery while  the  nuisance  should  be  maintained  without 
a  change. 

In  the  case  before  us  the  declaration  alleges  "that 
the  defendants  in  building  fills  and  grades,  did  negli- 
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gently,  wrongfully  and  unlawfully  build  and  maintain 
a  certain  levee  or  embankment' '  "without  sufficient 
opening  to  permit  the  natural  and  free  passage  of 
water  through  said  embankment,' '  by  reason  whereof 
large  quantities  of  water  which  before  the  building 
of  said  railroad  naturally  flowed  over  the  premises 
of  defendants,  has  been  obstructed  and  diverted  over 
the  premises  of  plaintiffs  and  the  lands  thereby  be- 
come swampy  and  unfit  for  cultivation,  and  covered 
with  sand.  There  was  evidence  tending  to  prove  the 
allegations  of  the  declaration  and  it  was  a  question 
for  the  jury  to  say  whether  the  structure  was  neg- 
ligently and  carelessly  erected  or  not.  By  the  build- 
ing of  defendants9  railway  218  feet  of  the  valley  was 
filled  and  a  current  of  water,  which  in  freshets  filled 
the  valley  and  flowed  with  a  rapid  current  requiring 
the  full  width  of  the  valley  (which  at  the  railroad  is 
266  feet  wide)  to  pass  off,  was  attempted  to  be  forced 
through  a  space  of  the  width  of  fifty  feet.  The  bridge 
over  Sand  ereek  should  be  constructed  with  due  re- 
gard to  the  habits  of  the  stream  naturally  flowing 
down  the  valley.  0.  &  M.  Ey.  Co.  v.  Thillman,  supra. 
The  evidence  showed  that  for  many  years  periodic- 
ally the  water  filled  the  valley  and  flowed  off  rap- 
idly without  depositing  sand  to  any  material  extent. 
Applying  the  principles  deduced  from  the  authorities 
cited,  if  the  flow  of  the  water  down  this  valley  was 
impeded  in  its  passage  so  that  sand  was  thereby  de- 
posited, the  valley  filled  and  the  stream  diverted  to 
another  course,  and  plaintiffs'  crops  destroyed  be-* 
cause  of  the  negligent  construction  of  the  defendants' 
railroad,  then  it  was  a  continuing  nuisance  with  a  cause 
of  action  for  each  successive  injury  arising  to  the 
person  who  might  be  the  owner  of  the  land  at  the 
time  the  cause  of  action  accrued  until  a  proper  and 
careful  construction  should  be  adopted  in  place  of  the 
negligent  construction,  if  the  present  construction  is 
negligent. 
Counsel    for  defendants  in  error  insist  that  this 
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court,  in  the  case  of  C,  M.  &  St.  P.  By.  Co.  v.  Car- 
penter, which  involved  a  question  'of  damages  to  the 
land  east  of  the  highway  caused  by  this  bridge,  de- 
cided that  this  was  a  permanent  structure.  This  is 
a  misapprehension.  The  opinion  in  that  case  shows 
that  both  sides  agreed  and  consented  that  it  was  a  per- 
manent obstruction  and  that  the  damages  should  be 
assessed  on  that  basis.  No  question  was  raised  in 
that  case  for  this  court  to  determine  whether  it  was 
a  permanent  structure  or  a  continuing  nuisance. 
From  what  has  been  said,  it  results  that  there  was 
error  in  directing  a  verdict  for  the  defendants  and 
the  case  is  reversed  and  remanded. 

Reversed  and  remanded. 


Frank  D.  Everett  et  al.  ?.  Patrick  Foley. 

Gen.  No.  4,698. . 

1.  Trespasses — who  is  not.  A  person  is  not  a  trespasser  who 
uses  as  a  public  way  an  apparently  public  alley,  kept  so  by  the 
defendant,  simply  because  he  steps  over  the  technical  legal  bound- 
ary. 

2.  Personal  injuries — when  trustees  appointed  by  will  person- 
ally liable  for.  Trustees  are  personally  liable  for  injuries  resulting 
from  the  negligent  maintenance  of  property  where  all  the  duties 
devolving  upon  them  are  those  which  ordinarily  devolve  upon  the 
absolute  owners  of  property. 

3.  Personal  injuries — when  landlord  liable  for.  A  landlord  is 
liable  for  personal  injuries  which  result  from  a  dangerous  con- 
dition of  the  premises  where  such  dangerous  condition  existed  at 
the  time  of  the  letting. 

4.  Res  ipsa  loquitur  doctrine  of  explained.  When  the  doctrine 
of  res  ipsa  loquitur  is  applicable,  the  burden  of  explaining  the  neg- 
ligence is  on  the  defendant;  nevertheless  the  burden  of  proof  is 
not  upon  the  defendant  but  he  is  only  required  to  rebut  the  pre- 
sumption arising  from  the  proven  facts. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Lake  county;  the  Hon.  Charles  H.  Donnelly,  Judge,  pre- 
siding.   Heard  in  this  court  at  the  April  term,  1906.    Reversed  and 
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remanded.    Opinion  filed  November  9,  1906.    Rehearing  denied  and 
opinion  modified  April  4,  1907. 

David  L.  Zook  and  Reuben  W.  Coon,  for  appellants. 

Frank  A.  Eookhold  and  Wiley  W.  Mills,  for  ap- 
pellee ;  Charles  Whitney,  of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  sued  defendants  to  recover  for  personal 
injuries  suffered  by  him  from  being  struck  by  an  iron 
shutter  falling  from  an  upper  window  of  a  building 
which  defendants  were  possessed  of  as  trustees  under 
a  will.  Plaintiff  recovered  a  verdict  and  judgment 
for  $10,000  and  defendants  appeal. 

The  declaration  was  amended  after  the  verdict,  and 
in  its  present  form  the  first  count  alleges  that  the  de- 
fendants were  possessed  of  a  certain  building  on  the 
21st  day  of  July,  1904,  and  then  and  there  and  fqr  a 
long  time  prior  thereto  negligently  permitted  the  said 
building  to  become  and  remain  in  bad  repair ;  that  the . 
said  building  was  furnished  with  metal  shutters  to 
the  windows  where  the  same  abutted  upon  or  near  a 
public  alley,  and  that  defendants  did  then  and  there 
and  for  a  long  time  prior  thereto  permit  the"  said 
shutters  and  the  fastenings  thereto  to  become  and  re- 
main in  a  bad  state  of  repair,  so  that  there  was  great 
danger  of  their  falling  from  the  window  into  the  alley 
and  that  defendants  knew,  or  ought  to  have  known,  of 
their  said  condition,  and  that  as  a  result  of  said  negli- 
gence one  of  said  shutters  became  detached  and  fell 
upon  and  injured  plaintiff,  etc.  The  second  count 
alleges  that  defendants  were  possessed  of  and  con- 
trolled, etc.,  and  that  defendants  being  so  possessed, 
negligently  permitted  one  of  said  shutters  to  become 
and  remain  in  bad  repair  and  the  metal  of  which  it 
was  constructed  and  the  hinges  thereof  to  become  de- 
cayed and  rotten,  etc.  The  third  count  alleges  that  de- 
fendants on,  to  wit,  July  21,  1904,  were  possessed  of 
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and  controlled  a  certain  lot  and  the  building  thereon, 
and  on  the  first  day  of  May,  1904,  being  so  possessed, 
did  then  and  there  lease  the  same  to  the  Wonderland 
Company,  and  that  for  a  long  time  prior  to  said  first 
day  of  May  the  said  building  was  and  had  remained  in 
a  bad  state  of  repair,  in  this,  that  one  of  the  metal 
shutters  and  the  hinges  or  fastenings  by  which  it  was 
connected  with  the  wall  were  decayed  and  insufficient 
to  sustain  the  shutter,  etc.  The  fourth  count  differs 
from  the  second  in  leaving  out  the  word  "controlled." 
The  fifth  alleges  that  defendants  were  possessed  of 
said  building  and  so  negligently  and  carelessly  kept 
the  same  that  a  metal  shutter  became  detached  and 
fell  upon  plaintiff,  etc.  All  the  counts  allege  plaintiff 
to  have  been  in  a  public  alley  in  the  exercise  of  due 
care. 

The  will  of  James  Campbell,  which  was  admitted 
to  probate  in  1889,  "gives  and  bequeaths"  to  George 
H.  Campbell  and  Frank  D.  Everett  in  trust,  the  es- 
tate of  the  testator,  to  take  possession  of,  keep,  pro- 
tect and  improve  the  same  during  the  lifetime  of  the 
wife  of  the  testator  and  for  ten  years  thereafter,  and 
authorizes  the  trustees  to  borrow  to  the  amount  of 
$50,000  to  improve  and  protect  said  estate  from  waste. 
On  October  21,  1903,  appellants,  trustees,  executed  a 
lease  of  the  four  story  brick  building  at  150  and  152 
South  Clark  street,  Chicago,  to  the  Wonderland  Com- 
pany of  Chicago  for  a  museum  from  May  1,  1904,  to 
May,  1908,  for  a  rental  of  $36,000,  payable  in  monthly 
installments.  In  the  second  clause  of  the  lease  it  is 
stated  that  the  lessee  has  examined  the  premises  and 
received  the  same  in  good  order  and  repair,  and  that 
no  representations  as  to  its  condition  have  been  made 
by  the  lessors  and  that  the  lessee  will  keep  said  prem- 
ises in  good  repair  during  the  term  at  its  own  ex- 
pense. The  third  clause  provides  that  the  lessors  shall 
not  be  liable  for  any  damage  occasioned  by  failure  to 
keep  said  premises  in  repair.  In  the  rear  of  the  de- 
mised premises  is  an  alley  ten  feet  wide.    The  build- 
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ing  does  not  cover  the  back  six  feet  of  the  lot.  Nine 
and  one-half  inches  inside  the  alley  line  of  the  lot  is  an 
iron  rail  nine  and  one-half  inches  high  and  five  inches 
wide,  placed  there  as  a  cnrb  to  keep  teams  from 
getting  nearer  to  the  bnilding.  On  the  21st  day  of 
July,  1904,  appellee,  a  laborer,  went  into  the  alley  in  the 
rear  of  this  building  and  sat  down  on  the  iron  rail  to 
eat  his  lunch.  An  iron  shutter  about  eleven  feet  long 
and  two  feet  wide  fell  from  a  window  of  one  of  the 
upper  stories  of  this  building  and  struck  appellee, 
knocking  him  unconscious  and  seriously  injuring 
him. 

It  is  insisted  that  appellee  was  at  the  time  of  this 
injury,  a  trespasser  and  not  in  the  exercise  of  due 
care.  The  appellee  had  the  right  to  go  into  the  alley 
to  eat  his  lunch,  or  to  drink  a  glass  of  beer.  The  iron 
beam  was  a  few  inches  inside  the  alley  line.  Appel- 
lee could  not  know  where  the  technical  line  of  the  al- 
ley was.  JBy  building  the  iron  curb  inside  the  line  of 
the  alley,  the  property  outside  the  curb  had  been 
thrown  open  to  the  public,  and  appellee  had  the  right 
to  use  the  whole  of  the  apparent  public  way.  There 
is  no  principle  of  law  which  will  warrant  a  court  in 
holding  a  person  to  be  a  trespasser,  who  uses  as  a 
public  way  an  apparently  public  alley,  kept  so  by  the 
defendant,  simply  because  he  steps  over  the  techni- 
cal legal  boundary.  To  impose  upon  a  person  law- 
fully using  public  alleys  the  duty  of  ascertaining  at 
his  peril  the  technical  division  lines,  before  venturing 
to  use  the  alley,  would  be  an  appropriation  of  public 
property  in  behalf  of  abutting  property  owners. 
When  the  owner  of  land  invites  the  public  to  make 
use  of  it  by  connecting  it  with  a  public  passageway 
as  a  part  thereof,  he  must  use  due  care  to  keep  the 
same  in  a  reasonably  safe  condition.  Tomle  v.  Hamp- 
ton, 129  HI.  379;  Crogan  >v.  Schiele,  53  Conn.  186. 
The  evidence  warranted  the  conclusion  however,  that 
appellee  was  in  the  alley  when  he  was  struck.  The 
shutter  lay  on  him  in  the  alley,  and  witnesses  testi- 
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fied  he  was  in  the  alley  some  feet  from  the  iron  rail, 
attempting  to  escape  from  the  impending  danger.  We 
are  of  the  opinion  the  jury  were  warranted  in  finding 
appellee  was  in  the  exercise  of  due  care. 

It  is  next  insisted  that  there  was  no  right  of  action 
against  appellants,  first,  because  they  were  only  pos- 
sessed as  trustees  under  the  will  of  James  Campbell; 
and  second,  because  they  had  leased  the  premises  to  the 
Wonderland  Company.  The  will  gives  the  premises  to 
appellants  as  trustees,  giving  them  exclusive  control 
over  the  property  until  ten  years  after  the  death  of  tes- 
tator's  widow,  and  gives  them  authority  to  mortgage  it 
to  the  extent  of  $50,000,  to  improve  and  repair  it,  and  to 
preserve  it  from  waste.  It  directs  them  to  take  posses- 
sion of,  keep  and  protect  the  estate,  and  provides  the 
means  to  keep  up  repairs,  if  the  income  should  not 
be  sufficient.  Appellants  accepted  the  trust  by  quali- 
fying under  the  will  and  taking  charge  of  the  prop- 
erty. All  persons  who  had  occasion  to  deal  with  this 
property  must  do  so  through  the  appellants.  All  the 
'  duties  which  devolve  upon  the  owners  of  property 
were  the  duties  of  appellants,  and  if,  through  their 
negligence,  any  person  should  be  injured,  they  are 
^personally  liable  for  the  damages  that  result  there- 
from. Sherman  &  Eedfield  on  Neg.,  112,  115;  Keat- 
ing v.  Stevenson,  21  App.  Div.  (N.  Y.)  604;  Norling 
v.  Allee,  131  N.  Y.  622;  Ferrier  v.  Trepannier,  24  Can. 
S.  C.  86;  Shepard  v.  Creamer,  160  Mass.  496:  Belvin's 
Excrs.  v.  French,  85  Va.  81. 

Upon  the  second  proposition,  the  property  having 
been  leased  to  the  Wonderland  Company,  appellants 
will  be  held  liable,  if  at  the  time  of  the  leasing  and 
taking  possession  by  the  tenant  on  May  1st,  the  prem- 
ises were  in  bad  repair.    If  the  injury  happened  be- 
'  cause  of  a  dangerous  condition  existing  at  the  time 
J  of  the  leasing,  then  it  was  the  duty  of  appellants  to 
!  see  that  the  dangerous  condition  was  remedied.    Ap- 
\  pellants  could  not  by  making  a  lease  binding  tenants 
'  to   repair,   avoid   their  own  legal  obligation.     If  a 
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dangerous  condition  existed  and  by  ordinary  dili- 
gence appellants  would  have  discovered  and  remedied 
the  condition,  then  it  was  negligence  on  their  part 
not  to  have  done  so.  While  it  is  a  general  rule  that 
the  tenant  or  occupant  of  premises  is  liable  for  in- 
juries to  third  persons  arising  from  neglect  to  re- 
pair, yet  the  exception  is  as  well  established  as  the 
rule  itself,  that  where  the  premises  are  rented  in  a  bad 
state  of  repair,  the  landlord  is  liable  for  injuries 
caused  thereby.  Gridley  v.  Bloomington,  68  111.  47; 
Peoria  v.  Simpson,  110  111.  294;  Helbig  v.  Slaughter, 
95  HI.  App.  623;  Borman  v.  Sandgren,  37  111.  App. 
160. 

That  appellee  was  injured  by  a  shutter  falling  from  a 
building  of  which  appellants  were  possessed,  but  which 
was  leased  to,  and  under  the  control  of  the  Wonderland 
Company,  is  certain.  If  the  evidence  shows  that  the 
shutter  fell  because  of  a  statp  of  decay  that  existed  on 
May  1st,  and  which  the  appellants  by  reasonable  care 
would  have  known  of  and  remedied,  then  the  judgment 
must  be  affirmed.  The  evidence  shows  that  the  shutter 
was  made  of  thin  iron,  with  an  iron  border  half  an  inch 
thick  and  two  inches  wide  all  around  it.  It  was  old, 
and  had  holes  rusted  through  the  thin  portion  of  it. 
It  was  fastened  to  the  wall  by  three  hinges.  The  evi- 
dence of  both  sides  is  that  after  the  shutter  had  fallen, 
two  of  the  hinges  were  on  it  apparently  sound  and  un- 
injured. There  is  evidence  that  the  third  hinge  broke 
off  when  a  bystander  attemped  to  lift  the  shutter  off 
appellee,  but  the  preponderance  of  the  evidence  shows 
that  all  three  hinges  were  on  the  shutter  intact  and  un- 
broken up  to  the  day  of  the  trial.  If  there  were  two 
sound  hinges  on  the  shutter  after  it  fell,  intact  and  un- 
broken, then  it  is  manifest  it  did  not  fall  because  the 
parts  of  the  hinges  on  the  shutters  were  rusted  and 
rotten.  That  allegation  of  the  declaration  is  not  sus- 
tained. One  witness  in  testimony  not  responsive  to  the 
question  put  to  him,  said  you  could  see  where  the 
bricks  rotted  away  and  the  hinges  fell  out,  but  this  was 
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excluded  by  the  court  on  motion,  apparently  because  it 
was  not  responsive  to  the  question  asked,  and  appel- 
lee did  not  further  pursue  that  suggestion.  The  only 
evidence  in  the  record  as  to  negligence  is  evidence  con- 
cerning  the  condition  of  the  shutter  and  the  part  of 
the  hinges  on  the  shutter,  and  that  the  shutter  fell 
There  is  no  evidence  that  the  part  of  the  hinges  at- 
tached to  the  wall  either  broke  or  became  detached, 
or  were  in  any  way  defective.  If  it  is  the  fact  that  the 
hinges  had  become  loose  in  the  wall  and  that  brick  fell 
with  the  shutter,  then  the  accident  was  not  caused  by 
the  rusty  shutter  and  hinges,  but  by  the  rotten  or  de- 
cayed wall.  If  the  proof  had  been  made  that  was  sug- 
gested by  the  answer  of  the  witness  that  was  ex- 
cluded, then,  perhaps,  a  verdict  might  have  been  sus- 
tained under  the  fifth  count.  The  maxim  res  ipsa  lo- 
quitur is  relied  upon  by  appellee,  and  counsel  cite  the 
cases  of  Mullen  v.  St.  John,  57  N.  Y.  567 ;  Kearney  v. 
London,  etc.,  L.  E.,  6  Q.  B.  759;  Tarry  v.  Ashton,  1  Q. 
B.  314;  R.  R.  Co.  v.  Hopkins,  54  Ark.  209,  as  authority 
for  the  application  of  that  maxim  in  this  case.  These 
cases  hold  that  an  inference  of  negligence  arises  from 
the  occurrence  of  an  accident  of  this  kind ;  that  when 
damage  is  done  by  the  falling  of  objects  into  a  high- 
way from  a  building,  the  modern  rule  is  that  the  acci- 
dent, in  the  absence  of  explanation,  is  of  itself  evi- 
dence of  negligence  that  the  burden  of  rebutting  the 
presumption  of  negligence  is  upon  the  occupant  of  the 
building.  While  the  cases  state  that  when  the  doc- 
trine of  res  ipsa  loquitur  is  applicable,  the  burden  of 
explaining  the  negligence  is  on  the  defendant,  yet  this 
does  not  mean  that  the  burden  shifts  to  the  defendant, 
but  only  that  the  defendant  must  rebut  the  presump- 
tion arising  from  the  proven  facts.  The  phrase,  "the 
burden  of  proof,"  is  Used  in  the  sense  of  the  duty  of 
producing  evidence,  while  the  obligation  of  establish- 
ing the  truth  of  the  claim  by  a  preponderance  of  the 
evidence  rests  throughout  upon  the  party  asserting 
the  affirmative  of  the  issue,  and  unless  he  meets  this 
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obligation  upon  the  whole  case  he  fails,  "The  burden 
of  proof  never  shifts  during  the  course  of  a  trial,  but 
remains  with  him  ( plaintiff )  to  the  end."  Chicago  Un. 
Tr.  Co.  v.  Mee,  218  111.  9.  If  this  case  were  against  the 
Wonderland  Company  this  rule  might  be  applicable, 
and  negligence  in  such  case  might  be  inferred  from 
the  occurrence  itself.  Appellee  confined  his  proof  to 
the  shutter  itself  and  the  parts  of  the  hinges  attached 
thereto,  with  the  fact  that  it  fell  into  the  alley.  Holes 
that  were  in  the  thin  portion  of  the  shutter  from  the 
action  of  the  laws  of  nature  would  not  cause  the  shut- 
ter to  fall  while  the  hinges  were  sound  and  attached 
to  the  frame.  That  the  shutter  and  hinges  were  rusted 
and  the  shutter  fell,  would  not  justify  an  inference 
that  the  parts  of  the  hinges  in  the  wall  were  loose 
and  fell  out,  or  that  the  mortar  or  brick  were  decayed, 
permitting  the  hinges  to  become  detached  from  the 
wall.  The  record  is  devoid  of  proqf  concerning  the 
wall  or  that  any  parts  of  the  hinges  became  broken 
or  decayed  by  natural  laws  so  as  to  be  unsafe  or  be- 
come detached  from  the  wall.  Appellants  parted  with 
control  of  the  building  May  1st,  and  in  order  to  hold 
them  responsible  it  must  be  shown  that  what  caused 
this  shutter  to  fall  was  that  it  was  out  of  repair  and 
in  an  unsafe  condition  at  the  time  appellants  deliv- 
ered the  building  to  the  tenants,  and  this  is  not  shown. 
For  aught  that  appears  here  the  falling  of  the  shutter 
may  have  been  due  solely  to  the  negligence  of  the 
tenants,  or  to  some  condition  arising  after  May  1st. 
Because  of  this  failure  of  proof  to  sustain  the  verdict, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Elgin,  Aurora  &  Southern  Traction  Company  t.  Lyman 

B.  Wilcox. 
Gen.  No.  4.789. 

1.  Ordinary  care — when  carrier  only  required  to  exercise.  A 
carrier  is  only  required  to  exercise  ordinary  care  with  respect  to 
persons  upon  or  passing  over  its  tracks. 

2.  Negligence — when  instruction  as  to,  erroneous.  An  instruo 
tlon  is  erroneous  which  directs  a  verdict  for  the  plaintiff  in  an  ac- 
tion on  the  case  if  the  Jury  find  certain  facts,  without  leaving  the 
question  to  such  Jury  as  to  whether  such  facts  constitute  negli- 
gence. 

3.  Instructions — must  not  be  argumentative.  Instructions  argu- 
mentative in  form  should  be  refused. 

4.  Variance — rule  with  respect  to  correspondence  between  allega- 
tions and  proofs  defined.  The  rule  that  the  proof  must  correspond 
with  the  allegations  applies  only  to  such  allegations  as  are  in  them- 
selves material  to  the  action,  or  to  those  immaterial  allegations 
which  are  so  interwoven  with  those  that  are  material  as  to  make 
the  latter  depend  upon  them  and  thus  expose  both  to  a  traverse. 

5.  Expert  witness — how  inquiry  with  respect  to  cause  of  injury 
should  be  put  to.  Where  the  cause  of  an  injury  is  sought  to  be 
proven  by  an  expert  witness  the  question  properly  should  describe 
a  hypothetical  case  corresponding  to  the  facts  claimed  to  exist 
and  the  witness  may  tell  in  the  abstract  what  might  have  caused 
the  condition. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Reversed  and  re- 
manded.   Opinion  filed  March  13,  1907. 

Hopkins,  Peffers  &  Hopkins,  fcr  appellant. 

C.  H.  Wayne  and  D.  B.  Sherwood,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  was  driving  a  team  of  horses  hitched  to  an 
enclosed  milk  wagon  on  Grove  avenue,  having  just 
driven  off  Prairie  street,  in  the  city  of  Elgin,  when  an 
electric  street  car  of  appellant  collided  with  the  wagon 
and  damaged  the  horses  and  injured  appellee.    Appel- 
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lee  brought  suit,  alleging  negligence  of  appellant  in 
operating  its  cars,  and  recovered  judgment  for  $700. 
There  was  a  conflict  in  the  testimony  as  to  whether  the 
team  was  driven  diagonally  across  the  track,  also  as  to 
the  rate  the  car  was  going,  and  where  the  car  was  when 
the  team  was  first  driven  upon  the  avenue.  These 
facts  were  very  material  in  passing  upon  the  questions 
of  the  degree  of  care  exercised  by  appellee  and 
whether  appellant  was  negligent  or  not.  In  such  case 
it  was  important  that  the  instructions  should  be  ac- 
curate. The  court  gave  to  the  jury,  at  the  appellee's 
request,  this  instruction : 

"The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiff's  wagon  was  run 
into  while  crossing  defendant's  tracks  at  Grove  avenue 
and  Prairie  street,  while  the  plaintiff  was  endeavor- 
ing to  cross  the  defendant's  tracks,  by  a  cap  under  the 
management  and  control  of  an  agent  or  servant  of  the 
defendant,  and  that  the  plaintiff  was,  at  and  before 
the  collision,  in  the  exercise  of  reasonable  care  for  his 
own  safety,  and  that  the  person  in  control  of  said  car 
could,  by  the  exercise  of  all  the  means  at  his  command, 
have  avoided  the  collision,  then,  by  the  law,  the  de- 
fendant was  guilty  of  negligence  in  not  avoiding  such 
collision,  and  the  plaintiff  is  entitled  to  recover  in  this 
action  whatever  damages  the  evidence  may  show  he 
has  sustained.' ' 

This  instruction  imposes  upon  the  appellant  a 
greater  degree  of  care  than  the  law  requires.  Ap- 
pellee was  not  a  passenger  on  appellant's  car,  but  a 
traveller  using  the  street  in  common  with  appellant. 
The  only  requirement  of  the  law  in  such  case  is  that 
the  parties  exercise  ordinary  or  reasonable  care  to 
avoid  injuring  each  other.  The  part  of  the  instruc- 
tion which  we  italicized  required  of  the  appellant  an 
extraordinary  and  unusual  degree  of  care.  If  the 
appellant's  employes  had  seen  the  car,  concerning 
which  the  instruction  is  silent,  still,  ordinary  care  to 
avoid  the  accident  is  all  the  law  requires.  Kankakee 
K  B.  Co.  v.  Lade,  56  111.  App.  454;  West  Chicago  St. 
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Ey.  v.  Wizemann,  83  111.  App.  402.  This  instruction 
also  directs  a  verdict  on  certain  facts  without  leaving 
the  question  to  the  jury  to  determine  whether  such 
facts  constituted  negligence. 

The  fourth  instruction  was  also  erroneous  in  requir- 
ing more  than  reasonable  care  at  street  intersections. 
Such  facts  as  might  constitute  reasonable  care  at  other 
places  might  not  be  reasonable  care  at  street  inter- 
sections, but  the  degree  of  care  required  by  law  is  the 
same  in  all  places.  All  parties  using  the  public  streets 
in  common  are  required  at  all  times  and  places  to  use 
ordinary  care  to  avoid  injuring  others.  The  fourth 
instruction  was  also  argumentative.  If  the  jury  fol- 
lowed these  instructions  and  believed  appellee  was  in 
the  exercise  of  ordinary  care,  and  a  collision  occurred, 
it  must  have  found  appellant  guilty,  notwithstanding 
it  may  have  exercised  a  much  higher  degree  of  care 
than  the  law  requires. 

Appellant  also  complains  of  the  refusal  of  certain 
instructions  requested  by  it.  The  declaration  is  very 
loosely  and  inartistically  drawn.  It  pleads  evidence 
and  contains  much  surplusage.  It  pleads  that  just 
before  the  accident  "suddenly  he  heard  one  of  the  de- 
fendants cars  approaching ;"  that  "plaintiff  looked 
both  up  and  down  the.  street ;"  "that  plaintiff  was 
thrown  with  great  violence  over  certain  boxes.' '  The 
proof  shows  plaintiff  first  saw  the  car  in  place  of  hear- 
ing it.  The  defendant  singled  out  each  of  these  aver- 
ments, and,  by  an  instruction  concerning  each  aver- 
ment, requested  the  court  to  instruct  that  they  were 
material,  and  that  unless  the  averment  was  proved  as 
alleged  by  a  preponderance  of  the  evidence  the  jury 
must  find  for  the  defendant.  The  rule  that  the  proof 
must  correspond  with  the  allegations,  applies  only  to 
such  allegations  as  are  in  themselves  material  to  the  ac- 
tion, or  to  those  immaterial  allegations  which  are  so  in- 
terwoven with  those  that  are  material  as  to  make  the 
latter  depend  upon  them  and  thus  expose  both  to  a 
traverse.    Whenever  the  defendant  can  single  out  an 
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allegation,  and  by  a  special  traverse  of  that  allegation 
defeat  the  cause  of  action,  then  it  is  material  and  the 
proof  must  correspond.  A  variance  between  the  proof 
and  immaterial  averments  which  may  be  atricken  out 
as  surplusage  without  destroying  the  legal  effect  is 
not  fatal.  Stearns  v.  Eeidy,  135  111.  119;  Chicago  & 
West  Div.  Ey.  v.  Mills,  105  111.  63;  Sundmacker  v. 
Block,  39  111.  App.  553;  22  Ency.  PL  &  Pr.  553.  There 
was  no  error  in  refusing  the  instructions  because  they 
were  based  upon  immaterial  allegations. 

An  expert  witness  testified  that  he  found  the  appel- 
lee suffering  from  neurasthenia.  He  was  then  asked 
what  was  the  cause  of  the  neurasthenia.  His  reply 
was  "the  accident.' '  The  answer  should  have  been 
excluded.  An  expert  witness  should  testify  to  ab- 
stract principles  and  allow  the  jury  to  make  the  ap- 
plication to  the  case  being  tried,  otherwise  the  wit- 
ness assumes  the  right  and  duty  of  the  jury.  The 
question  properly  should  describe  a  hypothetical  case 
corresponding  to  the  facts  claimed  to  exist,  and  the 
witness  may  tell  in  the  abstract  what  might  have 
caused  the  condition.  111.  Cent.  R.  E.  v.  Smith,  208 
111.  608;  Chicago  v.  Powers,  117  111.  App.  453. 

From  what  has  been  said  it  follows  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Willis,  having  presided  at  the  trial  of 
this  case  in  the  lower  court,  took  no  part  in  its  decision 
here. 


James  Holland  v.  The  People  of  the  State  of  Illinois. 

Gen.  No.  4,732. 

1.  Fine — who  should  impose,  in  prosecution  for  misdemeanor 
before  justice.  In  a  prosecution  for  a  misdemeanor  before  a  justice 
of  the  peace,  the  fine  should  be  imposed  by  the  jury. 

2.  Criminal  prosecution — when  accused  may  waive  statutory  pro- 
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cedure.    In  a  prosecution  for  a  misdemeanor  the  accused  may  waive 
any  of  his  rights. 

3.  Bill  of  exceptions — how  may  not  be  impeached.  The  recitals 
of  a  bill  of  exceptions  cannot  be  contradicted  or  varied  by  the  af- 
fidavits of  parties  or  their  counsel. 

Action  commenced  before  justice  of  the  peace.  Error  to  the 
Circuit  Court  of  Carroll  county;  the  Hon.  Oscab  E.  Heard,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

W.  H.  A.  Renneb,  for  plaintiff  in  error. 
Franklin  J.  Stbansky,  for  defendant  in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  arrested  charged  with  assault 
and  battery  on  a  complaint  filed  before  a  justice  of  the 
peace  in  November,  1905.  Successive  changes  of 
venue  were  taken  by  the  People  and  the  defendant. 
The  defendant  was  finally  tried  before  a  justice  of  the 
peace  by  a  jury,  and  a  verdict  of  guilty  of  assault  and 
battery  returned  by  the  jury  which  fixed  the  fine  at 
five  dollars.  Plaintiff  in  error  took  an  appeal  to  the 
Circuit  Court.  Upon  the  trial  in  tthe  Circuit  Court  by 
a  jury,  after  the  evidence  had  been  heard,  the  People, 
by  the  state's  attorney  of  Carroll  county,  asked  the 
court  to  give  the  following  instruction:  "The  court 
instructs  the  jury  that  if  you  find  the  defendant  guilty 
of  assault  and  battery  the  form  of  your  verdict  will 
be  'we,  the  jury,  find  the  defendant  guilty  of  assault 
and  battery  in  the  manner  and  form  as  charged  in  the 
complaint  and  we  fix  the  fine  at  $.  .'  "  An  instruc- 
tion similar  in  form  was  asked  concerning  the  verdict 
if  the  jury  should  find  the  defendant  guilty  of  assault 
only.  Thereupon,  in  open  court,  before  passing  upon 
these  instructions,  the  presiding  judge  asked  the  attor- 
ney for  the  defendant,  in  his  presence,  what  the  form 
of  the  verdict  should  be,  and  he  said:  "The  jury 
should  pass  solely  upon  the  question  of  guilt,  and  if 
the  defendant  was  found  guilty  the  fine  was  a  matter 
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for  the  court/ '  The  state's  attorney  consented  to  the 
suggestion  of  the  attorney  for  the  defendant.  Counsel 
for  the  defendant  stated  in  open  court,  in  the  presence 
of  the  defendant,  that  it  would  not  be  possible  for  him 
and  the  defendant  to  be  present  the  next  morning,  and 
consented  that  the  jury  should  be  instructed  without 
either  the  parties  or  counsel  being  present,  and  re- 
quested the  court  to  explain  to  the  jury  the  reason  for 
their  absence.  The  court  gave  the  instructions  as 
modified  on  the  suggestion  of  counsel  *£ or  defendant. 
The  jury  returned  a  verdict  finding  the  defendant 
guilty  of  an  assault.  Defendant  moved  to  set  aside 
the  verdict  and  for  a  new  trial,  and  objected  to  the 
court  assessing  any  fine  on  the  ground  that  a  fine  could 
only  be  assessed  by  the  jury.  Motions  of  the  defend- 
ant for  a  new  trial  and  in  arrest  of  judgment  having 
been  overruled,  judgment  was  rendered  on  the  verdict 
and  a  fine  of  three  dollars  imposed  by  the  court.  The 
defendant  insists  there  was  error  in  imposing  this 
fine.  Section  5  of  article  XVIII  of  the  Justice's  Act 
(properly  division  IX  of  the  Criminal  Code)  provides 
that  in  justice's  court,  if  the  jury  find  the  accused 
guilty,  they  shall  assess  the  fine.  Section  9  provides 
that  the  defendant  may  take  an  appeal  to  the  Circuit 
Court  in  the  same  time  and  manner,  and  upon  the 
same  conditions  and  with  like  effect,  and  like  proceed- 
ings may  be  had  thereon  as  in  civil  cases.  Section 
11  provides  that  if,  upon  such  appeal,  the  defendant 
shall  be  found  guilty,  judgment  shall  be  rendered 
against  both  principal  and  surety  in  the  appeal  bond, 
for  the  amount  of  the  fine  assessed  by  the  jury  in  said 
court.  Under  section  9  of  division  XIV  of  the  Crim- 
inal Code,  in  proceedings  begun  in  the  Circuit  Court 
for  assault  and  battery,  the  jury  pass  only  upon  the 
question  of  the  guilt  or  innocence  of  the  defendant 
and  the  court  fixes  the  penalty.  Under  the  statute  the 
court  has  no  authority  to  fix  the  fine  on  an  appeal 
from  a  case  begun  before  a  justice,  because  the  statijte 
says  "like  proceedings  may  be  had  thereon  as  in  civil 
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cases,' '  and  judgment  shall  be  rendered  "for  the 
amount  of  the  fine  fixed  by  the  jury."  The  record 
in  this  case  shows  that  the  People  asked  that  the  jury 
assess  the  fine  if  they  should  find  the  defendant  guilty, 
as  provided  by  the  statute  in  appealed  cases,  and  the 
defendant,  by  his  attorney,  thereupon  stated  that  "the 
jury  should  pass  solely  upon  the  question  of  guilt,  and 
if  the  defendant  was  found  guilty  the  fine  was  a  matter 
for  the  court."  This  is  only  a  misdemeanor.  In  a 
misdemeanor  the  defendant  may  waive  any  of  his 
rights  on  the  trial.  He  could  have  waived  trial  by 
jury  and  could  have  been  tried  and  found  guilty  and 
had  a  fine  assessed  against  him  by  the  court.  If  the 
defendant  can  now  take  advantage  of  the  procedure 
that  the  record  shows  he  caused,  then  the  defendant, 
by  his  attorney,  may  intentionally  mislead  the  court 
and  take  advantage  of  his  own  wrong.  A  defendant 
ought  not  to  be  permitted  to  take  advantage  of  the 
course  of  procedure  which  he  causes  the  trial  court  to 
pursue.  It  has  been  held  to  be  the  law  that  even  in 
cases  of  felony  that  a  defendant  may  waive  some  of 
his  statutory  rights,  and  that, he  cannot  assign  error 
upon  what  he  has  consented  and  agreed  to,  when  he 
is  not  damaged  thereby.  Bow  v.  People,  160  111. 
438 ;  Bruen  v.  People,  206  HI.  417.  The  court  assessed 
the  lowest  possible  fine.  The  defendant  was  not  dam- 
aged by  the  procedure  of  the  court  taken  at  his  in- 
stance. A  defendant  cannot  assign  for  error  in  a  civil 
or  criminal  proceeding  any  decision,  order  or  judg- 
ment of  the  court  which  is  manifestly  in  his  favor. 
The  jury  found  the  defendant  guilty;  they  could  not 
have  assessed  a  fine  less  than  three  dollars.  There 
was  no  reversible  error  in  the  court  assessing  the 
minimum  penalty  upon  a  procedure  consented  to  or 
suggested  by  the  defendant's  counsel  in  the  presence 
of  the  defendant. 

On  the  hearing  of  the  motion  for  a  new  trial  an 
effort  was  made  to  show  by  affidavits  that  the  defend- 
ant was  not  present  when  his  counsel  suggested  the 
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change  that  was  made  as  to  the  form  of  the  verdict, 
and  that  the  suggestion  of  counsel  was  only  as  to  what 
the  form  of  the  verdict  should  be  as  to  his  guilt  or  in- 
nocence if  the  jury  should  find  the  defendant  guilty, 
but  that  he  did  not  consent  that  the  court  should  as- 
sess that  fine.  The  recitals  of  a  bill  of  exceptions  are 
conclusive  as  to  what  are  therein  contained.  It  is  to 
be  presumed  the  judge  knew  what  occurred  on  the 
trial.  "The  affidavit  of  a  defendant  cannot  thus  be 
made  to  override  the  recitals  of  the  bill  of  exceptions 
as  to  what  occurred  upoii  the  trial  of  a  criminal 
cause/ '  What  occurs  in  the  presence  of  the  judge  is 
within  his  knowledge,  and  mus<t  be  recited  over  his  cer- 
tificate, and  cannot  be  made  a  part'  of  the  record  by 
ex  parte  affidavits.  The  court  properly  refused  to  per- 
mit the  filing  of  affidavits  concerning  proceedings 
which  occurred  in  open  court  and  that  were  within 
his  knowledge.  Any  other  rule  of  practice  would  lead 
to  great  confusion.  Gallagher  v.  People,  211  HI.  158; 
Peyton  v.  Morgan  Park,  172  HI.  107;  Mayes  v.  Peo- 
ple, 106  HI.  306;  Winslow  v.  Guthrie,  113  HI.  App.  55. 
The  attorney  for  the  defendant  was  an  officer  of  the 
court.  We  will  not  assume  that  the  attorney  for  the 
defendant  intended  to  deceive  the  court.  We  must 
assume  that  the  attorney  acted  in  good  faith  in  ad- 
vising the  court  what  procedure  should  be  taken.  The 
defendant  acted  through  his  attorney.  The  court  hav- 
ing acted  upon  the  suggestion  of  appellant's  counsel, 
he  cannot  assign  for  error  that  the  court  adopted  his 
suggestion. 

Plaintiff  in  error  insists  that  the  jury  were  not  justi- 
fied by  the  evidence  in  finding  him  guilty.  Thomas 
McCue,  a  boy  aged  fourteen,  testified  that  plaintiff  in 
error  kicked  hin?.  The  question  of  fact  was  one  for 
the  jury,  and  they  having  found  againsit  him,  as  did  the 
jury  before  the  justice,  it  is  not  within  our  province 
to  interfere  with  their  finding.  Finding  no  reversible 
error  the  judgment  will  be  affirmed. 

'Affirmed. 
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Northwest  Land  &  Trust  Company  ?•  James  C.  Lowman 

et  al. 

Gen.  No.  4,786. 

1.  Judgment — when  cannot  be  amended.  A  judgment  must  fol- 
low the  pleadingB  and  can  only  be  amended  In  such  manner  as  to 
make  It  conform  to  the  pleadings.  An  amendment  of  a  judgment 
by  substituting  the  name  of  a  party  who  does  not  otherwise  appear 
in  the  record,  cannot  be  allowed. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Leslie  D.  Putebbaugh,  Judge,  presiding.  Heard  In  this  court 
at  the  October  term,  1906.  Reversed  and  remanded.  Opinion  filed 
March  13,  1907. 

Ellwood  &  Meek  and  Page  &  Wead,  for  appellant. 

James  A.  Cameron  and  John  S.  Stevens,  for  ap- 
pellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  assumpsit  begun  the  seventh  day 
of  October,  1905,  by  Edward  W.  Lowman,  for  the  use 
of  James  C.  Lowman,  against  the  Northwest  Land 
and  Trust  Company.  The  declaration  consisted  of 
the  common  counts,  with  a  bill  of  particulars  stating 
that  the  suit  was  for  "commissions  for  furnishing 
purchasers  for  three  thousand  acres  of  land  in  Can- 
ada at  one  dollar  per  acre,  the  nam.es  of  the  pur- 
chasers and  the  exact  location  of  the  lands  being 
known  to  the  defendant  and  unknown  to  the  plaint- 
iff/ '  The  defendant  filed  the  general  issue.  A  jury 
was  waived  and  the  cause  tried  by  the  court.  At  the 
close  of  plaintiff's  evidence  the  defendant  moved  for 
judgment  against  plaintiff  for  the  reason  that  the 
plaintiff  had  not  made  out  a  case.  Thereupon  the 
plaintiff  made  a  motion  for  leave  to  amend  the  dec- 
laration. Leave  was  granted  the  plaintiff  to  amend 
the  declaration,  and  an  amended  declaration  was  filed 
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entitled  "  James  C.  Lowman  and  C.  F.  Morphew,  part- 
ners, etc.,  v.  Northwest  Land  and  Trust  Company;  as- 
sumpsit.  Now  come  James  C.  Lowman  and  C.  F. 
Morphew  by  leave  of  court,  plaintiffs  in  this  suit,  and 
complain  of  the  Northwest  Land  and  Trust  Company 
( incorporated ),"  etc.  The  defendant  filed  an  amended 
plea  of  the  general  issue  entitled  the  same  as  the 
amended  declaration.  The  court  rendered  judgment 
"that  the  plaintiffs,  James  C.  Lowman  and  C.  F. 
Morphew,  partners,  etc.,  do  have  and  recover,  of  and 
from  the  said  defendant"  in  the  sum  of  $1,920  and 
costs.    From  this  judgment  the  defendant  appeals. 

The  evidence  does  not  show  that  James  C.  Lowman 
ever  had  any  business  relations  either  with  C.  F. 
Morphew  or  the  defendant  company,  or  that  he  ever 
saw  Morphew.  It  is  shown  that  Morphew  is  a  hard- 
ware merchant  at  Magnolia,  in  Putnam  county,  and 
that  Edward  W.  Lowman  is  a  real  estate  agent  at 
Peoria.  On  the  sixth  day  of  September,  1905,  Mor- 
phew and  Edward  W.  Lowman  had  an  interview  at 
Edward  W.  Lowman 's  office  in  Peoria  in  reference  to 
the  sale  of  Canada  lands.  Edward  W.  Lowman  in- 
troduced Morphew  to  Watson,  the  president  of  the 
Northwest  Land  and  Trust  Company.  Watson  stated 
that  the  company  paid  a  commission  of  one  dollar  an 
acre  on  the  sale  of  its  land.  There  seems  to  have  been 
an  arrangement  ^between  Morphew  and  Edward  W. 
Lowman  that  said  Lowman  should  go  to  Magnolia  and 
be  introduced  by  Morphew  to  people  in  that  vicinity, 
with  a  view  of  selling  Canada  lands  without  it  being 
known  that  Morphew  had  any  interest  in  the  sales. 
The  evidence  shows  that  some  land  was  sold  by  Mor- 
phew, and  Lowman  is  shown  not  to  have  done  anything 
subsequent  to  the  interview  with  Watson.  The  court 
admitted  evidence,  against  the  objections  of  defendant, 
of  whatever  sales  of  Canada  land  were  made  in  the 
vicinity  of  Magnolia  by  the  defendant  company,  with- 
out requiring  proof  that  the  sales  were  made  either 
by  Morphew  or  Lowman,  and  without  limiting  the 
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sales  to  such  as  were  "made  before  October  7,  1905,  the 
day  the  suit  was  begun;  this  was  error.  If  it  be  con- 
ceded that  Morphew  and  Edward  W.  Lowman  were 
partners,  still  there  cannot  be  a  recovery  in  this  action 
for  any  sales  made  after  the  beginning  of  this  suit, 
.neither  are  they  entitled  to  recover  for  any  sales  un- 
less the  sales  were  made  by  or  through  them.  It  is  a 
self-evident  proposition  that  plaintiffs  must  prove  that 
the  sales  upon  which  they  claim  a  commission  were 
made  through  their  agency.  Appellee  has  made  a  mo- 
tion to  have  this  court  "correct  the  judgment  by  the 
substitution  of  the  name  Edward  W.  Lowman  for  that 
of  James  C.  Lowman/ '  The  plaintiffs  are  described  in 
the  declaration  and  in  the  plea  as  "James  C.  Lowman 
and  C.  F.  Morphew/ '  Edward  W.  Lowman 's  name 
does  not  appear  either  in  the  declaration  or  in  the  plea. 
The  judgment  must  follow  the  pleadings.  There  is 
nothing  by  which  this  court  can  amend  the  judgment. 
It  is  one  of  the  essential  elements  of  a  judgment  that 
it  must  adjudicate  the  rights  of  the  parties  to  the  rec- 
ord. To  amend  the  judgment  as  suggested  would 
make  a  variance  between  the  judgment  and  the  plead- 
ings. A  judgment  may  only  be  amended  to  make  it 
conform  to  the  record.  Black  on  Judgments,  sec  160. 
The  appellee,  by  a  number  of  propositions  of  law  sub- 
mitted to  the  court,  asked  the  court  to  hold  that  the 
plaintiffs  could  not  recover  unless  the  evidence  showed 
there  was  a  joint  arrangement  between  Morphew  and 
James  C.  Lowman.  These  were  marked  refused  but 
should  have  been  held  to  be  the  law.  The  judgment 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Joliet  Stove  Works  v.  John  Kiep  et  al. 

Gen.  No.  4,737. 

1.  Abstract — effect  of  failure  to  file,  conforming  to  rule.  An 
appellant  who  fails  to  file  an  abstract  W/hich  complies  with  the 
rule  of  court  with  respect  to  abstracts,  entitles  the  court,  in  its 
discretion,  to  dismiss  the  appeal. 

2.  Revenue  Act — section  214  construed.  Under  section  214  of  the 
Revenue  Act,  the  owner  of  a  tax  certificate  of  purchase  may  re- 
cover of  the  owner  of  the  property  upon  which  the  certificate  was 
issued,  or  intended  to  be  issued,  notwithstanding  the  sale,  which 
preceded  the  certificate,  was  made  under  a  description  void  for  un- 
certainty. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Dorbance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1906.    Affirmed.    Opinion  filed  March  13,  1907.    ' 

Statement  by  the  Court.  Appellees  brought  suit  in 
assumpsit  against  the  appellant.  The  declaration  con- 
tains only  the  common  counts,  which,  however,  are 
modifications  of  the  accepted  forms.  The  third  couAt 
is  as  follows:  "Also  for  that  the  defendant  at  the 
place  aforesaid,  to  wit,  the  time  aforesaid,  being  in- 
debted to  the  plaintiffs  in  another  sum  of,  to  wit,  two 
thousand  dollars,  for  so  much  money  before  that  time 
paid,  laid  out  and  expended  by  the  plaintiffs  for  the 
defendant's  use  and  at  its  like  request,  and  by  reason 
of  such  payment,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  and  by  the  law  chargeable  to  pay 
the  plaintiffs  the  last  named  sum  so  paid,  laid  out  and 
expended  by  the  plaintiffs  for  the  use  of  defendant, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  and  in  consideration  thereof  then  and  there 
promised  the  plaintiffs  to  pay  them  that  sum  and  in- 
terest on  demand,"  yet,  etc.  The  others  contain  a 
similar  indefinite  reference  to  some  statutory  lia- 
bility. With  the  declaration  is  a  copy  of  the  account 
sued  on.    "To  money  laid  out  and  expended  for  the 
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use  of  the  Joliet  Stove  Works  at'its  request,  $5,000.' ' 
The  defendant  pleaded  the  general  issue.  Subsequent 
to  the  joining  of  issue  the  plaintiffs  filed  the  following, 
which  is  entitled  in  the  cause,  "  Under  the  several 
counts  of  ithe  declaration  herein  plaintiffs  seek  to  re- 
cover of  the  defendant  as  follows:  cash  paid  at  tax 
sale  of  defendant's  property,  now  known  as  lot  nine 
of  county  clerk's  subdivision  of  the  west  part  of  block 
24,  Bo  wen's  addition  to  Joliet,  which  sale  was  had  on 
July  2,  1898,  $455.91.  Interest  thereon  at  10%, 
$370.13.  Taxes  paid  on  the  same  property,  May  23, 
or  24,  1899,  $540.19.  Interest  thereon  at  1Q%,  $380.32. 
Tax  paid  on  same  property,  March  1,  1900,  $655.20. 
Interest  thereon  at  10%,  $410.78. "  It  does  not  ap- 
pear from  the  record  why  this  was  filed  nor  what  it 
was  intended  to  be,  but  it  seems  to  be  a  bill  of  par- 
ticulars. The  case  was  tried  by  the  court  without  a 
jury.  At  the  close  of  the  defendant's  evidence  the 
defendant  moved  the  court  to  exclude  all  the  testimony 
and  to  find  for  the  defendant.  The  court  overruled 
the  motion  and  the  defendant  excepted.  Subsequent 
to  this  ruling  of  the  court,  the  plaintiffs  called  another 
witness  who  testified  to  the  computation  of  interest. 
No  motion  to  exclude  the  testimony  and  to  find  for  tho 
defendant  was  made  subsequent  to  the  close  of  the 
testimony. 

The  court  rendered  judgment  for  the  plaintiffs  in  the 
sum  of  $1,986.46,  to  the  rendition  of  this  judgment  the 
defendant  excepted  and  appeals  to  this  court. 

The  record  shows  that  the  appellant,  in  1887,  be- 
came the  owner  of  part  of  block  24,  Bowen's  addition 
to  Joliet,  described  by  metes  and  bounds.  These 
premises  contained  about  four  acres  which  appellant 
has  occupied  as  a  stove  works  plant.  The  premises 
were  assessed  to  W.  N.  Moore  as  lot  6  of  Assessors' 
subdivision  of  block  24,  Bowen's  addition  to  Joliet, 
Will  county,  Illinois.  The  appellant  did  not  pay  its 
taxes  for  the  year  1897,  and  on  the  2nd  of  July,  1898, 
the  premises  were  sold  for  taxes  for  $455.91  to  Will- 
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iam  O'Callaghan,  and  the  appellees  bought  and  took 
an  assignment  of  the  certificate  of  tax  sale.  On  May 
24,  1899,  appellees  paid  the  taxes  on  the  premises, 
amounting  to  $540.19,  and  on  March  1,  1900,  they  paid 
the  taxes  for  1899,  amounting  to  $655.20.  On  July  30, 
1900,  the  premises  not  having  been  redeemed,  a  tax 
deed  was  issued  to  appellees  of  lot  6,  Assessors'  sub- 
division of  block  24,  Bowen's  addition  to  Joliet.  This 
deed  was  recorded  in  the  recorder's  office  in  Will 
county,  August  1, 1900.  The  appellees  thereupon  noti- 
fied appellant  that  they  had  a  tax  deed  to  the  premises. 
About  two  years  thereafter  appellees  discovered  that 
there  was  no  such  lot  as  lot  6  of  Assessors '  sub- 
division of  block  24,  Bo  wen's  addition  to  Joliet. 
Appellees  then  got  the  county  clerk  to  make  an  entry 
in  the  tax  sale  record  opposite  lot  6,  "  tract  sold 
in  error,  void  on  account  of  uncertain  description." 
The  appellees  also  executed  a  quit-claim  deed  of 
the  premises  to  W.  N.  Moore,  an  officer  of  appel- 
lant company,  and  left  it  with  the  county  clerk,  with 
written  directions  to  deliver  it  on  payment  of  the 
money  paid  by  them  for  taxes.  On  November  3,  1903, 
appellees  executed  another  quit-claim  deed  of  the 
lands  to  the  Joliet  Stove  Works,  and  directed  their 
attorney  to  deliver  said  deed,  on  payment  to  them  of 
the  amount  of  money  paid  for  taxes  in  the  transac- 
tion. The  money  not  being  paid  this  suit  was  begun 
four  days  later.  Judgment  was  rendered  in  favor  of 
appellees  for  $1,986.46  and  is  for  the  sums  paid  for 
taxes  in  1899  and  1900,  and  interest  thereon  at  10% 
per  annum,  and  does  not  include  any  part  of  the 
money  paid  for  tha  tax  sale  certificate. 

C.  F.  Brown,  for  appellant. 

Benjamin  Olin  and  Morrill  Sprague,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
Appellant  has  not  attempted  to  comply  with  rule 
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16  of  this  court,  requiring  a  complete  index  to  the 
abstract,  alphabetically  arranged,  giving  the  page 
where  each  pleading,  exhibit  or  document,  and 
the  names  of  the  witnesses,  with  the  pages  where  the 
different  examinations  of  the  several  witnesses  may 
be  found,  and  we  would  be  justified  in  dismissing  the 
appeal  for  that  reason,  but  we  have  overlooked  this 
neglect. 

No  ruling  of  the  trial  court  upon  the  admission  or 
rejection  of  evidence  is  presented,  or  called  to  the  at- 
tention of  this  court  by  the  brief  and  argument  filed 
by  appellant.  Counsel  say:  "appellant  also  insists  it 
was  error  for  the  lower  court  to  permit  a  recovery 
upon  the  common  counts.  The  claimed  liability  was 
purely  statutory,  and  should  have  been  declared  upon 
as  such."  Nothing  further  is  said  which  questions  the 
sufficiency  of  the  declaration,  neither  does  any  propo- 
sition of  law  presented  by  appellant  to  the  trial  court 
show  that  the  sufficiency  of  the  declaration  to  sustain 
the  judgment  upon  the  evidence  was  called  to  the  at- 
tention of  that  court.  The  motion  to  exclude  the  testi- 
mony was  not  renewed  at  the  close  of  the  testimony. 
The  propositions  of  law  presented  by  appellant  are 
such  as  would  be  requested  to  be  held,  had  there  been 
a  special  count  setting  up  an  erroneous  tax  sale  and 
subsequent  payment  of  itaxes.  We  conclude  that  ap- 
pellant was  satisfied,  that  the  statute  providing  that 
money  paid,  as  this  is  claimed  to  have  been  paid,  may 
be  recovered  with  interest,  if  at  all,  "as  money  paid 
for  owner's  use,"  and  that  the  case  might  be  disposed 
of  on  its  merits,  upon  the  declaration  containing  a 
general  declaration  concerning  a  statutory  liability  in- 
serted in  the  common  counts,  together  with  the  bill 
of  particulars,  which  gave  notice  of  the  grounds  of 
appellees'  action. 

The  only  question  argued  is,  can  the  judgment  be 
sustained  on  the  proof?  The  record  shows  that  the 
appellant  is  the  owner  of  a  part  of  block  24,  in  Bow- 
en's  addition  to  Joliet,  described  by  metes  and  bounds, 
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and  has  occupied  said  premises  for  several  years. 
That  it  was  assessed  to  W.  N.  Moore,  who  was  the 
president  of  appellant  company,  as  lot  6  in  the  As- 
sessors' subdivision  of  part  of  block  24,  Bowen's  ad- 
dition to  Joliet.  It  is  shown  that  there  is  no  plat  of 
any  such  subdivision  known  or  recorded.  It  was 
proved  by  the  assessor  that  the  property  attempted 
to  be  assessed  was  under  a  void  description  sold  for 
non-payment  of  taxes,  and  was  the  real  estate  owned 
and  occupied  by  appellant  and  upon  which  its  plant 
was  located.  The  taxes  were  paid  for  several  years 
prior  to  1897,  sometimes  in  the  name  of  appellant,  at 
other  times  in  the  name  of  W.  N.  Moore,  who  was  an 
officer  of  the  appellant  company.  The  property  under 
a  void  and  uncertain  description  was  sold  for  taxes 
of  1897,  on  July  2,  1898,  as  assessed,  and  appellees 
became  the  owners  of  the  certificate  by  assignment. 
Subsequently,  and  before  the  discovery  that  the  de- 
scription was  erroneous,  appellees,  the  owners  of  the 
tax  certificate,  on  May  23, 1899,  paid  $540.19,  the  taxes 
on  the  premises  for  the  year  1898,  and  on  April  1, 
1900,  they  paid  the  taxes  for  1899,  amounting  to 
$655.20. 

Section  213  of  chapter  120  R.  S.  entitled  Revenue, 
provides  "Whenever  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  county  clerk  that  any  tract  or  lot 
was  sold,  and  that  such  tract  or  lot  was  not  subject 
to  taxation,  or  upon  which  the  taxes  or  special  assess- 
ments had  been  paid  previously  to  the  sale  of  said  lot, 
or  arises  from  a  double  assessment,  or  that  the  de- 
scription is  void  for  uncertainty,-  he  shall  make  an  en- 
try opposite  to  such  tract  or  lots  in  the  sale  and  re- 
demption record,  that  the  same  was  erroneously  sold 
and  such  entry  shall  be  prima  facie  evidence  of  the 
fact  therein  stated,  and  unless  such  error  is  disproved 
the  county,  collector  shall,  on  demand  of  the  owner  of 
the  certificate  of  such  sale,  refund  the  amount  paid  and 
cancel  such  certificate  as  far  as  it  relates  to  such  tract 
or  lots."     The  following  section  of  the  same  chap- 
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ter  (section  214)  provides:  "When  the  purchaser  at 
such  erroneous  sale,  or  any  one  holding  tinder  him, 
shall  have  paid  any  tax  or  special  assessment  upon 
the  property  so  sold,  which  has  not  been  paid  by  the* 
owner  of  the  property,  he  shall  have  the  right  to  re- 
cover from  the  owner  the  amount  so  paid,  with  ten  per 
cent,  interest,  as  money  paid  for  the  owner9 s  use." 
Appellant  contends  that  a  purchaser  at  a  tax  sale  and 
who  pays  taxes  thereafter,  takes  his  chances  on  get- 
ting large  returns,  if  the  proceedings  leading  up  to 
and  including  the  deed  are  in  conformity  with  the  stat- 
ute. That  the  rule  of  caveat  emptor  is  peculiarly  ap- 
plicable in  such  cases  because  of  the  large  anticipated 
profits.  On  the  other  side,  appellees  contend  that  the 
statute  gives  them  a  right  to  the  repayment  of  the  taxes 
paid  by  them  with  interest,  if  the  description  of  the 
property  sold  is  so  uncertain  that  it  is  void.  Each 
party  presented  propositions  giving  their  respective 
theories.  The  court  held  propositions  to  be  the  law, 
that  there  could  be  a  recovery  of  money  paid,  where 
the  description  of  the  premises  was  void  for  uncer- 
tainty, and  denied  the  propositions  asked  by  appel- 
lant, that  the  rule  of  caveat  emptor  applied.  Section 
213  does  not  give  any  right  to  the  tax  sale  purchaser 
against  the  owner  of  the  premises,  but  only  to  get 
his  refund  from  the  county  collector  of  the  money 
paid  for  the  tax  certificate.  The  section  also  provides 
that  the  entry  by  the  county  clerk  on  the  tax  sale 
book  shall  be  prima  facie  evidence  of  the  fact  there 
stated.  Appellees  did  not  rely  on  this  entry  made  by 
the  county  clerk,  but  proved  by  other  evidence  that 
appellant  was  and  is  the  owner  and  occupant  of  the 
property;  its  legal  description,  and  that  description 
as  given  in  the  assessment  and  tax  sale  certificate, 
did  not  describe  the  property  attempted  to  be  de- 
scribed. They  proved  there  was  no  such  subdivision 
of  said  block;  that  appellees,  while  they  were  owners  of 
the  tax  sale  certificate,  had  paid  the  taxes  on  the  prop- 
erty subsequent  to  such  sale,  and  that  appellant,  the 
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owner,  had  not  paid  the  said  taxes.  Section  214  pro- 
vides for  the  repayment  by  the  owner  of  all  taxes 
paid  by  a  tax  sale  purchaser  on  the  premises  sold  to 
him,  subsequent  to  a  sale  of  erroneously  described 
property,  with  ten  per  cent,  interest,  if  the  taxes  have 
not  been  paid  by  the  owner.  The  statute  of  1845  pro- 
vided for  the  making  of  the  entry  in  the  case  of  an 
erroneous  sale  by  the  clerk  of  the  county  commission- 
ers f  court  on  the  tax  sale  book  at  any  time  before 
the  execution  of  the  deed:  Section  91,  Eevenue  Act 
of  1845.  The  statute,  of  1858  provided  for  the  same 
entry  even  after  the  deed  was  issued,  on  the  return 
of  the  deed  to  the  county  clerk.  The  present  statute 
enacted  in  1871  (Statutes  of  1871,  page  51,  sections 
213  and  214)  and  which  has  been  in  force  ever  since, 
eliminated  all  reference  to  time,  and  is  "whenever  it 
appears,"  etc.,  and  section  214  is,  "when  the  pur- 
chaser at  such  erroneous  sale,"  etc.  We  think  this 
statute  must  be  given  the  effect  of  the  clear  and  un- 
ambiguous language  it  contains.  While  tax  gatherers 
and  tax  sale  purchasers  may  not  be  regarded  with 
favor  by  taxpayers,  the  law  encourages  the  payment 
and  collection  of  taxes.  The  statute  should  not  be 
given  such  a  construction  as  to  encourage  the  evasion 
of  the  payment  of  taxes.  Had  appellant  paid  its  taxes 
as  the  law  demands,  it  would  have  no  occasion  to  com- 
plain of  the  heavy  percentage  it  now  has  to  pay.  The 
description  in  the  tax  sale  being  void  for  uncertainty, 
therefore,  judgment  was  properly  rendered  for  the 
taxes  paid  in  1899  and  1900  and  interest,  and  the  rul- 
ings on  the  propositions  held  to  be  the  law,  were  con- 
sistent with  the  findings  and  the  law,  and  those  re- 
fused were  properly  held  not  to  be  the  law.  The  judg- 
ment is  therefore  affirmed. 

Affirmed. 

Mr.  Presiding  Justice  Dibell,  having  presided  at  the 
trial  of  this  case  in  the  lower  court,  took  no  part  in 
its  decision  here. 
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Edward  A.  Fosler  et  al.  t.  Susan  G.  Miller  et  al. 

Gen.  No.  4,740. 

1.  Refobmation — what  proof  essential  upon  ground  of  mutual 
mistake.  Where  it  Is  sought  to  reform  a  written  Instrument  upon 
the  ground  of  a  mere  mistake,  the  fact  of  the  mistake  must  be 
proven  by  clear  and  satisfactory  evidence. 

Bill  In  equity.  Appeal  from  the  Circuit  Court  of  Carroll  county; 
the  Hon.  Oscar  E.  Heabd,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  19Q6.    Affirmed.  -  Opinion  filed  March  13,  1907. 

J.  L.  Bbeabton,  for  appellants. 
Aethue  J.  Gbat,  for  appellees, 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellants  by  their  bill  in  equity  seek  to  reform  a 
certain  deed  of  conveyance  executed  by  them,  and  also 
pray  for  an  injunction  restraining  the  grantee  in  said 
deed  from  prosecuting  a  suit  at  law  for  damages  for  a 
breach  of  covenant  in  the  deed. 

The  deed  in  question  was  executed  January  21, 
1904,  by  appellants,  Edward  A.  Fosler  and  Edith  E. 
Fosler,  his  wife,  and  purported  to  convey  to  appellee, 
Susan  C.  Miller,  a  lot  in  the  city  of  Savanna  described 
as  lot  seven  in  block  two  in  Hershey  and  Bowen's  ad- 
dition. Said  lot  seven  actually  had  a  frontage  of  sixty 
feet,  but  Fosler,  the  grantor  at  the  time  of  making  the 
conveyance,  owned  only  the  east  forty-five  feet  of  the 
lot,  and  had  never  owned  any  other  part  thereof. 

The  bill  alleges  that  there  was  a  mutual  mistake  as 
to  the  description  of  the  property  sold,  and  that' it 
was  the  intention  of  the  parties  to  the  deed  to  convey 
and  receive  not  the  entire  lot  but  only  the  east  forty- 
five  feet  thereof.  The  answer  denies  any  mistake  and 
alleges  that  'Fosler  represented  that  he  owned  the  en- 
tire lot  with  a  frontage  of  sixty  feet. 

The  evidence  shows  that  appellee,  Susan  C.  Miller, 


Second  District — A.  D.  1907,  465 

Fosler  v.  Miller. 

wanted  to  buy  a  house  and  lot,  and  that  one  Nickles, 
a  real  estate  agent,  was  endeavoring  to  sell  property 
to  her  and  she  was  anxious  to  buy  as  she  was  living  in 
rented  property  and  had  to  move.  After  Nickles  de- 
scribed the  "Fosler  property"  to  Mrs.  Miller  she  ex- 
pressed an  inclination  to  buy  if  she  could  get  it 
right.  She  being  sick  and  Nickles  telling  her  the 
property  was  about  to  be  rented  by  Fosler,  sent  her 
daughter  and  son-in-law  to  examine  it.  She  says  both 
Nickles  and  Fosler  told  her  it  was  a  sixty-foot  lot,  and 
her  daughter  and  son-in-law  testify  to  similar  state- 
ments, which,  however,  are  denied  by  Nickles  and  Fos- 
ler. The  terms  proving  satisfactory,  Nickles  con- 
summated a  sale  to  her  for  $2,600  and  prepared  the 
deed  and  also  a' mortgage  from  Mrs.  Miller  to  Fosler 
securing  the  unpaid  part  of  the  purchase  mbney. 
These  papers  were  delivered  in  Nickles'  office  and 
both  the  deed  and  the  mortgage  described  the  premises 
conveyed  as  lot  seven. 

The  testimony  is  irreconcilable  upon  the  question 
whether  there  was  a  mutual  mistake  in  the  minds  of 
the  parties  regarding  the  size  of  the  lot  owned  by  Fos- 
ler and  the  amount  of  frontage  he  was  selling  to  Mrs. 
Miller.  The  case  was  heard  before  the  court,  &nd  the 
trial  judge,  with  full  opportunity  to  hear  and  observe 
the  witnesses,  found  the  issues  for  the  defendant, 
dismissed  the  bill  for  want  of  equity,  and  dissolved 
the  temporary  injunction  which  restrained  the  suit  at 
law.    The  complainants  appeal. 

The  rule  is  firmly  established  that  where  it  is  sought 
to  reform  a  written  instrument  upon  the  ground  of  a 
mere  mistake,  the  fact  of  the  mistake  must  be  proven 
by  felear  and  satisfactory  evidence.  Schwass  v.  Her- 
shey,  125  111.  653;  Hunter  v.  Bilyeu,  30  111.  228.  "A 
mere  preponderance  in  favor  of  the  complaining  party 
is  not  sufficient  to  set  aside  the  common  4aw  rule. 
Unless  the  testimony  establishes  the  alleged  facts  so 
clearly  as  to  leave  no  doubt  in  the  mind  of  the  court 
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as  to  their  actual  existence  the  written  instrument,  will 
not  be  set  aside.' 9    Smith  v.  Bust,  112  111.  App.  84. 

The  record  here  does  not  disclose  such  a  clear  and 
convincing  case  for  the  complainants.  The  most  that 
can  be  said  of  the  testimony  is  that  it  is  very  conflict- 
ing and  contradictory.  Appellants'  brief  emphasizes 
this  state  of  the  evidence  by  declaring:  "Either  com- 
plainants are  right  in  this  case  and  the  defendants  are 
wrong ;  or  the  defendants  are  right  and  the  complain- 
ants are  wrong.  There  is  no  common  ground  on 
which  to  reconcile  their  testimony."  Further  it  is 
doubtful  whether  the  testimony  even  preponderates 
in  favor  of  appellants.  There  is  quite  as  much,  if  not 
more  evidence,  to  indicate  that  Mrs.  Miller  understood 
that  she  was  buying  a  sixty-foot  lot,  as  there  is  to  the 
contrary.  The  learned  circuit  judge  properly  applied 
the  law  to  the  facts  and  dismissed  the  bill. 

Appellants  sought  a  rehearing  in  the  court  below, 
basing  the  application  upon  affidavits  of  newly  dis- 
covered evidence.  This  new  evidence  was  cumulative 
in  its  nature  and  not  conclusive  in  its  effect.  If  re- 
ceived it  might  have  strengthened  appellants'  case, 
but  it  would  not  have  established  it  to  the  extent  re- 
quired by  the  rule  above  stated.  The  rehearing  was 
.  properly  refused,  and  the  decree  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 


Edward  W.  Stanwood  v.  August  Kuhn. 
Gen.  No.  4.745. 

1.  Option — what  constitutes  irrevocable  offer,  A  lease  which 
gives  to  the  lessee  an  option  of  purchasing  the  premises  demised 
is  not  an  offer  to  sell  which  may  be  retracted,  but  is  a  continuing 
and  irrevocable  offer,  binding  the  lessor  to  convey  to  the  lessee  upon 
his  compliance  with  the  terms  of  the  option. 

2.  Option — what  sufficient  consideration  to  support.  The  agree- 
ment to  pay  rent  is  a  sufficient  consideration  to  support  an  option 
to  purchase  contained  in  a  lease. 
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3.  Fobcible  detainer — when  does  not  Ue  against  one  who  enters 
as  lessee.  Forcible  detainer  does  not  He  against  a  person  who  has 
entered  into  the  possession  of  premises  under  a  lease  where  such 
lease  contained  an  option  to  purchase  which  option  has  been  exer- 
cised and  the  terms  of  purchase  complied  with  or  sought  by  tender 
to  be  complied  with. 

Forcible  entry  and  detainer.  Appeal  from  the  Circuit  Court  of 
Lake  county;  the  Hon.  Robert  W.  Weight,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Reversed  and  remanded. 
.Opinion  filed  March  13,  1907. 

Chaeles  Whitney,  Ralph  J.  Dady  and  Alfbed  E. 
Babb,  for  appellant. 

Felsenthal,  Foreman  &  Beckwith,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  forcible  entry  and  detainer,  com- 
menced by  Aqgust  Kuhn  against  Edward  W.  Stan- 
wood  on  the  first  day  of  April,  1905,  by  filing  a  com- 
plaint before  a  justice  of  the  peace  to  recover  pos- 
session of  a  farm  of  two  hundred  acres  of  land  de- 
scribed in  the  complaint. 

It  appears  that  on  the  21st  day  of  December,  1899, 
August  Kuhn,  the  owner  of  the  farm,  and  his  wife 
made  a  written  lease  of  the  premises  in  controversy 
to  the  appellant  for  the  term  of  five  years  from  the 
first  day  of  March,  1900,  at  an  annual  rental  of  five 
hundred  dollars,  payable  in  equal  semi-annual  pay- 
ments, all  of  which  were  paid.  The  written  contract 
of  leasing  contained  the  following  provision: 

"The  party  of  the  first  part  covenants  that  if  at  any 
time  during  the  period  of  this  lease,  said  second  party 
should  desire  to  purchase  the  said  premises,  said  sec- 
ond party  may  purchase  the  same  at  seventy-five  dol- 
lars per  acre  therefor,  and  said  first  party  agrees  to 
furnish  a  good  and  merchantable  title  to  said  premises 
in  case  of  said  sale ;  and  that  at  the  expiration  of  said 
term  the  said  party  of  the  second  part  will  quit  and 
surrender  the  premises  hereby  demised,  in  as  good 
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state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted;  and 
said  party  of  the  second  part  hereby  covenants  to  pay 
any  and  all  assessments  levied  upon  said  premises  for 
road  purposes  during  the  term  of  this  lease  and  said 
first  party  pay  all  other  taxes  during  the  term  of  this 
lease." 

This  lease  with  the  option  of  purchase  is  under  seal 
and  was  executed  in  duplicate  by  appellee  and  wife, 
and  by  appellant,  and  a  copy  delivered  to  each  of  the 
parties.  On  the  day  of  the  execution  of  this  contract 
the  appellant  seems  to  have  exercised  his  option  to 
purchase  by  paying  one  thousand  dollars  to  appellee 
on  the  purchase  price  of  the  farm.  The  appellee  gave 
to  the  appellant  a  receipt  as  follows : 

' «  Chicago,  III.,  Dec.  21, 1899. 

Received  of  E.  W.  Stanwood  one  thousand  dollars 
to  apply  on  the  purchase  price  of  fifteen  thousand  dol- 
lars of  my  farm  this  day  leased  of  me  by  him,  and  I 
agree  to  pay  him  five  per  cent,  interest  on  the  same 
during  the  term  of  his  lease  executed  between  August 
Kuhn  and  wife  and  E.  W.  Stanwood,  and  it  is  agreed 
and  understood  should  he  not  purchase  the  farm  he 
forfeits  the  one  thousand  dollars. 

August  Kuhn, 
Mary  A.  Kuhn. 

Signed  in  duplicate." 

On  March  1,  1900,  appellant  went  into  possession  of 
the  farm  and  remained  in  possession  and  paid  rent  to 
March  1,  1905.  On  March  20,  1905,  Kuhn  made  a  de- 
mand in  writing  on  appellant  for  the  immediate  pos- 
session of  the  premises,  insisting  that  the  lease  having 
by  its  term  expired  on  March  1,  1905,  Stanwood  must 
surrender  possession.  From  the  judgment  before  the 
justice  an  appeal  was  taken  to  the  Circuit  Court, 
where  a  verdict  was  directed  in  favor  of  plaintiff.  A 
motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant appeals  to  this  court. 

Stanwood  assigns  for  error  the  refusal  of  the  court 
to  permit  proof  to  be  made,  that  on  the  28th  day  of 
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February,  1905,  he  notified  Kuhn  and  wife  of  his  elec- 
tion to  accept  his  option  to  purchase  the  farm,  and 
tendered  both  to  August  Kuhn  and  Mary  A.  Kuhn, 
his  wife,  the  sum  of  fourteen  thousand  dollars  in  legal 
tender  currency  for  the  full  purchase  price  of  tha 
premises  mentioned  in  the  lease  and  receipt;  that 
Kuhn  and  wife  refused  to  accept  the  purchase  price 
and  declined  to  carry  out  the  contract ;  that  five  or  six 
months  prior  to  that  time  he  had  asked  the  Kuhns 
for  an  abstract,  and  they  had  refused  to  allow  him  to 
have  it ;  that  at  the  time  of  the  tender  the  Kuhns  stated 
that  the  property  was  encumbered  and  they  could  not 
give  him  a  merchantable  title;  that  Stanwood  during 
his  occupancy  of  the  premises  had  expended  $2,200, 
in  permanent  improvements  which  are  now  on  the 
farm.  Appellee  admitted  the  witnesses  would  testi- 
fy to  the  foregoing  statements,  but  objected  to  their 
admission  on  the  ground  that  they  were  irrelevant, 
incompetent  and  immaterial.  The  court  sustained  the 
objection  to  each  of  the  foregoing  effers  of  proof, 
and  appellant  excepted. 

The  question  involved  is  the  construction  that  must 
be  given  at  law  to  the  contract  and  what  effect  if  any 
the  acts  of  the  parties  have  thereon,  and  the  application 
of  the  forcible  entry  and  detainer  act.  Appellee  con- 
tends that,  the  term  of  the  lease  having  expired,  ap- 
pellant must  deliver  up  possession,  notwithstanding 
he  has  $1,000  of  the  appellant's  purchase  money  and 
though  the  total  purchase  price  under  the  option  was 
tendered  to  him  before  the  term  of  the  option  ex- 
pired, and  he  insists  that  if  appellant  wants  the  op- 
tion to  purchase  fulfilled,  he  must  bring  his  suit  in 
equity  for  specific  performance  of  the  contract.  The 
contention  of  appellant  is  that  he  went  into  posses- 
sion of  the  farm  under  the  contract  of  leasing  with  the 
option  to  purchase  and  that  the  payment  of  the 
$1,000  before  taking  possession  was  notice  of  his  elec- 
tion to  accept  the  option,  in  addition  to  the  notice 
given  at  the  time  of  making  the  tender;  that  having 
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tendered  the  full  purchase  price  within  the  term  speci- 
fied in  the  lease  within  which  he  had  the  right  to  exer- 
cise the  option,  he  is  a  vendee  rightfully  in  possession 
without  any  default  on  his  part. 

The  lease  giving  to  the  lessee  an  option  of  purchas- 
ing the  premises  is  not  an  offer  to  sell  which  may  bo 
retracted,  but  is  a  continuing  and  irrevocable  offer, 
binding  the  lessor  to  convey  to  the  lessee  upon  his 
compliance  with  the  terms  of  the  option.  The  agree- 
ment  to  pay  rent  is  a  sufficient  consideration  for  the 
giving  of  the  option.  McCauley  v.  Coe,  150  111.  311; 
18  Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  632.  Appellee 
very  strenuously  insists  that,  the  lease  providing 
4 'that  at  the  expiration  of  said  term  said  party  of  the 
second  part  will  quit  and  surrender  the  premises 
hereby  demised "  and  this  proceeding  being  under  the 
forcible  entry  and  detainer  act,  the  appellant  must 
literally  comply  with  that  provision.  It  will  be  ob- 
served that  the  proviso  for  surrendering  possession  is 
a  part  of  the  same  sentence  which  gives  the  option 
to  purchase.  Where  a  lease  gives  to  the  lessee  an 
option  to  purchase,  and  the  lessee  exercises  his  option, 
he  is  no  longer  a  tenant,  but  is  a  vendee.  Coomler  v. 
Hefner,  86  Ind.  108;  Knerr  V.  Bradley,  105  Pa.  St. 
190;  Buffum  v.  Breed,  116  Mass.  582;  Parker  v.  Allen, 
84  N.  C.  466;  18  Am.  &  Eng.  Ency.  of  Law,  2nd  ed., 
167.  In  the  Buffum  case,  supra,  it  was  held  that  the 
exercise  of  the  option  to  purchase  terminated  the  con- 
ditions applicable  to  the  tenancy.  It  would  not  be 
contended  that  had  the  option  been  exercised  during 
the  first  year  of  the  appellant's  tenancy  the  purchase 
money  paid  and  the  deed  delivered,  that  the  appellee 
was  bound  to  pay  the  taxes  for  the  succeeding  four 
years.  Appellee  insists  that  he  is  entitled  to  the 
possession  of  the  premises  by  reason  of  the  agree- 
ment in  the  lease  to  " Surrender  the  premises"  at 
the  expiration  of  the  term,  under  the  proviso  of  the 
fourth  clause  of  the  second  section  of  the  forcible  en- 
try and  detainer  act,  which  provides  "when  any  lessee 
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of  the  lands  or  tenements  or  any  person  holding  un- 
der him  holds  possession  without  right  after  the  termi- 
nation of  the  lease  or  tenancy  by  its  own  limitation, 
terms  or  conditions,  or  by  notice  to  quit  or  other- 
wise.' '  It  is  said  that,  this  being  a  statutory  pro- 
ceeding, the  words  " surrender  the  premises' '  must  be 
complied  with.  The  case  of  Hunter  v.  Silvers,  15  111. 
174,  is  relied  upon  as  authority  for  the  position  that 
appellant  herein  cannot  defend  in  a  forcible  detainer 
suit,  and  that  although  he  may  have  done  all  that  is 
required  of  him  by  the  contract  and  is  rightfully  en- 
titled to  receive  a  deed  from  appellee,  yet  he  must 
surrender  possession,  bring  his  suit  in  equity  and  ob- 
tain his  rights  in  that  forum.  Since  the  decision  in 
the  Hunter  case  the  Forcible  Detainer  Act  was 
changed  in  1872  by  the  insertion  of  the  words  "with- 
out right.' '  The  statute  having  been  materially 
changed  since  that  decision  was  rendered,  that  case 
cannot  now  be  authority  upon  the  construction  of  the 
present  statute.  The  landlord  now  must  not  only 
show  that  the  term  has  expired,  but  that  the  tenant 
is  holding  without  right.  Eichorn  v.  Peterson,  16  111. 
App.  601;  Bard  v.  Jones,  96  111.  App.  370;  Holt  v. 
Nixon,  141  Fed.  R.  952.  In  Leary  v.  Pattison,  66  111. 
203,  a  forcible  detainer  case  where  a  tenant  sought 
to  defend  on  the  ground  that  he  had  bought  the  prem- 
ises by  a  subsequent  oral  contract  and  terminated 
the  relation  under  the  lease,  it  was  held,  that  "it  was 
a  matter  of  defense,  and  the  burden  of  the  proof 
rested  on  the  appellant.  The  evidence  given  as  to 
the  contract  does  not  overcome  the  express  denial  of 
appellee."  The  inference  is  that  had  a  binding  con- 
tract been  proved  it  would  have  been  a  good  defense. 
The  mere  contract  for  the  purchase  of  land  does  not 
authorize  the  purchaser  to  enter  into  possession  of 
the  property  without  license  from  the  vendor,  but 
such  license  may  be  either  express  or  implied  from 
circumstances.  Chappell  v.  McKnight,  108  111.  570. 
"While  as  a  general  rule  the  legal  title  must  prevail 
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in  actions  at  law,  ejectment  or  forcible  entry  cannot 
be  maintained  against  one  in  the  lawful  and  rightful 
possession  of  land,"  where  the  possession  was  right- 
fully obtained.  C.  P.  &  St.  L.  E.  R.  Co.  v.  Vaughn, 
99  111.  App.  390.  In  Doty  v.  Burdiek,  83  111.  475,  the 
court  said:  "This  court  has  uniformly  held  that  in 
an  action  of  forcible  detainer  only,  the  title  to  the 
premises  is  not  involved,  nor  can  it  be  inquired  into 
on  the  trial;  that  possession  and  the  right  of  pos- 
session independent  of  title  are  the  only  questions  in- 
volved." A  plaintiff  in  order  to  recover  in  a  forcible 
detainer  suit  against  a  defendant  in  possession  under 
a  contract  of  purchase  must  show  the  failure  of  the 
defendant  to  comply  with  the  contract.  When  a  party 
"had  made  a  contract  for  the  purchase  of  land  and 
under  that  contract  has  gone  into  possession,  the 
premises  are  in  fact  his  property,  subject  only  to  the 
lien  of  the  vendor  for  the  unpaid  balance  of  the  pur- 
chase money.-  Smith  v.  Pierce,  42  111.  399;  Sands  v. 
Kagey,  150  111.  115.  The  appellant  rightfully  ob- 
tained possession  under  his  lease,  with  an  option  to 
purchase  during  the  term,  and  having  elected  to  pur- 
chase the  premises  and  performed  all  the  terms  of  the 
option  without  any  default  on  his  part,  his  possession 
was  rightful.  It  was  not  necessary  for  appellant  to 
go  into  equity  to  restrain  the  forcible  detainer  suit 
and  to  get  a  decree  for  specific  performance.  Under 
the  authority  of  the  Eichorn,  Bard  and  Holt  cases, 
supra,  it  was  competent  for  him  to  show  he  had  ac- 
cepted the  option  to  purchase,  and  that  his  possession 
was  rightful,  and  that  he  had  fully  performed  the  con- 
tract on  his  part,  or  that  it  was  not  because  of  any 
default  on  his  part  that  it  was  not  performed.  That 
part  of  the  clause  in  the  contract  requiring  a  sur- 
render of  the  premises  at  the  end  of  the  term  was 
as  effectually  annulled  by  the  exercise  of  the  option 
to  purchase  as  the  part  calling  for  the  payment  of 
taxes  by  appellee  would  have  been  annulled  by  the 
execution  of  a  deed  during  the  first  year  of  the  term. 
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If  appellee  has  by  his  own  acts  placed  himself  where 
he  cannot  carry  out  his  contract,  such  facts  cannot, 
prejudice  the  rights  of  appellant.  Appellant  was 
entitled  to  show  that  he  had  accepted  the  option  and 
fully  performed  the  contract  on  his  part,  or  was  pre- 
vented from  so  doing  by  acts  of  appellee.  The  court 
erred  in  sustaining  the  objection  to  the  evidence  show- 
ing that  appellant  had  accepted  the  option  and  tend- 
ered payment  thereunder.  We  do  not  think  the  evi- 
dence concerning  the  improvements  was  material,  since 
that  had  nothing  to  do  with  the  performance  of  the  con- 
tract. The  judgment  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial,  because  of  the  errors  indi- 
cated. 

Reversed  and  remanded. 


Bradford  G.  Richmond  et  al.  y.  William  Radke* 
Gen.  So.  4,759. 

1.  Specialty — how  cannot  be  varied.  A  contract  under  seal  can- 
not be  modified  or  have  a  new  element  inserted  in  it  by  parol. 

2.  Specialty — how  may  be  released.  A  contract  under  seal  may 
be  released,  abrogated  or  surrendered  by  parol. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  McHenry  county;  the  Hon.  Charles  H.  Donnelly, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Reversed  and  remanded.    Opinion  filed  March  13,  1907. 

Lumley  &  Field  and  James  Turnock,  for  appel- 
lants. 

Lowell  Smiley,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  based  on  a  written  contract  under 
seal,  begun  April  6, 1903,  before  a  justice  of  the  peace. 
An  appeal  was  taken  from'  the  judgment  in  the  jus- 
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tice's  court  to  the  Circuit  Court,  where  a  verdict  was 
returned  for  defendant.     A  motion  for  a  new  trial 
was  overruled  and  judgment  rendered  against  plaint- 
iffs for  costs  and  they  appeal  to  this  court. 
The  contract  was  executed  on  the  12th  of  February, 

1901,  and  by  it  appellee  appointed  appellants  his  agents 
to  sell  all  the  milk  he  produced  by  cows  owned  or  con- 
trolled by  him,  except  the  milk  used  at  his  own  home, 
at  a  price  not  lower  than  fixed  by  the  Milk  Shippers' 
Union  of  Chicago,  for  a  period  of  five  years,  at  a  com- 
mission of  one  cent  per  can  per  month  payable  monthly. 
The  contract  authorizes  appellants  to  contract  appel- 
lee's milk  to  dealers,  not  longer  than  six  months  at  a 
time.  Appellee  represented  he  owned  twenty  cows 
and  produced  an  average  of  180  cans  per  month,  and 
agreed  not  to  increase  the  amount  of  milk  more  than 
fifteen  per  cent.,  except  upon  the  written  request  of 
the  purchaser,  and  should  he  have  more  milk  than  pro- 
vided for  in  the  contract,  he  agreed  to  withhold  the 
surplus  until  a  market  could  be  found  for  it.  The 
contract  contains  the  following  clause:  "I  reserve 
the  right  to  dispose  of  the  cows  owned  or  controlled 
by  me,  and  to  discontinue  producing  milk  at  any  time, 
when  said  act  will  in  no  way  affect  any  contract  I 
may  have  with  a  dealer  or  dealers,  provided  I  give 
said  agents  thirty  days  written  notice  prior  to  said 
act."  Milk  was  shipped  under  this  contract  and  sold 
by  the  appellants  from  November  1,  1901,  to  April  1, 

1902,  and  commissions  paid  for  that  time.  In  the 
latter  part  of  March,  1902,  appellee  states  that  he 
had  a  conversation  with  appellant  Smith  in  regard 
to  taking  his  milk  to  a  condensing  factory,  that  he 
told  Smith  his  wife  couldn't  wash  the  cans,  and  that 
he  would  rather  go  to  a  condensing  factory  than  be 
bothered  with  shipping  to  Chicago.  That  Smith  said 
"I  had  a  good  man  and  he  didn't  want  to  put  him 
to  any  trouble,  I  said,  'No,  sir,  that  is  what  I  came 
to  see  you  for,  I  want  you  to  get  another  dairy  for 
him.'    Then  Mr.  Smith  said  'We'll  try  and  see  what 
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we  can  do.'  "  Subsequent  to  this  conversation  Radke 
met  Tomiskey,  an  agent  of  Richmond  and  Smith,  who 
Radke  says  told  him  "he  had  turned  him  over  a  man 
and  I  was  off,"  and  after  that  appellee  commenced 
going  to  the  "condensor."  After  about  six  months 
Radke  sold  his  milk  to  the  Bowman  Dairy  Co.  which 
was  engaged  in  sterilizing  and  bottling  milk,  and  ex- 
tracting cream  and  shipping  the  cream  and  bottled 
milk  Ho  Chicago.  Appellants  have  received  no  com- 
mission since  about  April  1,  1902,  and  do  not  claim 
commission  for  the  time  appellee  delivered  his  milk 
to  the  condensing  factory  at  Algonquin,  but  sue  for 
the  commission  on  the  milk  sold  to  the  Bowman  Dairy 
Co.  Appellee  admits  he  delivered  from  six  to  seven 
cans  per  day  to  the  Bowman  Dairy  Company. 

The  only  questions  raised  by  this  appeal  are,  was 
the  contract  modified  so  as*  to  permit  appellee  to  sell 
his  milk  to  condensing  factories,  creameries  or  other 
parties  if  it  did  not  go  to  Chicago,  and  was  appellee 
released  from  the  contract  under  which  he  made  ap- 
pellants his  agents  to  sell  milkf  The  contract  is  under 
seal,  and  would  bind  appellee  to  pay  commissions 
until  the  end  of  the  term  contracted  for,  if  he  should 
continue  to  produce  milk  for  market  unless  he  should 
be  released  therefrom  or  the  contract  should  be  modi- 
fied by  a  writing  under  seal.  A  contract  under  seal 
cannot  be  modified  or  have  a  new  element  inserted  in 
it  by  parol.  Starin  v.  Kraft,  174  HI.  120;  Barnett  v. 
Barnes,  73  HI.  216;  Hume  Bros.  v.  Taylor,  63  111.  43. 
A  contract  under  seal  may  be  released,  abrogated  or 
surrendered  by  parol.  Alschuler  v.  Schiff,  164  111. 
298;  Williams  v.  Vanderbilt,  145  111.  238;  Milligan  v. 
Hinebaugh,  70  HI.  App.  537;  Vider  v.  Ferguson,  88 
111.  App.  136. 

The  fact  that  appellants  had  made  contracts  with 
other  parties  which  had  provisions  in  them  permit- 
ting the  producer  to  sell  his  milk  to  creameries  or  con- 
densing factories,  cannot  give  appellee  that  right,  even 
though  appellants  told  appellee  after  the  execution  of 
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the  contract  sued  on,  that  the  contracts  meant  the 
same.  A  hew  provision  may  not  be  inserted  in  the 
contract  except  in  a  lawful  manner.  The  only  way 
that  appellee  could  lawfully  terminate  the  contract 
without  the  consent  of'  appellants,  was  to  "  discon- 
tinue producing  milk."  Whether  there  was  a  release 
of  appellee  or  not  by  agreement  we  express  no  opin- 
ion. If  the  evidence  shows  -that  Smith,  one  of  the 
appellants,  or  that  any  authorized  agent  of  appellants, 
either  in  any  conversation  with  appellee  or  by  any 
writing,  unconditionally  released  appellee  from  the 
performance  of  the  contract,  then  appellants  are  not 
entitled  to  recover  any  commission  subsequent  to  such 
release.  The  agent  of  appellants  denies  the  conver- 
sation with  him  testified  to  by  appellee.  It  became 
a  question  of  fact  under  proper  instructions  for  the 
jury  to  decide  whether  of  not  appellee  was  released 
from  the  contract  by  appellants.  If  the  effect  of  the 
conversations  between  Smith  and  Radke  and  Radke 
and  Tomiskey  was  only  to  release  Radke  from  the 
contract  so  long  as  he  should  take  his  milk  to  the  con- 
denser and  not  to  release  him  if  his  milk  should  come 
to  Chicago,  then  there  was  no  release.  That  would 
be  adding  to  or  modifying  a  contract  under  seal  by 
parol.  It  would  be  adding  to  the  clause  in  which  ap- 
pellee reserved  the  right  to  discontinue  producing 
milk,  the  further  reservation  of  the  right  to  sell  to 
condensing  factories  or  creameries  or  anywhere  out- 
side of  Chicago,  but  keeping  the  contract  in  force  as 
to  all  milk  shipped  to  Chicago.  It  would  resemble 
the  contract  construed  in  Richmond  v.  Brandt,  118  111. 
App.  624.  A  conditional  release  is  only  an  addition 
to  or  modification  of  the  contract.  Such  an  addi- 
tion to  or  modification  of  a  contract  under  seal  to  be 
binding  must  be  made  under  seal.  The  second  in- 
struction given  for  appellee  told  the  jury  that  if  they 
believed  that  after  the  contract  was  signed  appellants 
told  Radke  that  he  "could  take  his  milk  to  the  factory 
or  sell  it  to  any  one  he  saw  fit  as  long  as  he  did  not 
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ship  it  to  Chicago,  then  in  that  case  the  defendant  is 
released  from  complying  with  the  terms  of  the  con- 
tract to  that  extent"  and  if  the  jury  from  the  evi- 
dence believed  defendant  did  not  after  that  ship  milk 
to  Chicago,  the  verdict  should  be  for  defendant.  This 
instruction  in  effect  told  the  jury  a  new  clause  could 
be  added  to  the  sealed  contract  by  parol,  and  was  er- 
roneous under  the  law  concerning  instruments  under 
seal.  For  the  error  in  giving  this  instruction  the  case 
is  reversed  and  remanded. 

Reversed  and  remanded. 


Chicago  &  Joliet  Electric  Railway  Company  v.  Joseph 

Wanic. 

Gen.  No.  4,704. 

1.  Motobman — when  instruction  does  not  sufficiently  define  duties 
of.  An  Instruction  Is  improper  which  tells  the  jury  that  If  the 
"motorman  sounded  the  whistle  sufficiently  loud  and  near  that  it 
could  be  heard  by  one  in  the  exercise  of  ordinary  care  and  caution 
looking  and  listening,  *  *  *  then  the  motorman  performed  his 
whole  duty  under  plaintiff's  allegation  of  negligence  In  that  re- 
gard, and  under  the  law" 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 
Heard  In  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 

E.  Meers,  for  appellant. 

S.  P.  Douthabt,  for  appellee;  F.  D.  Jordan,  of  coun- 
sel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  appeal  is  prosecuted  to  reverse  a  judgment  re- 
covered by  appellee  against  appellant  for  $1,500  for 
personal  injuries  alleged  to  have  been  sustained  by 
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him  as  the  result  of  its  negligence.  The  first  count 
of  the  declaration  alleges  general  negligence  in  the 
running  and  management  of  appellant's  electric  cars; 
the  second  count  alleges  that  the  car  was  run  at  a 
high  and  dangerous  rate  of  speed  without  warning  to 
plaintiff  on  the  public  highway;  the  third  that  the 
car  was  run  at  a  high  rate  of  speed  without  ringing 
a  bell  or  blowing  a  whistle.  v 

The  appellant  insists  the  verdict  is  not  warranted 
by  the  evidence,  because  the  proof  does  not  show  ap- 
pellee was  in  the  exercise  of  ordinary  care.  The  proof 
shows  that  appellant  has  an  electric  car  line  from 
Joliet  to  Chicago,  which  between  Lemont  and  Borneo 
in  Will  county  runs  on  the  east  side  of  the  public 
highway,  the  track  being  four  or  five  feet  from  the 
property  line,  and  its  cars  are  nine  feet  wide  and 
project  over 'about  half  the  space  between  the  track 
and  the  fence.  Near  quarry  No.  6  in  Will  county,  it 
runs  through  a  small  Polish  hamlet  of  twenty-seven 
families.  Appellee  lived  on  the  east  side  of  this  high- 
way in  a  house  twenty-five  feet  from  appellant's  track. 
On  the  line  of  the  highway  between  the  appellant's 
track  and  the  lot,  there  is  a  stone  wall  about  four 
feet  high.  A  picket  fence  stands  on  the  north  side 
of  the  house  and  runs  to  the  stone  fence.  On  the 
south  side  of  the  picket  fence  and  between  Wanic's 
house  and  the  highway,  a  summer  kitchen  from  six 
to  eight  feet  high  stood  close  to  the  stone  wall,  and 
a  smoke  house  and  a  coal  shed  stood  about  five  feet 
from  the  house — some  willow  trees  also  stood  be- 
tween the  house  and  the  highway.  The  path  from  the 
house  to  the  highway  was  on  the  north  side  of  the 
picket  fence — through  a  gate  opening  on  the  north 
side  of  where  the  picket  fence  joined  the  stone  wall. 
There  was  a  ditch  three  feet  wide  between  the  stone 
wall  and  the  track,  the  crossing  over  this  ditch  being 
made  by  two  planks  a  foot  wide.  Other  houses  stood 
in  the  immediate  neighborhood  at  different  distances 
from  the  highway.    The  car  that  struck  appellee  came 
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from  the  south.  Appellee's  proof  tended  to  show 
that  the  car  was  in  sight  of  a  person  going  from  the 
house  to  the  highway  but  a  short  distance,  if  it  could 
be  seen  at  all,  that  no  signal  was  given  of  the  ap- 
proach of  the  car,  and  that  it  was  running  at  a  very 
high  rate  of  speed,  possibly  thirty-five  miles  an  hour, 
and  that  it  ran  150  to  350  feet  after  striking  appellee. 
The  accident  occurred  on  a  clear  Sunday  morning 
about  nine  o'clock.  The  appellee  did  not  see  the  car 
that  struck  him,  his  attention  being  occupied  in  get- 
ting over  the  ditch  on  the  narrow  bridge,  and  he  was 
so  badly  injured  that  he  did  not  regain  consciousness 
until  the  next  day.  His  leg  was  broken  and  he  was 
in  a  hospital  five  months  and  unable  to  work  for  about 
a  year.  Appellant's  evidence  was  that  signals  of  the 
approach  of  the  car  were  given,  and  that  the  car  was 
not  going  at  its  maximum  speed.  The  evidence  was 
very  conflicting.  There  was  evidence  tending  to  prove 
that  the  car  was  running  at  a  reckless  rate  of  speed, 
when  it  is  considered  that  it  was  not  on  a  private 
right-of-way  but  on  the  public  highway  and  in  a  thickly 
populated  vicinity  where  the  view  of  the  approaching 
car  was  obstructed  until  appellee  was  about  to  step 
on  the  track.  Appellant  argues  that  more  weight 
should  be  given  to  the  testimony  of  its  witnesses  than 
to  those  of  appellee.  That  was  a  question  for  the 
jury  and  unless  the  court  can  say  the  verdict  is  against 
the  weight  of  the  evidence,  we  would  not  be  war- 
ranted in  disturbing  the  verdict  of  the  jury  where  the 
evidence  is  so  conflicting. 

Appellant  also  assigns  for  error  the  refusal  of  three 
instructions  asked  by  it.  The  first  half  of  the  second 
of  these  instructions  was  argument  only,  and-  the  lat- 
ter part  of  the  instruction  called  the  jury's  attention 
particularly  to  portions  of  appellee's  evidence.  It 
states  that  if  the  "motorman  sounded  the  whistle 
sufficiently  loud  and  near  that  it  could  be  heard  by  one 
in  the  exercise  of  ordinary  care  and  caution  looking 
and  listening,"  "then  the  motorman  performed  his 
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whole  duty  under  plaintiff's  allegation  of  negligence 
in  that  regard,  and  under  the  law."  We  think  a  mo- 
torman  had  some  other  duties  under  the  law.  It  was 
properly  refused.  Without  discussing  whether  the 
first  and  third  refused  instructions  are  the  law,  they 
were  duplicates  of  appellee's  tenth  and  eleventh  in- 
structions and  there  was  no  error  in  refusing  them. 

In  the  closing  argument,  counsel  for  appellee  stated 
to  the  jury,  that  appellant  did  not  keep  appellee  in 
the  hospital  for  charity,  that  the  corporation  was  run 
to  make  money  and  not  for  charity.  Dr.  Abell  who 
treated  plaintiff  and  was  defendant's  witness  had 
stated  in  explanation  of  the  length  of  time  plaintiff  had 
been  in  the  hospital,  that  appellee  had  been  kept  in  the 
hospital  longer  than  usual  "as  a  matter  of  charity." 
The  court  sustained  the  objection  to  this  line  of  argu- 
ment while  there  was  evidence  that  might  justify  it. 
The  amount  of  the  verdict  for  the  serious  injury  sus- 
tained indicates  that  the  jury  was  not  prejudiced  by 
anything  said  in  the  argument.  Finding  no  error  in 
the  case  the  judgment  is  affirmed. 

Affirmed. 


Pictorial  Printing  Company  v.  Emma  Keil. 

Gen.  No.  4,708. 

1.  Assumed  bisk — when  doctrine  of,  applies.  A  servant  is  pre- 
cluded from  recovery  by  the  operation  of  the  doctrine  of  assumed 
risk  where  she  was  of  mature  years,  of  ordinary  capacity,  had  been 
employed  about  the  machine  which  caused  the  injury  for  some 
period  of  time,  and  where  the  injury  followed  from  a  danger  which 
was  apparent  and  obvious.  /  i 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Aurora;  the  Hon.  John  L.  Healy,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Reversed,  with  finding  of 
fact.    Opinion  filed  March  13,  1907. 

Horton,  Brown,  Richolson  &  Miller  and  Frank 
R.  Reid,  for  appellant. 
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E.  M.  Majtoan  and  W.  J.  Tyebs,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  case  by  appellee  against  appellant 
to  recover  damages  for  the  loss  of  the  end  of  the  ring 
finger  on  the  left  hand  while  working  as  a  press  feeder 
at  a  printing  m  press.  The  declaration  contains  two 
counts ;  the  first  alleges  negligence  on  the  part  of  the 
appellant  in  permitting  a  certain  rod  of  the  length 
of  fonr  inches  and  attachments  to  a  printing  press  to 
be  uncovered,  and  that  the  same  thus  exposed  were 
dangerous;  the  second  alleges  it  was  the  duty  of  ap- 
pellant to  warn  inexperienced  employes  of  the  dan- 
gers of  their  employment,  and  avers  negligence  of 
appellant  in  failing  to  do  so.  There  was  a  verdict 
and  judgment  for  $600.  Appellant  assigns  for  error 
amongst  other  things,  that  the  court  improperly  re- 
fused to  direct  a  verdict  for  the  defendant  at  the 
close  of  all  the  evidence,  and  insists  that  appellee  was 
injured  because  of  her  own  want  of  ordinary  care. 

Appellant  is  engaged  in  the  printing  business  and 
on  the  14th  of  June,  1905,  was  using  a  number  of 
printing  presses,  amongst  which  were  some  known  as 
.  the  Perry  Campbell  presses.  In  February,  1905,  ap- 
pellee being  twenty  years  of  age  went  to  work  for 
appellant  as  a  box  folder.  On  April  1st  her  work  was 
changed  to  that  of  a  press  feeder,  and  she  ran  one 
of  the  Perry  Campbell  presses  continuously  up  to 
June  14th,  the  date  of  her  injury.  At  the  time  she 
began  working  as  a  press  feeder  the  foreman  pointed 
out  dangerous  places  about  the  press,  but  did  not 
point  out  the  particular  part  by  which  she  was  injured. 
The  appellee  sometimes  stood  at  her  work  and  at 
others  was  seated;  when  standing  she  was  on  a  plat- 
form so  that  all  her  body  from  the  waist  upwards  was 
above  the  table,  and  when  seated  the  table  came  to 
about  her  chest.  The  material  to  be  printed  was 
placed  on  the  press  table  and  fed  under  guides,  where 
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it  was  seized  by  nippers  attached  to  the  cylinder  which 
pulled  the  material  off  the  table;  the  press  cylinder 
and  the  machinery  operating  it  were  not  above  the 
level  of  the  table.  As  appellee  stood  facing  the  press 
table  the  cylinder  was  to  her  left,  in  which  direction 
the  table  was  slightly  inclined.  Under  the  edge  of 
the  table  in  front  of  the  operator  was  a  lever  with 
which  the  machine  was  thrown  into  and  out  of  gear 
and  thus  started  or  stopped.  To  the  left  of  the  oper- 
ator and  of  the  table  but  not  above  it  were  some  cog 
wheels  which  for  the  safety  of  the  operator,  were  in- 
closed in  an  iron  cover  or  guard  an  inch  wide.  Be- 
tween the  cog-wheel  guard  and  the  main  printing 
cylinder  is  a  small  cylinder,  the  top  of  which  is  about 
the  same  height  as  the  top  of  the  cog-wheel  guard, 
and  three  inches  from  the  inside  of  the  guard.  A 
small  iron  rod  works  back  and  forth  into  this  small 
cylinder  on  the  side  next  the  guard.  Attached  to  this 
rod  is  a  small  arm  called  a  chuck,  which  works  the 
rod  in  and  out  of  the  cylinder  by  a  connection  with  a 
winding  groove  or  worm  on  the  rim  of  a  small  wheel 
below  it.  The  chuck  works  back  and  forth  a  space  of 
three-fourths  of  an  inch,  in  one  direction  going  against 
the  end  of  the  small  cylinder  and  then  away  from  it. 
The  oscillation  of  this  chuck  against  the  end  of  the 
small  cylinder  was  in  plain  sight  of  the  press  feeder 
whether  she  was  seated  or  standing.  The  press  cyl- 
inder made  2,400  revolutions  in  an  hour,  and  the  chuck 
the  same  number  of  motions  against  the  small  cylinder 
and  away  from  it.  At  the  time  of  the  accident  appel- 
lee was  seated  feeding  the  press,  and  having  run  out 
of  material,  she  took  hold  of  the  lever  with  her  right 
hand  to  stop  the  press,  and  with  her  left  took  hold  of 
the  cog-wheel  guard  either  to  brace  herself  or  to  raise 
from  her  seat,  and  her  ring  finger  protruding  three 
inches  beyond  the  guard  was  caught  between  the  end 
of  the  small  cylinder  and  the  chuck,  and  so  injured 
that  the  finger  was  amputated  about  half  way  up  the 
nail,  but  in  order  to  get  sufficient  flesh  to  cover  the 
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bone  it  was  necessary  to  remove  the  nail.  The  evi- 
dence of  appellee  at  the  time  of  the  trial  was,  that  she 
was  twenty-one  years  of  age;  that  she  had  worked 
this  press  continuously  for  over  ten  weeks;  that  at 
the  time  she  was  hurt  she  did  not  know  how  she  was 
injured ;  that  the  foreman  had  shown  her  the  different 
parts  about  the  press,  and  told  her  to  be  careful  that 
she  should  not  get  hurt,  but  did  not  point  out  the 
part  that  injured  her;  that  she  never  saw  the  device 
that  moved  back  and  forth;  that  she  oiled  the  ma- 
chine including  this  particular  device  by  which  she 
was  injured.  The  evidence  shows  it  was  in  plain  sight 
whether  she  was  sitting  or  standing  and  close  to  her. 
There  was  no  defect  in  the  machinery.  It  was  just 
as  it  was  during  all  the  time  she  used  it.  She  at- 
tempted to  take  hold  of  the  cog-wheel  guard,  and  her 
finger  got  between  the  chuck  and  the  end  of  the  small 
cylinder  three  inches  beyond  the  guard.  She  could 
not  help  but  know  her  finger  would  be  crushed  if 
placed  between  the  chuck  and  the  cylinder.  The  dan- 
ger was  apparent  and  obvious.  It  was  where  she 
could  not  help  seeing  it.  Appellee  was  of  mature 
years,  of  ordinary  capacity,  had  been  employed  about 
the  machinery  for  some  time,  and  in  such  case  where 
the  danger  is  apparent,  the  accident  must  be  held  to 
be  the  result  of  her  own  want  of  ordinary  care. 
Browne  v.  Siegel,  Cooper  &  Co.,  191  HI.  226;  Herd- 
man-Harrison  Milling  Co.  v.  Spehr,  145  HI.  329; 
American  Malting  Co.  v.  Lelivelt,  101  111.  App.  320; 
Kolb  v.  Chicago  Stamping  Co.,  33  111.  App.  388 ;  Jones 
v.  Roberts,  57  111.  App.  56.  When  all  the  evidence  is 
considered  with  all  legitimate  inferences  to  be  drawn 
therefrom,  it  clearly  appears  she  was  injured  by  rea- 
son of  her  own  contributory  negligence  and  the  per- 
emptory instruction  to  find  a  verdict  for  appellant 
should  have  been  given.     The  judgment  is  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judg- 
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ment  of  the  court:  The  danger  in  the  operation  of 
the  printing  press  by  which  appellee  was  injured  was 
plain  and  obvious,  and  she  assumed  the  risk  of  work- 
ing adjacent  thereto,  and  was  guilty  of  contributory 
negligence  in  placing  her  finger  between  the  chuck  and 
,  the  small  cylinder.  She  had  no  duty  to  perform  re- 
quiring her  hand  to  be  placed  where  it  was  when  in- 
jured. 


A.  E.  Briggs  y.  C.  W.  Kohl  et  al. 

Gen.  No.  4,770. 

1.  Pabtnkbshtp — when  burden  of  proving,  is  upon  the  defendant. 
Where  the  defense  interposed  Is  that  a  transaction  upon  which 
a  recovery  is  sought  was  a  partnership  transaction,  the  burden 
of  proving  such  partnership  is  upon  the  defendant. 

2.  Pabtnebship — what  essential  to  establish.  To  create  a  part- 
nership independent  of  express  agreement,  there  must  be  an  in- 
terest in  profits  as  profits  and  not  as  a  mere  means  of  payment  for 
labor  performed. 

3.  Partnership — how  question  of  existence  of,  determined. 
Whether  an  agreement  creates  a  partnership  or  not  depends  upon 
the  real  intention  of  the  parties;  if  the  agreement  is  not  in  writing, 
the  intention  of  the  parties  must  be  ascertained  from  their  words 
and  conduct 

4.  Pabtnebship— «?fcen  instruction  upon  question  of  existence 
of,  erroneous.  An  instruction  is  erroneous  which  tells  the  jury 
that  "the  best  evidence  of  a  partnership  is  sharing  between  the 
alleged  partners  of  all  the  profits  and  losses." 

5.  Degree  of  proof — when  instruction  as  to,  erroneous.  An  in- 
struction is  erroneous  which  tells  the  jury  that  a  party  must  prove 
a  matter  asserted  by  him  to  the  satisfaction  of  the  jury. 

Action  commenced  before  justice  of  the  peace.  Appeal  from 
the  County  Court  of  Lake  county;  the  Hon.  Dwxqht  L.  Jones, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Reversed  and  remanded.    Opinion  filed  March  13,  1907. 

King,  Lamb  &  Gage,  for  appellant;  Sullivan  &  Jab- 
bett,  of  counsel. 

Orvis  &  Edwabds  and  Cooke,  Pope  &  Pope,  for  ap- 
pellees. 
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Me.  Justice  Thompson  delivered  the  opinion  of  the. 
court. 

*  Appellant  brought  suit  before  a  justice  of  the  peace 
against  appellees.  An  appeal  was  taken  to  the  County 
Court  where  there  was  a  verdict  for  the  defendants. 
A  motion  for  a  new  trial  was  overruled  and  the  suit 
is  appealed  to  this  court. 

The  record  shows  that  appellant  conducted  a 
butcher  shop  in  Lake  Zurich,  and  rutis  a  farm  near 
that  town.  Appellees  conducted  a  general  merchan- 
dise store  in  the  same  town.  In  September,  1905, 
Briggs  claims  that  Charles  Kohl  proposed  that  he 
and  his  brother  would  furnish  the  money  to  buy  milch 
cows  in  the  west,  ship  them  in,  sell  them  and  give 
Briggs  half  the  profits  "for  pasturing"  the  cows  un- 
til they  were  sold.  Kohls  claim  that  Briggs  agreed 
to  "feed"  or  to  "take  care"  of  the  cows  for  half 
the  profits.  Kohls  brought  a  car-load  of  cows  from 
Iowa,  October  6th,  and  another  October  12th.  Briggs 
testifies  that  Charles  Kohl  asked  him  to  feed  the  cows 
because  they  tfere  very  thin,  and  he  objected.  That 
Kohl  said  to  him  "that  if  he  would  feed  them  corn 
he  would  make  it  all  right."  Kohl  denies  this  con- 
versation. McCarthy,  an  employe  of  Briggs,  testified 
that  Charles  Kohl  asked  him  how  much  corn  they 
had  been  fed  and  said  "feed  them  plenty  of  corn  and 
he  would  see  that  Briggs  got  his  money."  The  evi- 
dence on  the  part  of  Briggs  shows  that  corn  was  fed 
to  the  cows  for  over  a  month,  and  that  at  Kohls'  re- 
quest the  cows  were  moved  to  a  pasture  where  they 
had  access  to  a  hay  stack  and  ate  about  two  tons  of 
hay.  Kohls  rendered  a  statement  to  Briggs  show- 
ing receipts  and  disbursements  in  which  after  charg- 
ing up  travelling  expenses,  board  and  purchase  money 
and  crediting  Briggs  with  a  store  bill  of  $26.80, 
Briggs  was  a  debtor  to  them  of  twenty-six  cents. 
Briggs  by  his  statement  of  account  sued  to  recover 
$100  for  corn  fed  to  the  stock  and  $100  for  half  the 
profits  for  pasturing  the  stock.     On  the  trial  in  the 


486  Appellate  Courts  of  Illinois. 

Vol.  132.]  BriggB  y.  Kohl. 

County  Court,  appellees  claimed  that  the  transaction 
involved  a  partnership  and  hence  could  not  be  set- 
tled in  a  suit  at  law  begun  before  a  justice.  There- 
upon the  appellant  stated,  that  he  was  only  claiming 
for  corn  and  hay  fed  to  the  cattle  on  a  special  promise 
to  pay  therefor.  It  is  not  claimed  that  Briggs  had 
any  ownership  in  the  cows,  or  that  he  had  anything 
to  do  with  buying  or  selling  them.  Appellees  claim 
and  testify  that  Briggs  was  to  have  half  the  profits 
for  "feeding  and  caring' '  for  them,  while  appellant 
claims  and  testifies  that  he  was  to  have  half  the  profits 
for  "pasturing"  only,  and  that  Kohls  promised  to 
pay  for  the  corn  and  hay.  There  was  evidence  in  cor- 
roboration of  both  theories.  There  is  no  evidence  that 
anything  was  said  about  a  division  of  losses.  Appel- 
lant on  his  theory  would  get  nothing  for  his  pasture 
unless  there  was  some  profit.  Appellees  do  not  claim 
but  what  if  there  was  any  loss  on  the  sale  of  the 
cattle  they  were  to  stand  all  the  loss  except  that  of 
the  pasture.  If  the  cows  had  been  taken  with  some 
epidemic  and  all  have  died,  the  loss  would  have  fallen 
entirely  on  appellees.  * 

Appellant  claims  that  he  was  suing  on  a  contract, 
and  it  did  not  appear  from  his  evidence  that  the  trans- 
action amounted  to  a  partnership.  The  appellees7 
defense  was  that  the  transaction  was  a  partnership. 
The  burden  of  proving  that  defense  was  upon  the  de- 
fendants, and  not  upon  the"  appellant  to  prove  that  it 
was  not  a  partnership.  Furber  v.  Page,  143  111.  622. 
Parties  may  engage  in  a  joint  enterprise  and  not  be 
partners,  although  they  receive  a  portion  of  the  profits. 
To  create  a  partnership  independent  of  express  agree- 
ment, there  must  be  an  interest  in  profits  as  profits  and 
not  as  a  mere  means  of  payment  for  labor  performed. 
Parker  v.  Fergus,  43  HI.  437;  Burton  v.  Gtoodspeed, 
69  HI.  237.  Whether  an  agreement  creates  a  part- 
nership or  not  depends  on  the  real  intention  of  the 
parties.  If  the  agreement  is  not, in  writing  the  in- 
tention of  the  parties  must  be  ascertained  from  their 
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words  and  conduct.  Nat.  Surety  Co.  v.  Townsend 
Brick  Co.,  176  111.  156;  Williams  v.  Fletcher,  129  111. 
356.  It  is  not  clear  that  the  parties  to  ^this  suit  in- 
tended to  form  a  partnership  relation,  and  the  bur- 
den of  proving  that  relation  was  on  the  party  assert- 
ing its  existence.  If  there  was  no  intention  of  form- 
ing a  partnership  and  the  contract  was  as  claimed  by 
appellant,  he  would  have  the  right  to  recover  for  the 
hay  and  corn  furnished  to  Kohl  brothers,  Briggs 
claiming  there  was  an  express  contract  to  pay  him 
therefor,  if  the  proof  sustained  such  contention.  If 
the  arrangement  was  in  fact  a  partnership,  while  it 
is  a  general  rule  that  an  action  at  law  will  not  lie  by 
one  partner  against  another,  yet  there  are  exceptions 
to  this  rule.  There  is  a  line  of  authorities  holding 
that  one  partner  may  sue  another  at  law  upon  an  ex- 
press contract  not  involving  any  question  as  to  the 
general  accounts.  Hartzell  v.  Murray,  224  111.  377; 
Berry  v.  DeBruyn,  77  111.  App.  359.  If  the  claim  of 
appellees  that  appellant  was  to  furnish  feed  including 
corn  was  the  true  theory  of  the  case  and  it  was  a 
partnership,  and  there  was  no  agreement  to  pay  for 
the  corn,  then  appellant  could  not  maintain  this  suit  at 
law,  for  the  reason  that  a  question  involving  the  gen- 
eral settlement'of  the  accounts  was  involved.  Whether 
a  partnership  was  involved  or  not  was  a  question  of 
fact  to  be  decided  by  the  jury  under  proper  instruc- 
tions. 

Instruction  number  three  given  on  behalf  of  appel- 
lees told  the  jury  that  "the  best  evidence  of  a  part- 
nership is  sharing  between  the  alleged  partners  of  all 
the  profits  and  losses.' '  This  was  erroneous.  The 
court  should  not  tell  the  jury  what  is  the  best  evi- 
dence. It  was  for  the  jury  to  decide  from  all  the  evi- 
dence whether  it  was  the  intention  of  the  parties  to 
form  a  partnership,  and  there  was  no  evidence  that 
there  was  to  be  any  sharing  in  losses.  Instruction 
number  two  given  at  the  request  of  appellees  told  the 
jury  "the  burden  of  proof  is  upon  the  plaintiff  and 
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he  cannot  recover  unless  he  proves  to  your  satisfac- 
tion and  by  the  greater  weight  of  evidence  each  and 
every  material  fact  of  his  case."  The  law  does  not 
require  that  a  party  shall  prove  a  matter  asserted  by 
him  to  the  satisfaction  of  the  jury  but  only  by  a  pre- 
ponderance of  the  evidence.  It  is  sufficient  if  the  jury 
believe  from  the  evidence,  even  if  it  be  not  to  their 
satisfaction.  Instructions  requiring  such  a  degree  of 
proof  have  repeatedly  been  condemned.  Herrick  v. 
Gary,  83  111.  89.  Appellees  cit.e  Mayers  v.  Smith,  121 
111.  442,  as  authority  for  the  giving  of  this  instruction. 
They  overlook  the  fact  that  it  was  there  given  at  the 
request  of  the  plaintiff  and  it  is  not  error  for  a  party 
to  voluntarily  assume  a  greater  burden  than  the  law 
requires,  but  his  opponent  may  not  place  on  him  such 
excessive  requirement  of  proof  against  his  will.  The 
seventh  instruction  was  erroneous  because  it  assumed 
that  parties  jointly  interested  in  a  transaction  are 
partners.  For  the  errors  indicated  the  cause  is  re- 
versed and  remanded. 

Reversed  and  remanded. 


Harriet  Evans  v.  City  of  Kankakee. 
Gen.  No.  4,774. 

1.  Municipality — extent  of  application  of  doctrine  of  respondeat 
superior.  The  doctrine'  of  respondeat  superior  does  not  apply  to 
municipalities  except  in  their  corporate  capacity. 

2.  Municipality — when  not  liable  for  infection  suffered  through 
negligence  of  servants.  A  person  cannot  recover  of  a  municipality 
because  of  injuries  suffered  through  the  contracting  of  a  loathsome 
disease  by  reason  of  the  negligence  of  the  servants  of  such  munici- 
pality. 

Action  on  the  case.  Error  to  the  Circuit  Court  of  Kankakee 
county;  the  Hon.  Fbank  L.  Hoopeb,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 
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W.  K.  Htjnteb  and  B.  L.  Coopeb,  for  plaintiff  in 
error. 

A.  E.  Smith,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  begun  by  plaintiff  in 
error  to  recover  damages  from  the  city  of  Kankakee. 
The  first  count  of  the  declaration  alleges  that  the  de- 
fendant was  possessed  of  and  occupied  the  first  story 
of  a  certain  building  in  the  city  of  Kankakee  as  a 
city  prison,  calaboose,  detention  room  and  offices  occu- 
pied by  the  mayor,  chief  of  police  and  other  officers 
of  the  defendant;  that  said  building  was  located  in  a 
thickly  populated  part  of  the  business  district  of  said 
city,  and  consisted  of  a  basement,  first,  second  and 
third  stories;  that  upon  the  inside  of  the  west  wall  a 
hall  and  stairway  extended  from  the  street  to  the 
second  and  third  stories ;  that  the  second  story  of  said 
building  was  occupied  by  a  telephone  exchange  with 
fifty  employes,  of  whom  plaintiff  was  one;  that  the 
third  story  was  occupied  by  fraternal  lodges ;  that  said 
building  was  heated  by  steam  from  a  plant  located 
in  the  basement,  the  heat  being  conveyed  by  pipes  to 
the  several  stories  through  the  floors;  that  the  ceiling 
of  the  first  story  and  the  floor  of  the  second  story 
were  constructed  of  joists,  lath,  plaster  and  boards  in 
which  were  divers  holes  and  cracks  through  which  said 
steam  pipes  passed  into  the  rooms  where  plaintiff 
was  employed,  of  which  defendant  had  notice;  that 
on  December  11,  1904,  defendant  wrongfully  and  un- 
lawfully suffered  and  permitted  that  part  of  the  first 
story  used  by  it  below  the  rooms  where  plaintiff  was 
employed,  to  be  used  as  a  pest  house  until  January 
1,  1905,  and  suffered  a  person  whose  name  is  unknown 
to  the  plaintiff  to  remain  in  said  room  so  controlled 
by  defendant,  which  said  person  was  suffering  with 
a  contagious  disease  known  as  small-pox;  that  from 
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December  11th  to  December  31st  plaintiff  was  em- 
ployed by  said  telephone  company  at  work  in  the 
rooms  immediately  over  the  room  in  which  said 
diseased  person  was  confined;  that  during  the  said 
time  defendant  burned  the  clothing  of  said  diseased 
person  upon  said  premises,  and  fumes  laden  with 
disease  and  infectious  germs  from  said  small-pox 
patient  penetrated  the  rooms  where  plaintiff  was 
at  work,  whereby  plaintiff  became  affected  with  small- 
pox and  sick,  and  was  obliged  to  give  up  her  employ- 
ment, and  was  removed  to  a  certain  other  pest  house, 
to  her  damage,  etc. 

The  second  count  avers,  in  addition  to  the  allega- 
tions of  the  first  count,  that  there  was  in  force  a  cer- 
tain ordinance  of  the  city  of  Kankakee  providing  that 
any  building  which  may  be  offensive  or  injurious  to 
health  shall  be  deemed  a  nuisance,  and  that  the 
city  by  detaining  a  person  afflicted  with  small-pox  in 
the  said  calaboose  thereby  maintained  a  nuisance, 
etc.  Other  counts  contain  substantially  the  same  alle- 
gations, except  the  fourth  which  contains  an  addi- 
tional allegation,  that  defendant  negligently  and  care- 
lessly burned  the  clothing  of  a  .diseased  person, 
whereby  infection  was  communicated  to  plaintiff  while 
she  was  in  the  exercise  of  due  care  for  her  own  safety. 
A  demurrer  was  sustained  to  the  declaration,  and, 
plaintiff  electing  to  stand  by  her  declaration,  judg- 
ment was  entered  dismissing  the  suit  and  for  costs, 
to  reverse  which  this  writ  of  error  is  prosecuted. 

The  negligence  charged  in  the  counts,  except  the 
fourth,  is  that  the  defendant  suffered  and  permitted 
a  person  afflicted  with  small-pox  to  be  and  remain  in 
a  room  used  as  a  calaboose  under  the  room  in  which 
plaintiff  was  employed;  the  fourth  alleges,  in  addi- 
tion, that  defendant  negligently  and  carelessly  burned 
clothing  of  a  small-pox  patient  whereby  infectious 
germs  were  communicated  to  plaintiff.  It  is  not'al- 
ledged  anywhere  that  the  city  or  any  officer  of  the  city 
brought  to  the  building,  a  room  of  which  was  used  as 
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a  calaboose,  a  person  afflicted  with  small-pox,  neither 
is  it  alleged  that  defendant  had  any  place  in  Decem- 
ber to  which  a  small-pox  sufferer  could  have  been  re- 
moved from  the  place  of  detention,  but  the  allegation 
is  that  defendant  suffered  and  permitted  or  detained 
in  the  calaboose  a  person  suffering  with  that  disease. 
The  matters  complained  of  are  acts'  of  some  official 
or  police  officer  of  the  city  in  detaining  in  the  city 
calaboose  a  person  afflicted  with  small-pox.  No  com- 
plaint is  made  of  any  act  which  a  city  is  authorized  to 
do  in  its  corporate  or  administrative  capacity.  The 
city  of  Kankakee  is  an  incorporated  municipality 
which  can  only  act  through  its  agents.  In  govern- 
mental matters  the  doctrine  of  respondeat  superior 
does  not  apply  to  municipalities,  except  in  their  cor- 
porate affairs.  It  was  held  in  Culver  v.  City  of 
Streator,  130  111.  238,  that  "police  regulations  of  a 
city  are  not  made  or  enforced  in  the  interest  of  the 
city  in  its  corporate  capacity,  but  in  the  interest  of 
the  public. "  "The  police  power  of  a  municipal  cor- 
poration may  be  defined  in  general  terms  as  com- 
prehending the  making  and  enforcement  of  all  such 
laws,  ordinances  and  regulations  as  pertain  to  the 
comfort,  safety,  health,  convenience,  good  order  and 
welfare  of  the  public  j  and  all  persons  officially  charged 
with  the  execution  and  enforcement  of  such  ordi- 
nances are  quoad  hoc  police  officers.  •  *  *  Police 
officers  appointed  by  the  city  are  not  agents  or  serv- 
ants so  as  to  render  it  responsible  for  their  unlawful 
or  negligent  acts  in  the  discharge  of  their  duties.' ' 
The  restraining  and  quarantining  of  persons  affected 
with  a  contagious  disease  manifestly  appertain  to 
and  are  included  in  the  police  power.  In  Frazier  v. 
City  of  Chicago,  186  111.  480,  it  was  said:  "The  es- 
tablishment of  this  small-pox  hospital  was  therefore 
clearly  within  the  police  power  of  the  city,"  and  the 
learned  judge  who  wrote  the  opinion  quoted  with  ap- 
proval from  Oliver  v.  Worcester,  102  Mass.  489,  where 
it  was  said:    "The  distinction  is  well  established  be- 
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tween  the  responsibilities  of  towns  and  cities  for  acts 
done  in  their  public  capacity  in  the  discharge  of  du- 
ties imposed  upon  them  by  the  legislature  for  the 
public  benefit,  and  for  acts  done  in  what  may  be  called 
their  private  character,  as  the  management  of  prop- 
•  erty  and  rights  held  by  them  for  their  own  immediate 
profit  or  advantage  as  a  corporation,  although  inuring 
of  course  ultimately  to  the  benefit  of  the  public.  In 
the  one  case  no  private  action  lies  unless  it  be  ex- 
pressly given ;  in  the  other  there  is  an  implied  or  com- 
mon law  liability  for  the  negligence  of  the  officers  in 
the  discharge  of  such  duties. " 

In  City  of  Chicago  v.  Williams,  182  HI.  135,  it  was 
held  that  "police  officers  are  not  agents  or  servants 
of  the  city  appointing  them,  within  the  rule  making 
the  corporation  answerable  for  their  acts,  nor  is  a 
municipal  corporation  liable  for  the  nonfeasance  or 
misfeasance  of  the  officers  of  its  police.  There  is  an 
implied  or  common  law  liability  for  the  negligence  of 
municipal  officers  in  the  performance  of  corporate 
acts,  which  have  relation  to  the  management  of  the 
corporate  or  private  concerns  of  the  municipality 
from  which  it  derives  special  or  immediate  profit  or 
advantage  as  a  corporation.  But  where  acts  are  done 
by  the  officers  of  towns  and  cities  in  their  public  ca- 
pacity in  the  discharge  of  duties  imposed  by  the  law 
for  the  public  benefit  and  for  the  promotion  and  pres- 
ervation of  the  public  welfare,  no  private  action  lies 
unless  the  right  to  bring  it  is  expressly  conferred." 
Town  of  Odell  v.  Schroeder,  58  HI.  353;  Wilcox  v.  City 
of  Chicago,  107  111.  334;  Craig  v.  City  of  Charleston, 
180  111.  154;  Symonds  v.  Clay  Co.,  71  111.  355;  Blake 
v.  City  of  Pontiac,  49  111.  App.  543;  Arms  v.  City  of 
Knoxville,  32  111.  App.  604. 

In  Western  College  v.  City  of  Cleveland,  12  Ohio  St. 
375,  it  was  said:  "It  is  obvious  there  is  a  distinction 
between  those  powers  delegated  to  municipal  corpora- 
tions to  preserve  the  peace  and  protect  persons  and 
property,  whether  to  be  exercised  by  legislation  or 
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the  appointment  of  proper  officers,  and  those  powers 
and  privileges  which  are  to  be  exercised  for  the  im- 
provement of  the  territory  comprised  within  the  lim- 
its of  the  corporation,  and  its  adaptation  to  the  pur- 
poses of  residence  or  business.  As  to  the  first,  the 
municipal  corporation  represents  the  state — discharg- 
ing duties  incumbent  on  the  state;  as^to  the  second, 
the  municipal  corporation  represents  the  pecuniary 
and  proprietary  interests  of  the  individuals.  As  to 
the  first,  responsibility  for  acts  done,  or  omitted,  is  gov- 
erned by  the  same  rule  of  responsibility  which  applies 
to  like  delegations  of  power;  as  to  the  second,  the 
rules  which  govern  the  responsibility  of  individual? 
are  properly  applicable. "     x 

In  Ogg  v.  City  of  Lansing,  35  la.  495,  an  agent  of 
the  city,  without  using  disinfectants  or  taking  any 
precaution  to  prevent  the  spread  of  small-pox,  and 
without  giving  any  notice  to  plaintiff,  who  was  pass- 
ing, requested  him  to  assist  in  removing  a  coffin  con^ 
taining  the  body  of  a  person  who  died  of  small-pox, 
from  a  house  under  the  control  of  the  city  in  which 
he  died.  The  disease  was'  thereby  communicated  to 
the  children  of  the  plaintiff,  causing  their  death.  It 
was  held  there  was  no  liability  against  the  city,  on 
the  ground  that  defendant  was  not  liable  for  the  mis- 
feasance, wrongs  or  negligence  of  its  officers  or  agents 
employed  in  the  public  service.  It  was  there  said  that 
"if  the  principle  contended  for  by  plaintiff  was  up- 
held, then  a  city  would  be  compelled  to  respond  in 
damages  for  the  neglect  of  its  police  force  to  suppress 
a  riot,  the  failure  of  its  firemen  to  arrest  a  conflagra- 
tion, and  the  negligence  of  its  physipian  in  prescrib- 
ing for  a  patient.  The  true  doctrine  is  that  a  city 
cannot  be  held  for  &  defective  execution  of  powers  of 
a  legislative  or  governmental  nature.  In  discharging 
these  functions  the  city  acts  as  a  gwasi-sovereignty, 
and  is  riot  responsible  for  a  neglect  or  misfeasance 
of  its  officers  or  agents, " 

Plaintiff  relies  upon  Haag  v.  Board  of  Commission- 
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ers,  60  Ind.  511,  where  it  was  held  an  action  would  lie 
against  a  county  for  maintaining  a  pest  house  near 
plaintiffs  residence  rendering  his  premises  unsafe. 
The  court  based  its  decision  on  a  statute  of  the  state 
concerning  nuisances.  It  may  also  be  observed  that 
a  different  rule  is  held  regarding  municipal  liability 
in  Indiana  from  the  rule  in  this  state.  In  Hollen- 
beck,  Admx.,  v.  County  of  Winnebago,  95  HI.  148,  after 
a  full  review  of  the  authorities,  it  was  held  that  at 
common  law  a  private  action  will  not  lie  against  a 
county  for  injuries  occasioned  by  the  negligence  of 
its  servants  or  officers  in  respect  to  the  performance 
or  non-performance  of  their  duties.  And  there  is 
no  distinction  in  the  application  of  the  rule,  between 
neglecting  to  do  or  perform  an  act  which  ought  to 
have  beeil  performed,  and  the  performance  of  the 
d\ity  in  a  negligent  manner,  nor  has  the  statute  pro- 
vided any  such  remedy  or  declared  any  liability  on 
the  part  of  a  county  in  that  regard. 

In  our  opinion  it  is  inconsistent  with  powers  in  the 
nature  of  police  powers,  which  are  strictly  govern- 
mental in  their  nature,  and  common  to  all  municipal- 
ities, that  a  city  should  be  compelled  to  respond  to  in- 
dividuals in  damages  for  the  manner  of  the  exercise  of 
such  powers.  The  maintenance  of  such  an  action  would 
give  to  a  court  and  jury  the  power  to  punish  a  munici- 
pality for  exercising  a  governmental  discretion  vested 
in  it  by  law  and  for  which  its  responsibility  should  be 
only  political.  The  only  negligence  the  defendant  as  a 
corporation  was  guilty  of,  if  any  there  was,  was  an 
error  in  its  political  action  in  either  electing  or  appoint- 
ing some  officer  who  may  have  been  guilty  of  the  negli- 
gence charged,  but  for  which  the  city  in  law  is  not 
liable.  The  demurrer  was  properly  sustained,  and  the 
judgment  is  affirmed. 

Affirmed. 
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Alonzo  M.  Parrish,  Administrator,  t.  Sarah  J.  Vancil. 
Gen.  No.  4.781. 

1.  Witness — when  not  disqualified  under  Evidence  Act.  A  party 
in  interest  is  competent  where  the  adverse  party  defends  as  ad- 
ministrator, as  to  any  facts  occurring  after  the  death  of  the  ad- 
ministrator's intestate. 

2.  Witness — when  not  disqualified  under.  Evidence  Act  A  party 
in  interest  1b  competent  where  the  adverse  party  defends  as  ad- 
ministrator, with  respect  to  any  conversations  as  to  which  such 
administrator  has  testified. 

3.  Conduct  of  counsel — when  repetition  of  questions  will  not 
reverse.  Held,  improper,  but  not  ground  for  reversal,  to  repeat 
questions  as  to  which  objections  have  been  sustained. 

4.  Taxation  of  costs — when  concession  as  to  evidence  which 
witness  would  give  does  not  preclude.  A  party  is  entitled  to  have 
witnesses'  fees  taxed  in  hiB  favor,  notwithstanding  after  the  ap- 
pearance of  such  witnesses  the  adverse  party  makes  admission  as 
to  the  testimony  which  they  would  give. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Samuel  C.  Stough,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Huttmann,  Butters  &  Cabb,  for  appellant. 
Browne  &  Wiley,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  filed  a  claim  against  the  estate  of  Will- 
iam D.  Parrish,  deceased,  for  the  sum  of  $139.50  for 
balance  due  for  nursing,  board  and  washing.  Upon 
a  trial  by  jury  the  claim  was  allowed  and  an  appeal 
taken  to  the  Circuit  Court  where  a  verdict  was  again 
rendered  for  the  full  amount  claimed.  A  motion  for 
a  new  trial  was  overruled,  and  the  administrator 
brings  the  case  to  this  court  by  appeal. 

The  evidence  showed,  that  the  deceased  was  about 
eighty-five  years  of  age  and  the  claim  was  for  care 
during  his  last  illness  lasting  twenty-seven  weeks  and 
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three  days.  The  claimant  was  not  able  to  prove  an 
express  contract.  The  claimant  proved  by  two  wit- 
nesses the  nature  of  the  services  required  and  ren- 
dered. Claimant  then  undertook  to  show  the  value  of 
the  services  rendered.  This  was  objected  to,  the  de- 
fendant stating  that  there  was  an  express  contract. 
Counsel  for  claimant  then  stated  there  was  no  con- 
tract, but  that  the  deceased  had  paid  her  twenty  dollars 
a  week  for  nursing,  and  two  dollars  a  month  for  wash- 
ing during  a  former  illness  and  that  claimant  thought 
she  should  have  that  sum  for  the  last  illness.  After 
some  discussion  the  defendant  then  conceded  that  there 
was  a  contract  to  pay  twenty  dollars  a  week  for  nurs- 
ing, and  two  dollars  a  month  for  washing.  The  defend- 
ant then  moved  to  exclude  the  evidence  concerning  the 
nature  of  the  services  performed.  The  court  over- 
ruled the  motion  and  this  ruling  is  assigned  for  error. 
There  was  no  error  in  this  ruling  for  the  reason  that 
to  recover  the  claimant  must  prove  that  she  had  per- 
formed the  services  she  is  suing  for,  and  defendant 
did  not  admit  the  claimant's  case  until  after  part  of 
her  proof  was  made. 

The  administrator  testified  concerning  two  different 
conversations  with  appellee,  that  occurred  after  the 
death  of  William  D.  Parrish.  Appellee  was  permitted 
in  rebuttal  to  testify  about  the  same  conversations, 
and  appellant  assigns  this  for  error.  Under  the  third 
exception  to  section  two  of  the  evidence  act,  appellee 
was  a  competent  witness  to  any  conversations  con- 
cerning which  the  administrator  had  testified,  and  un- 
der the  first  exception  to  the  same  section  she  was  a 
competent  witness  to  facts  occurring  after  the  death 
of  the  deceased.  No  error  was  committed  in  the  ad- 
mission of  appellee's  testimony.  Exceptions  1  and  3, 
sec.  2,  chap.  51,  Hurd's  Stat,  Blanchard  v.  Blanchard, 
191  HI.  450;  Pease  v.  Hunt,  60 IU.  App.  585. 

Error  is  assigned  on  the  repetition  of  questions 
after  the  court  had  sustained  an  objection  to  the 
character  of  evidence  sought  to  be  introduced.    We 
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have  considered  the  points  made  but  cannot  see  any 
reversible  error,  although  such  a  practice  by  counsel 
should  not  be  encouraged. 

By  making  the  concession  concerning  the  services 
the  defendant  assumed  the  burden  of  proving  payment. 
Appellant  insists  that  payment  was  proved,  and  that 
the  judgment  cannot  be  sustained  under  the  evidence. 
It  was  proved  that  when  the  deceased  was  taken  sick 
he  had  $1,431  on  deposit  in  the  National  City  Bank 
of  Ottawa,  and  at  the  time  of  his  death  there  remained 
only  $446.  Amongst  the  checks  that  had  been  paid  at 
tl*e  bank  were  six  checks  signed. by  the  deceased 
amounting  to  $550  which  appellant  claims  were  cashed 
by  appellee.  Of  these  one  for  fifty  dollars  was  pay- 
able to  appellee  and  was  indorsed  by  her.  The  others 
were  payable  to  self  or  order  and  not  indorsed  and 
the  body  of  the  checks  was  filled  in  by  the  cashier  or 
assistant  cashier  under  an  arrangement  with  the  de- 
ceased. The  last  check  is  for  $125  and  is  dated  July 
31st.  It  was  cashed  by  one  Benson  and  the  money 
paid  to  appellee  in  the  presence  of  the  deceased  shortly 
before  his  death.  Two  other  checks  of  $100  each,  the 
cashier  of  the  bank  thought  he  paid  to  appellee.  There 
is  ho  proof  as  to  who  the  other  two  checks  amount- 
ing to  $175  were  paid,  the  assistant  cashier  who  paid 
them  being  now  deceased,  except  that  Alonzo  M.  Par- 
rish,  the  administrator,  testified  that  after  his  father's 
death  he  talked  with  appellee  about  five  of  the  checks 
amounting  to  $475,  and  that  she  said  she  got  the  money 
on  them.  The  administrator  admits  he  did  not  show 
appellee  the  checks  at  the  time  of  the  conversation. 
Appellee  denies  that  she  had  any  conversation  with 
the  administrator  about  the  checks.  The  administra- 
tor also  testified  that  appellee  told  him  that  she 
drew  money  on  checks  and  paid  it  to  his  father.  The 
appellant  admitted  that  the  services  of  appellee 
amounted  to  $560.  If  claimant  had  received  all  that 
appellant  claims  she  received  there  would  still  be  a 
balance  due  her.    There  is  no  proof  that  claimant  re- 
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ceived  the  money  on  two  of  the  checks  amounting  to 
$175  except  the  statement  of  the  administrator  and 
that  is  denied  by  claimant.  Claimant  b^  her  demand 
admitted  the  payment  of  abont  $50  more  than  the  de- 
fendant was  able  to  prove  by  a  preponderance  of  the 
evidence.  We  think  the  jury  was  justified  by  the  evi- 
dence in  finding  for  the  claimant  the  full  amount  of 
her  demand. 

Error  is  assigned  upon  the  refusal  of  certain  in- 
structions asked  by  appellant.  Number  four  stated 
that  if  the  jury  "believed  from  the  evidence  that  the 
said  Sarah  Vancil,  claimant,  received  from  the  said 
William  D.  Parrish  in  his  lifetime,  an  amount  of  money 
equal  to  the  amount  due  her,  for  her  said  services  sued 
for"  then  they  should  find  for  defendant.  Appellant 
admitted  claimant  had  paid  some  small  bills  for  the 
deceased.  The  deceased  had  boarded  with  claimant 
several  years  and  had  been  paid  money  for  nursing 
upon  former  occasions.  The  instruction  was  properly 
refused  because  it  directed  a  verdict  and  at  the  same 
time  ignored  material  matters.  The  fifth  instruction 
was  bad  because  it  told  the  jury  the  effect  of  certain 
evidence,  when  it  should  have  left  the  weight  and  the 
effect  of  the  evidence  for  the  jury  to  determine.  Num- 
ber six  was  properly  refused  because  the  administra- 
tor testified  that  claimant  had  paid  Dr.  Butterfield  ten 
dollars  for  the  deceased  and  that  she  said  she  had 
given  his  father  the  money  received  from  the  checks. 
Number  seven  was  properly  refused  because  she  could 
not  have  been  fully  paid  by  the  checks  offered  in  evi- 
dence the  total  of  the  checks  being  less  than  the  ad- 
mitted value  of  the  services. 

Appellant  assigns  for  error  the  overruling  of  mo- 
tions made  after  the  judgment  was  rendered,  to  retax 
the  costs  of  five  witnesses  subpoenaed  by  claimant  and 
not  used  on  the  trial.  The  claim  being  against  the 
estate  of  a  deceased  person,  the  claimant  was  not  a 
competent  witness  to  testify  in  her  own  behalf  in  the 
first  instance  to  anything  that  occurred  before  the 


Second  District— A.  D.  1907.  499 

Drainage  District  No.  One  v.  Dowd. 

death  of  deceased.  She  was  unable  to  prove  an  ex- 
press contract,  and  was  forced  to  rely  npon  an  im- 
plied contract  or  lose  her  rights.  This  case  had  been 
tried  in  the  probate  court  by  a  jury.  The  defendant 
did  not  concede  either  the  performance  of  the  services 
rendered,  their  value,  or  a  contract,  until  he  saw  the 
effect  of  the  evidence  on  the  jury.  They  were  neces- 
sary witnesses  until  the  concession  was  made,  and  the 
making  of  the  concession  by  which  the  necessity  of 
their  testimony  was  obviated  would  not  be  any  reason 
for  taxing  their  costs  up  to  the  time  of  the  conces- 
sion against  the  party  who  of  necessity  procured  their 
attendance. 

There  not  being  any  reversible  error  in  the  case  the 
judgment  is  affirmed. 

Affirmed. 


Drainage  District  No.  One,  etc.,  v.  John  Dowd. 
Gen.  No.  4,782. 

1.  Market  value: — what  cross-examination  proper  of  expert  who 
has  testified  to.  It  1b  within  the  discretion  of  the  court  to  permit 
an  expert  who  has  testified  to  the  market  value  of  land  in  question 
to  be  asked  as  to  his  knowledge  of  sales  made  in  the  vicinity  of 
such  land. 

2.  Election  of  remedies — when  does  not  oind.  A  party  who 
has  brought  suit  in  one  form  of  action  may  change  and  pursue 
another  form  if  under  the  first  form  of  action  he  could  have  ob- 
tained no  relief. 

3.  Drainage  district — what  essential  to  recovery  from,  for  land 
taken.  In  order  to  recover  of  a  drainage  district  for  land  taken 
for  a  right  of  way,  all  the  statutory  requirements  must  be  alleged 
and  proved,  among  which  are,  that  a  tax  has  been  levied  or  a  fund 
obtained  for  the  purpose  of  paying  for  such  right  of  way. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  Richard  S.  Farhand,,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.  Reversed  and  remanded.  Opinion  filed 
March  13,  1907.    Rehearing  denied  April  18,  1907. 
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Henry  S.  Dixon,  for  appellant. 
A.  0.  Bardwell,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  suit  as  originally  brought  was  an  action  of 
trespass.  A  demurrer  having  been  sustained  to  the 
declaration,  the  first  count  was  by  leave  of  court 
amended,  changing  the  form  of  action  to  assumpsit, 
and  an  additional  count  was  filed.  The  declaration 
as  finally  amended  is  in  substance:  For  that  whereas 
the  defendant  being  a  corporation  organized  under  an 
act  of  the  legislature  entitled  "An  act  to  provide  for 
drainage  for  agricultural  and  sanitary  purposes/ '  ap- 
proved June  27,  1885,  in  force  July  1,  1885,  had  caused 
to  be  constructed  a  certain  ditch  for  the  purpose  of 
draining  the  lands  embraced  within  the  territory  over 
which  it  had  jurisdiction,  which  ditch  extended  over 
and  across  the  land  hereinafter  described  of  plaintiff 
in  the  township  of  Harmon,  it  then  and  there  on  the 
first  day  of  May,  1905,  became  and  was  the  duty  of 
defendant  to  widen  and  deepen  said  ditch  where  it 
crossed  the  land  of  plaintiff,  to  wit :  the  north  half  of 
the  southeast  quarter  of  section  two  and  the  southeast 
quarter  of  the  southwest  quarter  of  said  section,  in 
said  township,  to  an  average  depth  of  seven  feet  and 
a  width  of  at  least  fourteen  feet  at  the  bottom,  with 
a  slope  of  one  foot  horizontally  to  each  foot  perpen- 
dicularly; the  plaintiff  avers  that  in  pursuance  of  its 
duty  the  defendant,  on  May  1,  1905,  proceeded  to  and 
did  widen  said  ditch  so  constructed  across  the  land 
of  plaintiff  for  the  distance  of  4,120  feet,  by  deepen- 
ing the  same  to  a  depth  of  seven  feet  and  widening 
the  same  to  a  width  varying  from  thirty-six  to  forty- 
six  feet,  and  in  deepening  and  widening  the  same  it 
necessarily  deposited  the  excavated  material,  consist- 
ing of  earth,  stone  and  gravel  in  ridges  on  plaintiff's 
land,  and  in  widening  said  ditch,  and  depositing  said 
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material,  defendant  took  possession  of  eight  acres  of 
plaintiff's  land  not  theretofore  occupied  or  claimed  by 
it,  and  thence  hitherto  continued  to  possess  and  exer- 
cise authority  over  the  same,  and  intends  to  forever 
continue  in  such  possession  and  control  for  the  pur- 
pose of  assisting  the  drainage  of  the  lands  of  said 
district,  whereby  upon  rendering  compensation  for 
the  lands  so  taken,  defendant  would  have  become  the 
owner  of  the  right-of-way  for  said  ditch  and  said  ma- 
terial so  deposited  for  all  uses  and  purposes  of  drain- 
age as  authorized  by  said  act,  and  in  consideration 
of  any  compensation  which  may  be  awarded  him 
herein,  plaintiff  by  this  action  acknowledges  and  con- 
sents to  the  occupation  and  use  of  his  said  land  for 
such  use  and  purpose  so  long  as  defendant  shall  so 
use  and  occupy  the  same. 

The  additional  count  contains  an  averment  that  de- 
fendant "was  by  the  Circuit  Court  in  and  for  said 
county  on  the  29th  day  of  October,  1903,  in  a  cause 
therein  pending,  wherein  James  Frank  and  others  were 
complainants  and  itself  was  defendant,  ordered  and  di- 
rected to  deepen,  enlarge  and  improve  a  certain  ditch 
theretofore  constructed  by  defendant  across  the  land 
of  plaintiff  in  pursuance  of  the  powers  and  duties  im- 
posed on  it  by  said  act.  #  #  *  So  that  it  would  be 
at  least  fourteen  feet  wide  with  a  slope  of  bank  of  one 
foot  to  each  foot  in  depth.' '  It  also  contains  an  aver- 
ment that  the  defendant  appropriated  and  took  posses- 
sion of  and  retains  eight  acres  of  plaintiff's  land  and 
avers  that  it  was  unlawful  for  defendant  to  take  pos- 
session of  his  lands  without  first  rendering  compensa- 
tion; that  it  never  rendered  such  compensation,  but 
in  consideration  of  such  compensation  and  damages 
as  may  be  awarded  him,  plaintiff  by  this  action  waives 
all  damages  accruing  to  him  by  reason  of  such  failure 
of  defendant,  and  in  lieu  thereof  demands  the  market 
value  of  the  land  appropriated  for  the  time  and  use 
aforesaid,  and  all  damages  accruing  to  him  by  reason 
of  such  excavation  and  deposit  of  material,  and  con- 
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sents  to  such  use  and  occupancy  of  said  lands.  By 
means  whereof  defendant  became  liable  to  pay  plaint- 
iff for  the  land  so  taken,  as  well  as  damages  to  the 
remainder  of  his  land  by  reason  of  said  widening  and 
deepening  said  ditch  and  depositing  said  material  on 
said  land,  full  compensation  therefor,  to  wit:  the  sum 
of  one  thousand  dollars. 

A  demurrer  both  general  and  special  was  filed  to 
both  the  amended  and  additional  counts.  This  was 
overruled  and  the  defendant  elected  to  stand  by  its 
demurrer.  The  plaintiff  was  then  entitled  to  a  judg- 
ment nil  dicit  and  an  assessment  of  damages  by  a 
jury.  A  judgment  nil  dicit  after  demurrer  overruled 
only  admits  the  facts  that- are  well  pleaded.  Plaint- 
iff's damages  were  assessed  by  a  jury  at  $472.50.  The 
defendant  appeals,  and  assigns  for  error  that  the  court 
erred  in  permitting  the  plaintiff  to  change  his  cause 
of  action,  in  overruling  the  demurrer  and  in  the  ad- 
mission of  certain  evidence. 

On  the  trial  before  a  jury  both  parties  offered  evi- 
dence on  the  amount  of  the  damages.  Witnesses  on 
the  part  of  the  defendant  testified  as  to  the  value  of 
the  land  taken.  Plaintiff  was  permitted  to  ask  the 
Witnesses  on  cross-examination  regarding  their  knowl- 
edge of  sales  in  the  neighborhood.  Had  the  questions 
been  asked  upon  an  examination  in  chief  the  evidence 
would  not  have  been  proper  without  first  showing  the 
lands  were  of  similar  character  and  similarly  situated, 
but  a  greater  latitude  is  permitted  in  cross-examina- 
tion for  the  purpose  of  testing  the  knowledge  of  the 
witnesses  and  ascertaining  the  weight  to  be  given  to 
their  testimony.  A  trial  court  has  a  large  discretion 
in  such  matters  and  there  was  no  error  in  overruling 
the  objections  to  the  cross-examination. 

Appellant  insists  that  appellee  having  elected  to  sue 
in  trespass  cannot  be  permitted  to  change  the  form 
of  action  to  assumpsit,  as  he  would  thereby  be  pursu- 
ing an  inconsistent  remedy,  and  one  which  deprives 
appellant  of  a  substantial  defense.    A  demurrer  was 
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sustained  to  the  declaration  in  trespass,  for  the  rea- 
son that  the  defendant  being  a  public  involuntary 
quasi  corporation  as  such.it  is  not  liable  for  the  torti- 
ous acts  of  its  officers.  Appellant  says  in  its  brief 
"appellant  had  a  good  defense  to  the  action  as  origi- 
nally brought,  it  not  being  liable  for  a  tort/9  This 
statement  brings  the  case  within  the  rule  that  "If  the 
suitor  has  ih  his  first  action  mistaken  his  remedy  and 
adopted  a  mode  of  redress  incompatible  with  the  facts 
of  his  case  and  is  defeated  on  that  ground,  he  is  still 
free  to  elect  and  proceed  anew."  7  Ency.  of  PL  & 
Tr.  36ft  Election  of  remedies  is  choosing  between  dif- 
ferent modes  of  procedure  and  relief  allowed  by  law 
on  the  same  state  of  facts.  To  bind  a  party  by  an 
election  he  must  have  begun  a  form  of  action  under 
which  he  could  have  obtained  some  relief  if  it  had 
proceeded  to  an  adjudication  between  the  parties,  and 
which  action  gives  a  certain  character  to  facts  which 
another  form  of  action  would  change.  Under  section 
22  of  the  Practice  Act  the  distinction  between  actions 
of  trespass  and  trespass  on  the  case  has  been 
abolished.  It  is  held  that  counts  in  trespass,  and  tres- 
pass on  the  case,  may  be  joined  in  the  same  declara- 
tion. Barker  v.  Koozier,  80  111.  205.  The  Statute  of 
Amendments  provides  that  the  court  in  which  an  ac- 
tion is  pending  shall  have  power  to  permit  amend- 
ments in  any  process,  pleading  or  proceeding  in  such 
action,  either  in  form  or  substance,  for  the  further- 
ance of  justice.  The  appellee  had  no  remedy  against 
appellant  in  trespass  because  appellant  insisted  that 
was  not  the  proper  form  of  action  and  the  distinction 
between  trespass  and  case  being  abolished  there  was 
no  error  in  permitting  the  amendment. 

The  demurrer  to  the  amended  and  additional  counts 
is  both  general  and  special.  Plaintiff's  theory  is  that 
he  can  recover  upon  an  implied  contract  for  the  value 
of  real  estate  claimed  to  be  appropriated  for  the  drain- 
age ditch,  and  for  damages  to  portions  of  land  owned 
and  occupied  by  plaintiff,  upon  which  the  defendant 
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had  piled  earth  and  sand  removed  in  excavating  the 
ditch.  Plaintiff  still  owns  part  of  the  right-of-way 
over  which  the  ditch  is  excavated  and  the  land  on 
which  the  excavated  material  has  been  placed.  No  ex- 
press contract  or  any  promise  to  pay  by  the  defend- 
ant is  averred,  but  it  is  sought  to  recover  because  of 
acts  of  defendant  from  which  an  implied  contract  is 
sought  to  be  inferred.  The  declaration  arors,  that  de- 
fendant is  a  corporation  organized  under  an  act  en- 
titled "An  act  to  provide  for  drainage  for  agricultural 
and  sanitary  purposes  and  to  repeal  certain  acts  there- 
in named,"  approved  June  27,  1885;  Session  Laws  of 
1885,  page  78,  R.  S.,  1905,  page  799.  This  act  is  a  re- 
vision of  the  act  of  May  29, 1879,  in  force  July  1, 1879. 
Session  Laws,  1879,  page  142.  The  powers  and  rights 
and  liabilities  of  corporations  organized  under  this  act 
have  been  defined  and  construed  in  Elmore  v.  Drain- 
age Commissioners,  135  111.  269,  and  in  First  National 
Bank  v.  Union  District  No.  1,  82  111.  App.  626.  An  act 
similar  in  its  purposes,  entitled  "An  act  to  provide 
for  the  construction  and  reparation  and  protection 
of  drains,  ditches  and  levees  across  the  lands  of  others 
for  agricultural,  sanitary  and  mining  purposes,  and  to 
provide  for  the  reorganization  of  Drainage  Districts/ ' 
approved  and  in  force  May  29,  1879  (Session  Laws, 
1879,  page  120),  revised  and  amended  in  1885  (Session 
Laws,  1885,  page  109;  R.  S.  1905,  page  775),  has  been 
construed  and  the  powers,  rights  and  liabilities  of 
corporations  organized  thereunder  defined  in  Badger 
v.  Inlet  Drainage  District,  141  111.  542,  and  in  Barton 
v.  Minnie  Creek  Drainage  District,  112  111.  App.  640. 
Corporations  organized  under  either  of  these  acts  are 
held  to  have  the  same  powers,  rights  and  liabilities, 
although  their  methods  of  procedure  differ.  No  mat- 
ter under  which  act  a  drainage  corporation  is  formed 
it  is  held  to  be  a  mere  public  involuntary  quasi  corpo- 
ration subject  to  the  same  liabilities  as  counties,  town- 
ships, school  and  road  districts.  Their  duties  and 
powers  are  asumed  in  invitum  and  there  is  no  liability 
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to  respond  in  damages  in  a  civil  action  for  neglect  in 
the  performance  of  duties  unless  such  action  is  given 
by  statute.  In  Elmore  v.  Drainage  Commissioners, 
supra,  it  was  said  concerning  a  case  where  appellee 
was  organized  under  the  same  statute  as  appellant  in 
the  present  case:  " Appellee  is  to  be  regarded  as  a 
mere  public  involuntary  quasi  corporation,  and  the 
well-established  and  uniform  doctrine  is,  that  there 
is  no  corporate  liability  to  respond  in  damages  to  an 
individual  injured  by  the  negligent  or  wrongful  acts 
of  its  officers,  agents  or  servants.' '  The  declaration 
alleges  that  the  appellant  was  ordered  by  the  Circuit 
Court  to  deepen  and  widen  its  said  ditch,  and  that  it 
acted  pursuant  to  that  order.  The  nature  of  that  pro- 
ceeding is  not  set  forth,  but  presumably  it  was  a 
proceeding  by  mandamus.  No  matter  what  the 
order  was,  the  commissioners  must  still  proceed 
in  the  manner  provided  by  the  statute.  Section 
41  of  the  act  under  which  appellant  is  organized 
provides,  that,  after  the  completion  of  the  work, 
it  shall  keep  it  in  repair,  or  if  there  is  any  error 
in  construction,  or  for  any  cause  the  lands  are 
not  drained  as  contemplated,  it  shall  use  the  cor- 
porate funds  to  carry  out  the  original  purpose,  and  if 
sufficient  funds  are  not  on  hand  it  shall  make  a  new 
levy.  All  the  authorities  hold,  that  before  any  lia- 
bility can  be  incurred  the  funds  must  be  on  hand  or  the 
tax  levied.  The  declaration  must  allege  every  mate- 
rial fact  necessary  to  a  recovery.  It  was  necessary 
that  the  funds  should  be  on  hand  or  a  tax  be  levied  for 
the  purpose  of  securing  the  right  of  way  before  any 
liability  against  the  district  could  be  incurred  in  en- 
larging the  ditch.  A  drainage  district  is  organized 
for  a  special  and  limited  purpose,  and  its  powers  are 
restricted  to  such  as  the  legislature  has  deemed  essen- 
tial to  accomplish  the  purpose  for  which  it  is  formed. 
It  can  only  perform  its  duties  in  the  manner  provided 
by  the  statute.  If  the  commissioners  may  first  obtain 
the  right-of-way  and  construct  the  ditches  and  after- 
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wards  levy  the  assessment  necessary  to  pay  the  debts 
contracted  in  the  improvement,  they  would  thereby  be 
enabled  to  contract  debts  far  in  excess  of  the  benefits 
to  the  property  drained,  and  thus  confiscate  property 
under  the  guise  of  improving  it.  The  legislature  has 
wisely  provided  that  such  corporations  can  only  raise 
funds  by  special  assessments  upon  the  property  bene- 
fited and  the  assessments  cannot  exceed  the  benefits 
to  the  land  assessed.  "It  is  for  the  benefit  alike  of  the 
landowners  and  the  creditors  of  the  district  that  the 
assessment  shall  be  first  made  and  the  contract  for 
the  work  afterwards  let,  to  be  paid  for  out  of  the 
funds  to  be  raised  by  such  assessment.  *  *  *  To  en- 
title appellants  to  a  judgment  it  must  appear  that  they 
have  a  legal  claim  not  merely  against  the  commission- 
ers, but  against  the  real  estate  within  the  district  bene- 
fited by  the  improvement,  for  if  judgment  be  rendered 
it  can  only  be  satisfied  by  special  assessment  upon  that 
property."  First  National  Bank  v.  Union  District,  82 
111.  App.  626.  "Drainage  commissioners  have  no 
power  to  create  an  indebtedness  in  advance  and  then 
levy  an  assessment  for  the  purpose  of  paying  for  it." 
Winkelman  v.  Drainage  District,  170  111.  37. 

Where  the  presentation  of  a  claim,  or  the  filing  of  a 
notice  is  required  before  suit  can  be  maintained 
against  a  municipal  corporation  such  fact  must  be  al- 
leged, and  a  declaration  is  demurrable  in  the  absence 
of  such  material  averment.  14  Ency.  of  PI.  &  Pr.  235 ; 
Koch  v.  Ashland,  83  Wis.  361;  Reining  v.  Buffalo,  102 
N.  Y.  102;  Pardey  v.  Mechanicsville,  101  la.  266.  When 
it  is  sought  to  recover  upon  an  implied  promise  noth- 
ing will  be  presumed,  but  the  necessary  allegations 
must  be  made.  An  allegation  that  the  district  funds 
on  hand  properly  applicable  to  this  improvement,  or 
that  a  tax  had  been  assessed  before  the  beginning  of 
the  work  is  analogous  to  the  allegation  of  notice  or 
claim  where  such  is  required,  and  was  a  material  and 
necessary  allegation,  in  the  absence  of  which  the  de- 
murrer was  properly  sustained. 
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Appellant  insists  that  appellee  cannot  maintain  an 
action  in  assumpsit  for  the  damage  to  him  by  the  ap- 
propriation of  his  land  and  for  damage  to  other  of 
his  land  by  placing  material  thereon.  Neither  of  the 
parties  to  this  suit  has  referred  us  to  any  case  where 
the  question  involved  has  been  passed  upon,  and  we 
have  not  been  able  to  find  any.  In  Clayburgh  v. 'Chi- 
cago, 25  HI.  535,  an  expression  is  used,  which  would 
lead  to  that  conclusion,  but  it  is  obiter,  and  neither 
reason  or  authority  is  given  for  such,  expression.  We 
are  unable  to  see  how  a  landowner  can  compel  a  pur- 
chase of  his  land,  or  how  any  right  except  for  use  and 
occupation  can  be  obtained  to  the  land  by  a  suit  in 
assumpsit.  This  suit  is  not  for  use  and  occupation. 
Assumpsit  did  not  lie  even  for  the  use  and  occupation 
of  land,  until  it  was  provided  for  by  the  statute  of 
1861,  unless  the  relation  of  landlord  and  tenant  ex- 
isted. Hadley  v.  Morrison,  39  111.  392;  McNair  v. 
Schwartz,  16  HI.  24.  The  doctrine  of  waiver  of  the 
tort  and  suing  in  assumpsit  only  applies  to  personal 
property  or  where  something  is  severed  or  removed 
from  real  estate,  which  by  the  severance  becomes  per- 
sonal property  and  is  converted  to  the  trespasser's  use. 
"We  conclude  that  it  was  error  to  overrule  the  demurrer 
and  the  cause  must  be  reversed  and  remanded,  with  in- 
structions to  sustain  the  demurrer. 

Reversed  and  remanded. 


Jacob  Haish  y.  Jacob  Schuld. 

Gen.  No.  4,784. 

1.  Verdict — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict will  not  be  Bet  aside  as  against  the  evidence  where  there  was 
a  conflict  and  the  trial  court  saw  the  witnesses  and  approved  the 
verdict  as  rendered. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  Chables  A.  Bishop,  Judge,  presiding.    Heard  in  this  court 
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et   the   October   term,    1906.     Affirmed.     Opinion   filed  March  13, 
1907.    Rehearing  denied  and  opinion  modified  April  4,  1907. 

Cabnes,  Dunton  &  Faissleb,  for  appellant. 
No  appearance  by  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellant  owned  a  three-story  brick  building  in  De- 
Kalb,  which  was  on  January  19,  1906,  destroyed  by 
fire,  leaving  the  walls  standing.  The  building  was  on  a 
corner  and  was  twenty-five  feet  higher  than  the  build- 
ing on  the  west.  On  January  12  the  appellee,  who 
represented  himself  to  be  an  expert  building  wrecker, 
contracted  to  take  down  to  the  first  story  the  east  and 
south  walls,  being  the  walls  facing  the  streets,  for 
$125.  On  the  evening  of  January  12  appellee  told  ap- 
pellant that  the  west  wall  was  dangerous,  and  ought 
to  be  taken  down.  The  contract  was  changed,  by  in- 
cluding the  west  wall,  which  was  to  be  taken  down  to 
the  level  of  the  adjoining  building,  and  the  east  and 
south  walls  were  to  be  taken  down  to  the  foundation. 
The  agreed  price  was  changed  to  $275.  The  declara- 
tion consisted  of  the  common  counts  and  the  plea  was 
the  general  issue.  The  jury  returned  a  verdict  in  fa- 
vor of  appellee  for  $275,  upon  whicfy  judgment  was  ren- 
dered. Appellant  insists  that  the  judgment  cannot  be 
sustained  on  the  evidence.  The  building  was  of 
pressed  brick  with  stone  copings  over  the  windows. 
Appellant  insists  that  the  contract  was  to  take  the 
building  down  from  the  top,  piece  by  piece,  so  as  to 
save  the  pressed  brick  and  stone,  and  that  the  appellee 
destroyed  the  brick  and  stone  by  throwing  them  into 
the  cellar  promiscuously,  thereby  damaging  him  in  a 
large  amount  exceeding  the  contract  price.  Appellee 
denies  there  was  any  arrangement  to  take  down  the 
walls  in  small  pieces  or  to  save  anything.  He  testified 
that  not  a  word  was  said  about  saving  the  window  cas- 
ings and  that  the  stone  trimmings  were,  destroyed  by 
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the  fire.  There  was  evidence  corroborative  of  each  of 
the  parties  by  disinterested  witnesses.  It  was  a  ques- 
tion for  the  jury  to  decide  from  all  the  evidence  what 
the  contract  was.  The  jury  might  have  found  either 
way.  The  trial  court,  who  saw  the  witnesses  and  had  a 
better  opportunity  than  we  have  to  judge  of  their  cred- 
ibility, approved  of  the  verdict.  There  is  no  legal  rea- 
son shown  that  will  justify  us  in  interfering  with  the 
verdict  and  judgment,  and  the  judgment  is  affirmed.  • 
'  Affirmed. 


M.  N.  Hull  v.  Jesse  Croft. 
Gen.  No.  4,786. 

1.  Contract — when  suit  for  breach  may  be  instituted.  When  a 
contracting  party  gives  notice  of  his  intention  not  to  comply  with 
the  obligations  of  the  contract,  the  other  contracting  party  may 
accept  Buch  notice  as  to  anticipatory  breach,  and  if  he  accepts  it 
as  such  and  considers  the  contract  at  an  end,  he  may  sue  for 
damages  without  waiting  for  the  completion  and  fulfillment  of  such 
contract  by  its  terms. 

2.  Judicial  notice — taken  of  abbreviations  used  in  describing 
land.  Courts  take  Judicial  notice,  without  proof,  of  the  meaning 
of  the  initials  and  abbreviations  usually  used  in  the  description 
of  land,  and  if  evidence  is  necessary  to  explain  abbreviations,  ex- 
trinsic evidence  may  be  heard  for  that  purpose. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.  Reversed  and  remanded.  Opinion  filed 
March  13,  1907. 

D.  E.  Anderson,  for  appellant. 

E.  L.  Clovbb,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellant  began  this  snit  February  5,  1904,  to  re- 
cover of  appellee  damages  for  breach  of  contract  in  re- 
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pudiating  and  refusing  to  carry  out  a  contract  of  lease 
of  appellant's  farm  in  Brule  county,  South  Dakota. 
The  declaration  sets  up  the  making  of  a  lease  on  Feb- 
ruary 1,  1903,  by  which  Hull  leases  to  Croft  land  de- 
scribed as  the  "N.  E.  y4,  2-68-103,  N.  E.  y±  and  S.  V>, 
1-68-103,  N.  W.  y4,  7-67-103,  and  N.  W.  %,  12-68-103, 
Brule  county,  S.  D.,"  from  the  first  day  of  April, 
1904,  to  the  first  day  of  April,  1907,  at  an  annual  rental 
of  $627.30,  payable  one-half  October  1  and  one-half 
March  1  of  each  year  during  the  term  of  the  lease.  It 
avers  that  plaintiff  was  ready  and  willing  to  perform 
his  covenants,  and  that  he  requested  the  defendant  to 
perform  his,  but  that  the  defendant  renounced  and  re- 
pudiated his  promises  and  agreements,  and  notified 
plaintiff  that  he  did  not  intend  to,  and  would  not  per- 
form any  of  his  agreements,  and  plaintiff  accepted 
said  notice  as  a  repudiation  of  said  agreements  to  the 
damage  of  plaintiff  of  $2,000.  Pleas  of  the  general 
issue  and  fraud  of  circumvention  were  filed,  upon 
which  issue  was  joined.  At  the  close  of  plaintiff's 
evidence  the  court  excluded  all  the  evidence,  and  in- 
structed a  verdict  for  the  defendant. 

The  only  question  to  be  decided  by  this  court  is,  was 
there  error  in  excluding  the  evidence  and  directing  a 
verdict.  The  suit  was  brought  before  the  time  for 
taking  possession  under  the  lease  had  arrived.  Plaint- 
iff proved  the  making  of  the  lease  and  the  repudiation 
of  it,  and  notice  thereof  to  plaintiff  before  the  begin- 
ning of  the  suit.  AVhen  a  contracting  party  gives  no- 
tice of  his  intention  not  to  comply  with  the  obligation 
of  the  contract,  the  other  contracting  party  may  accept 
,such  notice  as  an  anticipatory  breach,  and  if  he  ac- 
cepts it  as  such  and  considers  the  contract  at  an  end, 
he  may  sue  for  damages  without  waiting  for  the  com- 
pletion and  fulfillment  of  such  contract  by  its  terms. 
Shields  v.  Carson,  102  111.  App.  39,  and  cases  there 
cited. 

A  question  is  raised  over  the  description  of  the  prop- 
erty  leased.    The   lease   describes   the   property   as 
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"N.  E.  %  2-68-103,  N.  E.  %  and  S.  %,  1-68-103,  N.  W. 
%  7-67-103  and  N.  W.  %  12-68-103,  Brule  county,  S. 
D."  The  proof  shows  that  appellant  does  not  own 
the  northeast  quarter  of  section  2,  in  township  68, 
range  103,  etc.,  but  the  land  owned  by  appellant  is  the 
northeast  quarter  of  section  2,  in  township  103, 
range  68,  etc.  The  customary  method  in  describing 
lands  by  government  survey  is  to  first  give  the  number 
of  the  township  and  then  the  number  of  the  range. 
Courts  take  notice  without  proof  of  the  meaning  of  the 
initials  and  abbreviations  usually  used  in  the  descrip- 
tion of  lands,  and  if  evidence  is  necessary  to  explain 
abbreviations  extrinsic  evidence  may  be  heard  for  that 
purpose.  Kile  v.  Yellowhead,  80  111.  209;  Paris  v. 
Lewis,  85  111.  597.  The  proof  shows  that  there  is 
neither  any  township  67  or  68  nor  any  range  103  in 
Brule  county,  South  Dakota,  but  there  is  a  township 
103  with  ranges  67  and  68.  It  is  also  shown  that  at  the 
time  the  lease  was  made,  appellant  owned  the  particu- 
lar pieces  of  land  in  township  103  in  ranges  67  and  68 
near  Kimball,  in  Brule  county,  South  Dakota,  that 
are  described  in  the  lease,  if  the  numbers  in  the  lease 
first  give  the  range  and  then  the  township.  The  ap- 
pellee before  the  lease  was  executed  had  been  in  Brule 
county,  and  examined  the  lands  of  appellant,  and  ap- 
pellee owned  some  land  in  one  of  the  townships  that 
some  of  appellant's  land  intended  to  be  leased  to  him 
was  located.  At  appellee's  request  a  lease  of  the  land 
to  a  brother  of  appellant  was  cancelled  that  it  might 
be  leased  to  appellee.  When  the  lease  was  made  a 
map  of  Brule  county  was  before  the  parties  that  had 
the  numbers  of  the  townships  and  ranges  on  the  mar- 
gin, and  the  lands  that  were  to  have  been  leased  were 
pointed  out  at  that  time  and  on  other  occasions  while 
the  making  of  the  lease  was  under  discussion.  The 
title  deeds  to  Hull  were  exhibited  to  arrive  at  the 
amount  of  rent,  which  was  to  be  six  per  cent,  of  the 
cost  of  the  land.  It  was  held  in  Dougherty  v.  Purdy, 
18  HI.  206,  in  an  ejectment  case,  that  where  there  is  a 
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latent  ambiguity  in  a  description  in  a  conveyance  the 
defect  may  be  obviated  by  proof  and  the  deed  is  not 
void  for  uncertainty.  This  case  was  followed  in  Clark 
v.  Powers,  45  HI.  283,  where  it  is  said  it  has  become  a 
rule  of  property  that  a  latent  ambiguity  may  be  ex- 
plained by  parol  testimony.  The  rule  is  that  proof 
of  independent  and  extraneous  facts  collateral  to  the 
instrument  may  be  admitted,  when  the  language  of  th? 
instrument  is  vague  and  ambiguous,  so  that  the  deed 
may  be  interpreted  according  to  the  intention  of  tli3 
parties,  not  that  such  evidence  may  enlarge  or  dimin- 
ish the  estate  granted,  but  identify  the  subject-matter 
on  which  it  operates.  Marske  v.  Willard,  169  111.  276; 
1  Ency.  of  Ev.  835.  Extrinsic  evidence  was  admissible 
to  show  that  there  was  no  township  67  or  68  or  ran^3 
103  in  Brule  county,  South  Dakota,  and  following  the 
rule  announced  it  was  competent  to  show  or  identify 
by  similar  evidence  which  of  the  numbers  described 
the  town  and  range,  when  the  instrument  did  not  itself 
specify  to  which  they  were  applicable.  It  was  erro- 
neous to  exclude  the  evidence  and  direct  a  verdict  for 
appellee,  and  the  case  because  of  this  error  is  reversed 
and  remanded. 

Reversed  and  remanded. 


Charles  N.  Hazelton  v.  William  B.  Carol  us. 
Gen.  No.  4,753. 

1.  Fraud — latitude  of  proof  allowed.  Where  a  charge  of  fraud 
is  made,  the  greatest  liberality  is  allowed  in  the  method  of  ex- 
amination pursued  and  in  the  scope  of  the  inquiry. 

2.  Fbaud— what  evidence  competent  upon  question  of,  where 
fraud  in  connection  with  a  sale  is  charged.  The  acts,  conduct 
and  declarations  of  the  parties  charged  with  the  fraud  both  before 
and  after  the  sale  are  competent. 

3.  Tender—  when  not  essential  to  recovery  in  action  for  deceit. 
Where  fraud  in  the  sale  of  stock  is  charged,  a  tender  back  of  the 
stock  is  not  a  pre-requisite  to  a  recovery  if  fraud  and  deceit  are 
proven. 
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4.  Measure  of  damages — in  action  for  fraud  and  deceit.  In  an 
action  for  fraud  and  deceit  in  inducing  a  purchase  of  stock,  the 
measure  of  damages  is  the  loss  which  the  plaintiff  sustained  by 
reason  of  the  alleged  fraud  and  deceit  of  the  defendant. 

5.  Measure  of  damages — in  action  for  fraud  and  deceit.  The 
proper  measure  of  damages  for  fraud  and  deceit  in  inducing  a 
purchase  of  stock  is  the  difference  between  the  value  of  the  stock 
as  the  condition  of  the  company  showed  it  was  and  what  It  was 
had  the  condition  of  the  company  been  what  the  purchaser  had 
been  fraudulently  induced  to  believe  it  was. 

Action  on  the  case  for  deceit.  Appeal  from  the  Circuit  Court 
of  Whiteside  county;  the  Hon.  William  H.  Gest,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Reversed  and  re- 
manded.   Opinion  filed  April  10,  1907. 

A.  A.  Wolfe^spebgeb  and  C,  L.  &  C.  E.  Sheldon, 
for  appellant 

Henby  C.  Wabd  and  Fbancis  E.  Andbews,  for  ap- 
pellee, 

'  Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

In  April,  1904,  the  appellee,  Dr.  Carolus,  sold  7,000 
shares  of  the  stock  of  the  Eureka  Mining,  Smelting  & 
Power  Company,  to  appellant,  Dr.  Hazelton,  for  $3,750. 
Within  a  year  after  the  purchase  of  the  stock,  appel- 
lant claims,  it  turned  out  to  be  worthless,  and  brought 
this  suit.  On  a  trial  before  a  jury  the  verdict  was  for 
the  defendant.  A  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  against  the  plaintiff  for 
costs,  and  he  appeals. 

The  form  of  the  action  brought  by  the  plaintiff  is 
uncertain.  It  is  not  clear  whether  plaintiff  seeks  to 
rescind  the  contract  for  fraud  and  recover  back  the 
purchase  money  or  is  suing  on  a  promise  claimed  to 
be  made  by  defendant  to  take  back  the  stock  if  plaintiff 
should  be  dissatisfied,  or  whether  the  suit  is  an  action 
to  recover  for  deceit.  From  the  beginning  of  both 
counts  of  the  declaration  it  would  appear  to  be  an 
action  in  case  for  deceit,  eleven  pages  of  the  second 
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count  being  devoted  to  allegations  of  false  and  de- 
ceitful representations.  Each  count  ends  with  an 
averment  that  the  defendant  said  to  the  plaintiff  that 
if  the  stock  was  not  as  represented  and  if  the  plaintiff 
became  dissatisfied  with  it,  he,  the  defendant,  would 
take  it  off  his  hands;  "that  the  stock  was  not  as  rep- 
resented and  he,  the  plaintiff,  was  dissatisfied  with  the 
purchase  and  tendered  the  stock  back  and  demanded 
the  amount  paid  for  the  stock;  but  the  defendant  re- 
fused to  pay  back  to  the  plaintiff  the  money  paid  for 
said  stock,  as  he  agreed,  and  still  refuses  to  pay  the 
same  to  the  plaintiff,' '  etc.  The  defendant  filed  three 
pleas :  the  general  issue  in  case ;  the  general  issue  in 
assumpsit;  and  a  special  plea  alleging  the  stock  had 
a  market  value  in  excess  of  the  money  paid  for  the 
same,  and  that  at  the  time  of  the  sale  it  was  agreed 
that  plaintiff  should  at  once  inform  himself  in  regard 
to  the  value,  and  if  after  such  investigation  he  was  dis- 
satisfied with  the  stock  the  defendant  would  take  the 
same  off  plaintiff's  hands;  that  plaintiff  did  after- 
wards investigate  the  market  value  of  the  stock  and 
was  satisfied  with  the  same,  and  all  agreements  were 
cancelled,  etc.  The  court  sustained  a  demurrer  to  the 
last  two  pleas,  and  the  suit  was  tried  as  an  action  in 
case  for  deceit. 

The  record  shows  that  the  Eureka  Mining,  Smelting 
&  Power  Company  is  a  corporation  organized  under 
the  laws  of  the  State  of  Washington,  with  a  capitaliza- 
tion of  two  million  dollars.  It  claims  to  own  large  and 
rich  copper  mining  properties  on  Snake  river  in  the 
State  of  Oregon,  over  fifty  miles  by  the  Snake  river 
from  the  nearest  railroad,  which  is  at  Lewiston,  in  the 
State  of  Idaho.  The  distance  by  the  wagon  road  from 
the  property  of  the  company  to  Lewiston  is  over  one 
hundred  miles  across  the  mountains.  Three  of  the  pro- 
moters of  the  company  are  Joseph  T.  Miller  and  Will- 
iam J.  Wilkinson,  of  Sterling,  Illinois,  and  GL  A.  Nehr- 
hood,  formerly  of  Sterling,  but  now  of  Lewiston, 
Idaho.    Dr.  Carolus  is  a  homeopathic  physician  resid- 
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ing  at  Sterling,  Whiteside  county,  and  Dr.  Hazelton 
is  a  physician  of  the  same  school,  practicing  at  Mor- 
rison, in  the  same  county.  On  February  14,  1904,  the 
defendant  wrote  a  letter  to  the  plaintiff,  stating, 
amongst  other  things:  "This  is  a  case  that  should 
demand  your  immediate  diagnosis,  and  then  I  know 
the  prescription  will  be  aurum,  argentum  and  cuprum. 
I  send  you  under  separate  cover  a  prospectus  of  the 
Eureka  mines,  in  which  I  have  already  purchased  15,- 
000  shares  and  have  contracted  for  more.  The  propo- 
sition is  one  worthy  of  a  careful  investigation  by  you 
as  a  future  investment.  I  have  been  on  the  grounds 
and  know  they  have  just  what  they  claim.  *  *  * 
This  is  no  humbug,  the  head  men  are  friends  of  mine 
and  men  I  have  known  for  years,  as  this  is  their  home; 
they  are  honest  and  upright;  men  of  integrity  and 
worth,  and  who  will  do  just  as  they  say.  *  *  *  I 
have  on  hand  some  fine  ore  I  brought  back  'from 
there.  I  wish  you  could  see  it.  I  know  if  you  will 
take  the  time  to  run  out  and  see  the  mines,  you  will  do 
as  I  have  done;  it  is  no  prospect  any  more,  nothing 
covered,  you  can  see  it  for  yourself/ '  The  prospectus 
contained  the  following,  among  other  statements: 
"  (1)  The  treasury  stock  is  now,  as  it  has  been  for  some 
time,  selling  at  par,  one  dollar  a  share ;  but  that  larger 
dividends  may  be  realized  in  the  near  future.  *  *  * 
(2)  We  have  not  only  the  largest  mineral-bearing  prop- 
erty ever  securing  patent  of  the  state  in  which  we 
are  located,  but  have  spent  sufficient  money  upon  it 
to  class  it  among  one  of  the  great  producers,  as 
soon  as  our  reduction  plant,  now  under  point  of  con- 
struction, is  completed."  *  *  *  "(5)  At  the  time 
Doctor  Munson,  who  was  manager  of  the  United  States 
Mint  at  Denver  for  many  years,  made  an  examination 
of  the  property  he  found  the  average  value  of  the  ore  to 
exceed  fifty  dollars  per  ton,  as  follows :  Copper,  12y2 
per  cent.,  $31.25;  gold,  $8.67;  silver,  $2.46,  etc."  *  *  * 
"  (6)  We  have  a  great  many  assays  which  demonstrate 
that  large  bodies  of  ore  may  be  taken  out  fully  as  good 
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as  that  procured  and  assayed  by  him."  •  *  •  "  (8) 
"We  have  the  mine  end  of  onr  property  in  condition  to 
take  out  200  tons  of  ore  per  day,  which  daily  tonnage 
can  easily  be  increased.  •  •  *  We  have  sufficient  gen- 
erators, dynamos  and  motors  on  hand  with  which  to 
operate  the  first  plant.  *  *  *  The  estimated  net 
earning  capacity  from  our  100-ton  reduction  plant, 
taking  out  copper,  gold  and  silver  values  only,  wkh 
copper  at  12c.  per  pound,  gives  us  an  average  daily 
eartiing  of  $4,107.  We  base  our  calculation  upon  run- 
ning 320  days  out  of  the  year,  making  a  total  earning 
of  $1,314,240.  The  estimated  total  operating  expenses 
is  $114,240,  leaving  a  net  earning  of  $1,200,000"  for 
the  year.  There  is  also  an  enumeration  of  the  per- 
centage of  ores  in  noted  copper  mines.  Calumet, 
$3.05;  Tamarack,  $1.61;  Butte  and  Boston,  $5.00,  and 
others,  closing  with  "Eureka  average  assay,  $12.50." 
It  contains  a  statement  that  "there  is  absolutely  no 
question  as  to  quality  and  quantity  of  our  ore,  fuel, 
lumber,  etc.,  nor  as  to  transportation  either  by  boat  or 
road."  Dr.  Carolus  in  his  letter  referred  to  a  letter 
written  by  Mrs.  Baker,  a  patient  of  his,  and  enclosed 
it  with  his  letter  to  Dr.  Hazelton.  The  letter^of  Mrs. 
Baker  reiterated  and  enlarged  on  many  of  the  state- 
ments of  the  prospectus.  The  proof  showed  that  Dr. 
Hazelton  in  his  conversation  at  the  time  the  sale  was 
made  reasserted  many  of  the  statements  of  the  pros- 
pectus regarding  the  value  of  the  mine,  its  surround- 
ings, condition  and  the  safety  of  the  investment.  It 
was  shown  that  the  stock  that  was  sold  to  plaintiff  be- 
longed to  Wilkinson,  one  of  the  promoters,  and  was 
sold  as  a  special  favor  to  Dr.'  Hazelton  by  Carolus 
at  55  cents  on  the  dollar,  less  $100  on  the  7,000 
shares.  Hazelton  desired  to  know  of  Whom  he  was 
buying  the  stock  and  to  see  the  seller,  but  Carolus 
would  not  tell  him  either  who  the  seller  was  or  let  Haz- 
elton go  with  him  to  see  the  seller,  giving  as  a  reason 
that  "the  party  did  not  want  it  known  that  he  was 
hard  up."    That  Carolus  did  make  some  promise  to 
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take  the  stock  back  as  an  inducement  to  Hazelton  to 
buy  would  seem  to  be  true.  Hazelton  is  corroborated  in 
this  statement  by  a  witness  Burleigh.  This  is  denied 
by  Carolus  and  by  his  daughter,  who  claims  to  have 
heard  the  conversation  from  an  adjoining  room.  The 
special  plea  filed  by  Carolus  would  seem  to  be  con- 
clusive of  that  fact,  although  the  plea  is  now  claimed 
to  be  a  dream  of  his  counsel. 

Dr.  Hazelton  and  Burleigh  both  testified  that  when 
Dr.  Carolus  was  requested  to  take  the  stock  back  he 
said  he  had  discovered  that  the  ore  from  the  mine  was 
a  low-grade  ore  of  about  two  per  cent.,  and  that  the 
ore  which  he  had  told  Hazelton  assayed  twelve  and 
one-half  per  cent,  never  came  from  the  Eureka  mines, 
but  from  some  other,  place.  Appellee  admitted  on  the 
witness  stand  that  there  is  no  transportation  from  the 
mine,  although  the  first  time  he  went  there  by  boat. 
In  June,  1904,  he  had  to  drive  to  the  mine  from  Lewis- 
ton,  and  in  December,  1904,  the  boat  went  half  way  and 
the  remainder  of  the  way  was  by  road  or  trail.  There 
was  no  machinery  in  the  smelter,  no  dam  built,  and  no 
proper  fuel  accessible.  It  was  proved  that  the  stock, 
with  a  single  exception,  had  never  sold  as  high  as  one 
dollar  per  share.  The  weight  of  the  proof  showed 
that  the  material  statements  in  the  prospectus  were 
false;  that  the  stock  never  had  any  actual  value.  In 
addition  to  the  proved  admission  of  Dr.  Carolus  con- 
cerning the  quality  of  the  ore,  four  practical  miners 
who  had  examined  the  properties  testified  that  the  ore 
is  low  grade,  that  the  mine  is  worthless,  and  almost  in- 
accessible, there  being  no  practical  transportation,  or 
accessible  fuel,  and  the  claims  made  which  would  give 
the  stock  any  value  were  false. 

Appellant  attempted  to  prove  the  declarations  and 
statements  made  by  Dr.  Carolus  on  January  28,  1905, 
concerning  the  conditions  he  found  at  the  mine 
in  December,  1904,  and  "of  the  immense  amount  of 
fraud,  rascality  and  deception  in  the  affairs  of  the  com- 
pany,' '  and  also  a  statement  of  Dr. N  Carolus  that  he 
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had  only  got  $187  commission  'for  making  the  sale. 
This  evidence  was  ruled  out  upon  the  motion  of  ap- 
pellee. He  in  his  letter  had  vouched  for  the  honesty 
and  integrity  of  the  head  men  of  this  company.  When 
a  question  of  fraud  and  deceit  is  the  issue,  "Courts 
are  a  unit  in  allowing  the  greatest  liberality  in  the 
method  of  examination  and  in  ihe  scope  of  the  in- 
quiry. "  6  Encyc.  of  Ev.  22.  We  think  the  acts,  con- 
duct and  declarations  of  Dr.  Carolus  concerning  the 
mine  and  its  surroundings,  both  preceding  and  subse- 
quent to  the  sale,  were  relevant  and  competent  evi- 
dence against  him  to  prove  the  alleged  fraud.  As  Dr. 
Carolus  claims  he  was  only  an  agent  in  making  the 
sale,  the  amount  of  commission  he  received  was  com- 
petent as  proving  his  interest,  intent  and  motive  in 
the  transaction  at  the  time  of  the  sale,  and  it  was 
error  to  exclude  the  proof  concerning  his  declarations. 

It  is  insisted  by  appellee  that  there  could  be  no  re- 
covery in  this  action  because  appellant  when  he  ten- 
dered the  stock  back  before  the  beginning  of  the  suit 
had  not  indorsed  it.  This  was  not  necessary.  In  an 
action  for  deceit  it  is  not  a  pre-requisite  to  a  recovery, 
if  fraud  and  deceit  are  proved,  that  the  stock  should 
be  tendered  back  (Smith  v.  Hoffman,  122  111.  App. 
198),  unless  such  a  tender  is  made  material  by  aver- 
ments of  the  declaration.  The  measure  of  damages 
was  the  loss  plaintiff  sustained  by  reason  of  the  al- 
leged fraud  and  deceit  of  defendant. 

Error  is  assigned  on  the  refusal  of  the  court  to  give 
five  instructions  asked  by  the  appellant.  The  first  re- 
fused instruction  is: 

"The  court  instructs  the  jury:  If  you  believe  from 
the  evidence  in  this  case  that  the  defendant,  at  and 
before  the  purchase  of  the  stock  in  question  by  the 
plaintiff  from  the  defendant,  made  false  and  fraudu- 
lent representations  as  to  the  character,  quality  and 
condition  of  the  mine  or  mines  claimed  to  be  owned  by 
the  Eureka  Mining,  Smelting  &  Power  Company,  and 
as  to  the  means  of  transportation  of  said  company, 
and  as  to  the  value  of  said  stock  as  an  investment,  and 
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that  the  said  defendant  knew,  at  the  time  he  made  such 
representations,  that  the*  same  were  false,  or  that  he 
had  reason  to  believe  that  the  same  were  falsa  and 
untrue;  and  if  you  further  believe  from  the  evidence 
that  the  representations  so  made  by  said  defendant 
were  false  and  not  true,  and  that  the  plaintiff  relied 
upon  the  same  and  would  not  otherwise  have  pur- 
chased said  stock,  and  that  the  plaintiff  has  been  in- 
jured or  damaged  thereby;  then,  in  that  case,  you 
should  find  the  issues  for  the  plaintiff." 

This  instruction  correctly  stated  the  law  applicable 
to  the  case  in  an  action  of  deceit. 

The  abstract  does  not  show  any  instruction  given 
on  behalf  of  appellant.  An  examination  of  the  record 
shows  that  a  number  of  instructions  were  given  on 
behalf  of  appellant,  some  of  them  fully  covering  the 
law,  so  far  as  properly  stated  in  the  refused  instruc- 
tions, and  there  was  no  error  in  refusing  duplicate 
instructions. 

The  appellant  requested  two  instructions  to  be  given 
upon  the  measure  of  damages  if  the  issue  should  be 
found  for  him.  The  first  refused  instruction  upon  that 
question  was  based  upon  the  the6ry  that  the  defendant 
had  agreed  to  take  the  stock  back  and  refund  the  pur- 
chase money,  and  that  plaintiff  was  dissatisfied  and 
had  tendered  the  stock  back  and  was  entitled  to  re- 
cover the  purchase  money.  This  would  be  the  true 
measure  of  damages  if  the  pleadings  were  in  proper 
shape  and  the  case  had  been  tried  on  that  theory,  but 
the  declaration  and  plea  were  in  case.  This  would 
also  be  the  proper  measure  of  damages  if  the  pro- 
ceedings were  upon  the  theory  that  the  plaintiff  had 
rescinded  the  contract  for  fraud,  but  the  declaration 
does  not  contain  appropriate  allegations  for  such  a 
cause  of  action.  At  the  request  of  the  appellee  the 
jury  were  instructed  that  "the  measure  of  damages  is 
the  difference,  if  any  is  shown  by  the  evidence,  be- 
tween the  value  of  the  stock  sold  to  the  plaintiff  by  the 
defendant  at  the  time  of  such  sale  and  the  price  paid 
for  the  same."    The  proper  measure  of  damages  in 
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an  action  for  deceit  on  the  sale  of  stock  is  "the  differ- 
ence between  the  value  of  the  stocks,  as  the  condition 
of  the  company  issuing  it  was,  and  what  it  would  be 
if  the  condition  of  the  company  had  been  as  the  pur- 
chaser was  fraudulently  induced  to  believe  it  was." 
The  market  price  of  the  stock  about  the  time  of  th? 
purchase  is  strong  evidence  of  its  value  and  in  the 
absence  of  other  proof  will  control.  But  where  the 
real  pecuniary  condition  of  the  company  is  shown, 
from  which  it  appears  that  the  stock  was  worthless, 
such  market  price  is  entitled  to  no  weight  upon  the 
qiiestion  of  value.  Antle  v.  Sexton,  137  111.  4l0;  III 
Sutherland  on  Damages,  591. 

Error  is  assigned  upon  some  of  the  instructions 
given  at  the  request  of  the  defendant,  which  told  the 
jury  the  plaintiff  could  not  recover  on  the  promise  of 
defendant  to  take  the  stock  back.  The  plaintiff  had 
all  through  the  case,  both  in  setting  the  pleadings,  in 
introducing  evidence,  and  in  some  of  his  instructions, 
treated  the  case  as  one  for  deceit  and  not  a  suit  for 
breach  of  contract.  There  was  no  error  in  giving  the 
instructions  on  that  question. 

The  motion  for  a  new  trial  should  have  been  granted 
because  of  the  error  in  excluding  relevant  testimony. 
For  this  reason  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Edward  H.  Guyer  v.  Peter  Auers, 

Gen.  No.  4,765. 

1.  Multifariousness — how  question  of>  determined.  The  ques- 
tion as  to  whether  a  pleading  is  multifarious  must  be  determined 
largely  by  the  circumstances  of  each  particular  case,  and  its  deter- 
mination is  to  a  certain  extent  discretionary.  The  reason  of  the 
rule  against  multifariousness  is  to  protect  a  defendant  from  un- 
necessary expense.  If  the  allegations  of  the  bill  fairly  construed 
show  a  single  object  and  seek  to  enforce  a  single  right,  the  bill 
is  not  multifarious. 
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2.  Ultra  vibes — when  question  of,  cannot  be  raised  by  general 
demurrer.  A  general  demurrer  does  not  raise  the  question  of 
ultra  vires  upon  the  part  of  a  corporation,  to  Impose  a  restriction 
upon  the  defendant  against  the  use  of  premises  conveyed  for  the 
sale  of  intoxicating  liquors,  where  the  bill  seeks  to  enjoin  such 
use  and  alleges,  among  other  things,  that  the  land  in  question 
is  held  under  a  contract  or  conveyance  containing  such  restric- 
tion. 

3.  Ultra  vires — when  party  cannot  claim  that  provision  of  con- 
tract is.  A  party  cannot  claim  rights  by  virtue  of  a  contract  and 
at  the  same  time  repudiate  the  restrictions  contained  in  such  con- 
tract which  are  not  inconsistent  with  statutory  law. 

4.  Intoxicating  liquors — when  restriction  against  use  of  land 
for  sale  of,  will  be  enforced.  A  restriction  contained  in  the  con- 
veyance of  the  fee  of  land  which  precludes  the  sale  thereon  of 
intoxicating  liquors,  if  clearly  imposed  by  the  terms  of  the  con- 
veyance, will  be  enforced  by  Injunction. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Rock 
Island  county;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Reversed  and  remanded 
with  directions.    Opinion  filed  April  10,  1907. 

Peck,  Millee  &  Stare  and  Edwaed  H.  Guyee,  for 
appellant.  t 

Seaele  &  Maeshall,  for  appellee. 

Me.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellant  filed  the  original  bill  in  this  case  on  June 
24,  1903,  praying  for  an  injunction  to  restrain  the  ap- 
pellee from  engaging  in  the  saloon  business  or  main- 
taining a  dram-shop  on  lot  twelve,  in  block  one  hun- 
dred and  seventy-four,  in  the  town  of  East  Moline. 
In  October,  1903,  an  amended  and  supplemental  bill 
was  filed  asking  for  the  same  relief  against  appellee 
as  to  lots  twelve  and  thirteen  in  the  same  block.  A 
general  demurrer  was  sustained  to  the  amended  and 
supplemental  bill,  and  judgment  was  rendered  on  the 
demurrer,  dismissing  the  bill  for  want  of  equity,  with 
costs  against  appellant. 

The  bill  alleges  that  on  August  1,  1895,  the  appel- 
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lant  was  the  owner  of  three  hundred  and  fifty  acres 
of  land  now  embraced  in  the  plat  of  the  town  of  East 
Moline;  that  on  that  day  he  platted  the  same  into 
2,000  lots  in  accordance  with  the  statute  in  relation 
to  plats,  and  caused  the  plat  to  be  duly  certified, 
acknowledged  and  filed  for  record  in  the  recorder's 
office  of  Eock  Island  county;  that  as  a  part  of  the 
certificate  of  dedication,  and  recorded  with  it,  appel- 
lant made  a  stipulation,  reservation  and  restriction 
upon  the  face  of  said  plat  as  follows:  "With  a  view 
of  regulating  the  liquor  traffic  in  the  town  herein 
platted,  the  proprietor  further  stipulates  that  no  land 
herein  platted  shall  ever  be  used  for  the  sale  of  in- 
toxicating liquors,  without  express  permission  be 
given  by  the  proprietor,  his  heirs  or  assigns,  the  right 
to  engage  in  said  business  being  hereby  expressly  re- 
served to  the  proprietor,  his  heirs  or  assigns.^  It  is  fur- 
ther stipulated  that  all  purchasers  of  lots,  accept  title 
subject  to  this  reservation,  and  in  accepting  title  cove- 
nant not  to  violate  this  reservation  and  restriction.' J 
The  bill  further  alleged  that  on  March  6,  1901,  the 
East  Moline  Company,  acting  on  behalf  of  appellant, 
made  a  contract  with  appellee  for  the  sale  of  said 
lot  twelve  to  appellee.  The  contract  contained  the  fol- 
lowing provision:  "It  is  further  agreed  by  the  party 
of  the  second  part,  his  heirs  and  assigns,  that  he  and 
they  will  be  bound  and  hereby  obligate  themselves  to 
conform  to  the  restrictions  of  the  recorded  plat,  of 
which  the  herein  described  premises  are  a  part,  and 
that  the  warranty  deed  above  provided  for  shall  con- 
tain a  like  obligation.' '  It  is  alleged  that  appellee  en- 
tered into  possession,  erected  a  building  thereon  with 
full  notice  of  the  reservation  in  said  plat,  but,  not  re- 
garding said  covenant  and  reservation,  has  obtained 
a  license  to  keep  a  dram-shop  on  said  lot  and  is  now 
selling  liquor  thereon;  that  no  leave- or  license  has 
been  obtained  by  appellee  or  any  one  else  from  appel- 
lant to  sell  liquor  on  said  premises,  and  the  same  is 
being  done  in  defiance  of  and  against  the  rights  of 
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appellant;  that  the  appellant  is  still  the  owner  of  a 
large  number  of  lots  in  said  plat,  describing  them,  and 
the  reservation  of  the  right  to  sell  liquor  to  appellant 
is  a  valuable  one,  and  the  property  right  in  lot  twelve 
is  related  to  and  connected  with  the  right  to  sell  liquor 
upon  each  of  the  lots  in  said  plat;  that  the  village  of 
East  Moline  was  organize^  in  1903,  and  has  accepted 
the  plat  so  far  as  the  same  is  within  its  limits ;  that  ap- 
pellant has  sold  300  lots  and  has  never  waived  any 
rights  reserved  in  the  dedication,  and  purchasers  have 
been  attracted  by  the  reservations  arid  restrictions; 
that  on  March  6,  1901,  appellee  purchased  lot  thir- 
teen in  said  block  from  appellant,  and  accepted  a  war- 
ranty deed  containing  a  provision  that  the  convey- 
ance was  subject  to  the  reservations  and  stipulations 
contained  in  said  plat ;  that  appellee  is  now  conducting 
a  dram-shop  on  lot  thirteen  against  the  protest  of  ap- 
pellant, and  says  he  will  continue  to  do^so  in  defiance 
of  the  stipulation,  reservation  and  covenant. 

The  relief  sought  in  the  bill  is  based  upon  the  stipu- 
lation, reservation  and  restriction  contained  in  the  re- 
corded plat,  in  the  contract  for  a  deed  and  in  the  deed 
under  which  appellee  holds  the  lots,  respectively.  The 
demurrer  being  general  only,  any  objections  to  the 
bill  which  are  technical  or  formal  cannot  be  taken  ad- 
vantage of  under  it.  It  is  insisted  by  appellee  that  the 
bill  is  multifarious,  which  is  a  fault  that  may  be 
taken  advantage  of  by  a  general  demurrer.  The  mul- 
tifariousness claimed  is  the  improper  joinder  of  dis- 
tinct, independent  claims  for  equitable  relief,  in  that 
relief  is  asked  concerning  two  different  lots.  The  alle- 
gations of  the  bill  set  up  similar  breaches  of  the  same 
reservation  or  stipulation.  Multifariousness  is  a  fault 
not  clearly  defined,  neither  is  there  any  settled  or 
inflexible  rule  as  to  whether  a  pleading  is  or  is  not  mul- 
tifarious. It  is  a  question  that  must  be  determined 
largely  by  the  circumstances  of  each  particular  case, 
and  its  determination  is  to  a  certain  extent  discretion- 
ary.   The  reason  of  the  rule  against  multifariousness 
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is  to  protect  a  defendant  from  unnecessary  expense. 
If  tlie  allegations  of  the  bill  fairly  construed  show  a 
single  object  and  seek  to  enforce  a  single  right,  the 
bill  is  not  multifarious.  14  Ency.  Pleading  &  Pr.  197- 
20&  The  matters  alleged  in  the  bill  are  not  inconsist- 
ent with  each  other,  nor  are  they  distinct  or  independ- 
ent, but  they  concern  the  effect  of  the  same  reservation 
or  stipulation  which  it  is  alleged  appellee  is  dis- 
regarding, .  and  the  bill  is  not  multifarious.  If  a 
cause  of  action,  however,  cannot  be  stated  concerning 
lot  twelve,  a  supplemental  bill  cannot  be  sustained  by 
allegations  concerning  lot  thirteen  as  to  facts  which 
have  occurred  since  the  beginning  of  the  suit,  but  an 
original  bill  would  be  required  to  test  the  rights  of  the 
parties  as  to  lot  thirteen. 

Appellee  contends  that  under  his  contract  for  the 
purchase  of  lot  twelve,  and  his  deed  to  lot  thirteen, 
he  is  entitled  to  the  use  of  these  lots  free  from  the  res- 
ervation or  limitation  as  to  the  sale  of  intoxicating  liq- 
uor that  is  contained  in  the  plat,  contract  and  deed.  He 
insists  that  the  reservation  or  stipulation  against  the 
sale  of  intoxicating  liquor  is  (1)  contrary  to  public 
policy,  illegal,  void  and  unreasonable;  (2)  that  the 
East  Moline  Company  is  a  necessary  party,  and  (3) 
that  the  contract  under  which  he  went  into  possession 
of  lot  twelve  being  made  to  him  by  the  East  Moline 
Company  is  void,  because  "the  East  Moline  Company 
being  a  corporation  it  was  ultra  vires  in  this  state 
for  it  to  have  entered  into  such  a  contract  pertaining 
to  realty;"  and  that  "before  this  suit  can  be  main- 
tained on  a  contract  with  the  East  Moline  Cofnpany, 
it  must  affirmatively  appear  that  such  company  has 
complied  with  the  law  of  this  state  to  enable  it  to 
legally  transact  business." 

The  bill  as  amended  alleged  that  "The  East  Moline 
Company,  acting  on  behalf  of  your  orator,  contracted 
with  said  Auers,  *  *'  *  and  which  contract  be- 
tween said  East  Moline  Company  and  defendant,  on 
behalf  of  your  orator,  was  ratified  and  approved  by 
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your  orator,  wliich  ratification  and  approval  was  then 
and  there  made  known  to  and  consented  to  by  said 
Auers/ '  The  effect  of  this  allegation  is  to  state  that 
appellant  was  the  principal,  and  the  East  Moline  Com- 
pany was  but  his  agent  in  making  the  contract.  The 
bill  contains  no  allegation  as  to  what  the  East  Moline 
Company  is,  except  it  says  the  "East  Moline  Com- 
pany of  Moline,  Rock  Island  county."  Presumably 
it  is  a  corporation.  Corporations  are  not  permitted 
to  be  organized  in  Illinois  to  deal  in  real  estate,  yet 
Illinois  corporations  formed  for  legitimate  purposes 
may  sell  real  estate  acquired  by  them.  It  is  alleged 
that  appellant  was  the  owner  of  the  property  when 
the  plat  was  made  and  recorded.  The  East  Moline 
Company  when  it  made  the  contract  with  appellee 
had  notice  of  the  restriction  or  reservation,  since  the 
reservation  in  the  plat  is  expressly  referred  to  in  the 
contract  and  states  that  the  deed  to  be  made  there- 
under is  to  contain  the  same  obligation.  The  East 
Moline  Company,  if  it  was  the  owner  of  the  lot,  did 
not  attempt  to  sell  it  disencumbered  of  the  restriction 
attached  to  it  when  it  received  it,  but  gave  appellee 
express  notice  of  appellant's  reservation  by  inserting 
it  in  the  contract.  This  suit  in  no  way  seeks  to  inter- 
fere with  the  contract,  but  only  to  enforce  the  restric- 
tion in  the  plat,  made  a  part  of  the  contract  by  ex- 
press agreement.  The  bill  alleges,  and  the  demurrer 
admits,  that  appellee  took  and  holds  possession  under 
a  contract  he  is  now  violating.  The  appellant  has 
an  especial  interest  in  the  preservation  of  his  rights 
under  the  reservation  contained  in  the  plat,  and  made 
a  part  of  the  contract,  which  wpre  being  disregarded 
by  the  appellee  alone.  The  East  Moline  Company 
was  not  infringing  on  appellant's  rights.  There  was 
no  more  necessity  for  making  the  company  a  party 
than  there  would  be  for  making  intermediate  grantors 
and  grantees  parties,  if  appellee's  possession  had  been 
obtained  through  a  number  of  mesne  conveyances 
from  appellant.    The  demurrer  did  not  specially  ques- 
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tion  the  necessity  of  other  parties,  but  only  questioned 
the  equity  between  the  parties  to  the  suit.  From  the 
pleadings  and  the  opinion  of  the  circuit  judge,  which 
is  printed  in  the  abstract,  it  would  appear  this  ques- 
tion was  not  raised  in  the  Circuit  Court.  We  hold 
that  while  the  East  Moline  Company  might  be  a  pro- 
per party,  yet  the  demurrer  cannot  be  sustained  on 
the  ground  of  a  defect  of  necessary  parties. 

Appellee  claims  the  contract  with  the  East  Moline 
Company  is  ultra  vires,  and  that  for  that  reason  the 
restriction  contained  in  the  plat  and  contract  cannot 
be  maintained,  and  that  such  restriction  is  therefore 
invalid.  Appellee,  by  the  demurrer,  admits  his  posses- 
sion of  lot  twelve  is  under  and  by  virtue  of  the  con- 
tract with  the  East  Moline  Company,  acting  on  behalf 
of  appellant.  Appellee  cannot  claim  rights  by  virtue 
of  the  contract  and  at  the  same  time  repudiate  the 
restriction  in  the  same  contract,  which  is  uot  incon- 
sistent with  statute  law.  Stevens  v.  Pratt,  101  111.  206; 
Eastern  Building  Assn.  v.  Bedford,  88  Fed.  18;  Jacobs 
v.  Miller,  50  Mich.  127 ;  Lancaster  v.  Amsterdam  Imp. 
Co.,  140  N.  Y.  586;  Kelso  v.  Stigar,  75  Md.  402;  Kus- 
sell  v.  Railway,  68  Tex.  652.  We  conclude  that  the 
question  of  ultra  vires  cannot  be  raised  by  general 
demurrer. 

Appellee  insists  th,at  the  reservation  against  the 
sale  of  liquor  is  against  public  policy,  monopolistic, 
void  and  an  interference  with  the  functions  of  the 
municipality  of  East  Moline.  While  a  municipality 
has  the  sole  right  to  issue  a  municipal  license  for  the 
sale  of  liquor,  it  does  not  furnish  a  place  for  such 
sale.  The  applicant  for  a  license  must  furnish  the 
location.  If  he  does  not  possess  the  right  to  sell  liquor 
on  the  premises,  the  license  cannot  give  him  such 
right.  The  owner  of  a  building  cannot  give  the  right 
to  sell  liquor  therein,  but  the  consent  of  the  owner 
and  the  license  from  the  municipality  are  pre-requi- 
sites  to  the  right  to  keep  a  dram-shop.  Appellant  can 
neither  license  the  sale  of  liquor  nor  give  the  right 
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to  sell  without  a  license.  The  proposition  is  clearly 
stated  in  Lehigh  Coal  &  Nav.  Co.  v.  Gluck,  5  Pa.  Co. 
Ct.  B.  662:  "  While  the  state  grants  the  license  for 
a  consideration,  it  does  not  stipulate  to  furnish  a 
place  for  selling  liquors,  or  that  the  real  owner  of 
the  premises  shall  not  assert  his  right  to  possession 
by  action  at  law,  whether  it  be  based  upon  a  superior 
adverse  title  or  upon  the  defendants  contract.  The 
defendant  with  ill  grace  calls  upon  the  commonwealth 
to  protect  him  in  the  violation  of  his  contract.  The 
policy  of  the  commonwealth  is  to  restrain  the  sale  of 
intoxicating  liquors,  and  it  would  be  a  contradiction 
of  that  policy  to  hold  that  a  restraint  upon  the  sale 
of  such  liquors  imposed  by  the  vendor  in  a  grant  of 
land  was  against  public  policy.  The  defendant  having 
seen  proper  to  accept  a  deed  upon  the  express  con- 
dition imposed  must  be  held  to  a  compliance  there- 
with/'  The  restriction  in  no  way  interferes  with  the 
functions  of  the  municipality,  but  appellee  has  re- 
ceived the  premises  subject  to  a  condition  for  the  ef- 
fect of  which  he  can  only  blame  himself. 

"  Public  policy  is  that  principle  of  the  law  which 
holds  that  no  subject  or  citizen  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the  public  or 
against  the  public  good."  People  ex  rel.  v.  Chicago 
Gas  Trust,  130  111.  268  (292).  The  public  policy  of 
the  state  of  Illinois  in  respect  to  the  liquor  traffic  is 
in  effect  to  tolerate  the  traffic  under  severe  restric- 
tions and  heavy  burdens  calculated  to  prevent  rather 
than  encourage  the  traffic.  The  title  of  the  Dram-shop 
Act  is  "an  Act  to  provide  for  the  licensing  of  and 
against  the  evils  arising  from  the  sale  of  intoxicating 
liquors/9  Revised  Statutes,  chap.  43.  The  law  of  this 
state,  as  announced  in  the  decisions  of  the  Supreme 
Court  from  the  earliest  reports  to  the  most  recent, 
recognizes  the  universal  fact  that  evils  do  arise  from 
such  sales,  denounces  such  evils  and  recognizes  them 
as  a  proper  subject  for  police  regulation  and  for  re- 
striction.   '{The  liquor  business  is  one  peculiarly  sub- 
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ject  to  the  police  power  on  account  of  the  multitude 
of  evils  which  result  from  it.  Police  regulation  of 
that  business  has  always  been  sustained,  as  having 
for  its  object  the  prevention  of  intemperance,  pauper- 
ism and  crime,  and  diminishing,  as  far  as  practic- 
able, the  injurious  consequences  to  the  public  result- 
ing from  the  business.' '  City  of  Chicago  v.  Netcher, 
183  HI.  104.  "It  is  clearly  within  the  police  power 
to  prohibit  all  sales  of  liquor  on  the  ground  that  dram 
drinking  is  an  evil  to  the  person  "and  pernicious  to  the 
welfare  of  the  public.' '  Dennehy  v.  Chicago,  120 
111.  627.  "Statutes  regulating  or  prohibiting  the  sale 
of  intoxicating  drinks  have  been  sustained  as  constitu- 
tional enactments  on  the  ground  they  were  adopted 
in  virtue  of  the  police  power  for  the  prevention  of  in- 
temperance, pauperism  and  crime,  and  for  the  protec- 
tion of  society,  and  the  health,  morals  and  safety  of 
the  community  against  the  evils  that,  in  the  view  of 
the  lawmaking  body,  follow  the  unrestricted  sales  at 
retail  of  intoxicating  liquors  and  the  consequent  abuse 
of  the  use  of  such  drinks."  People  v.  Griesbach,  211 
HI.  35;  People  v.  Cregier,  138  111.  401;  Crowley  v. 
Christensen,  137  U.  S.  86;  17  Am.  &  Eng.  Ency.  of 
Law,  206,  2nd  Ed. 

Restrictions  on  the  liquor  traffic  are  not  governed  by 
the  same  rules  as  the  same  restrictions  would  be  when 
applied  to  the  ordinary  and  legitimate  avocations  of 
life.  Restrictions  on  the  liquor  traffic  are  in  the  in- 
terest of  good  government,  good  morals  and  good  or- 
der, and  mitigate  crime,  misery,  want,  beggary  and 
vice — evils  which  the  liquor  traffic  fosters.  "From  an 
early  period  in  civilization  in  all  countries  the  unre- 
stricted sale  of  such  drinks  has  been  regarded  as  per- 
nicious.' '  "These  restraints  are  not  like  such  as  re- 
strict the  ordinary  avocations  of  life,  which  advance 
human  happiness  or  trade  and  commerce — that 
neither  produce  immorality,  suffering  and  want.  This 
business  is,  on  principle,  within  the  police  power  of 
the  state,  and  restrictions  which  may  rightfully  be  tin- 
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posed  upon  it  might  be  obnoxious  as  an  illegal  re- 
straint of  trade  when  applied  to  other  pursuits." 
Schwuchow  v.  Chicago,  68  111.  444;  Chicago  v.  Netcher, 
supra;  People  v.  Griesbach,  supra.  As  the  law  de- 
clares the  sale  of  intoxicating  liquor  to  be  a  public 
evil,  a  contract  preventing  the  sale  of  liquor  in  a  town 
is  valid  and  cannot  be  considered  against  public  policy. 
Sell  v.  Branen,  70  111.  App.  471;  Cowell  v.  Colorado 
Springs,  100  U.  S.  155. 

In  Wakefield  v.  Van  Tassell,  202  111.  41,  where  the 
restriction  in  the  deed  was  against  the  construction  of 
a  grain  elevator,  in  discussing  what  is  public  policy,  it 
was  said:  "So  long  as  the  beneficial  enjoyment  of  an 
estate  conveyed  in  fee  simple  is  not  materially  im- 
paired by  restrictions  and  conditions  contained  in  a 
deed,  such  restrictions  and  conditions  as  to  the  mode 
of  its  use  are  held  valid.  Just  so  the  enforcement  of 
these  conditions  by  the  courts  arises  from  the  prin- 
ciple of  law  that  every  owner  of  the  fee  has  the  legal 
right  to  dispose  of  his  estate,  either  absolutely  or  con- 
ditionally, or  to  regulate  the  manner  in  which  the  es- 
tate shall  be  used  and  occupied  as  the  grantor  may 
deem  best  and  proper.  *  *  *  Just  so  long  as  the 
conditions  and  restrictions  are  not  violative  of  the  pub- 
lic good  or  subversive  of  the  public  interests  they 
will  be  enforced.  *  *  *  It  is  not  the  interest  of 
the  parties  alone  which  is  to  be  considered  the  true 
test,  but  in  each  particular  case,  under  the  facts, 
the  judicial  inquiry  is,  will  the  enforcement  of 
the  condition  be  inimical  to  the  public  interests? 
(Davies  v.  Davies,  L.  R.  36,  Ch.  Div.  364.)  *  *  • 
But  where  the  condition  is  made  in  good  faith  and 
stipulates  for  nothing  that  is  malum  in  se  or  malum 
prohibitum,  before  the  court  should  determine  the  con- 
dition to  be  void,  as  contravening  public  policy,  it 
should  be  satisfied  that  the  advantage  to  accrue  to  the 
public  for  so  holding  is  certain  and  substantial  and  not 
theoretical  and  problematical.     (Kellogg  v.  Larkin,  3 
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Pinney  123;  3  Chand.  133.)  So  it  has  been  universally 
held  that  conditions  in  deeds  restraining  the  grantor 
from  selling  intoxicating  liquors  upon  the  premises 
are  valid.' 9  Such  restrictions  and  conditions  against 
selling  liquor  have  been  sustained  in  Star  Brewery  Co. 
v.  Primas,  163  111.  652;  Sell  v.  Branen,  supra;  Catt 
v.  Tourle,  L.  R.  4  Ch.  App.  654  (in  which  the  reserva- 
tion was  similar  to  the  one  at  bar) ;  Whitney  v.  Union 
Ry.  Co.,  11  Gray,  359;  Collins  Mfg.  Co.  v.  Marcy,  25 
Conn.  242;  Sutton  v.  Head,  86  Ky.  156;  Newbold  v. 
Peabody  House  Co.,  70  Md.  493;  Sioux  City  &  St.  P. 
Ry.  Co.  v.  Singer,  49  Minn.  301,  15  L.  R.  A.  751; 
O'Brien  v.  Wetherell,  14  Kans.  616;  Plumb  v.  Tubbs, 
41  N.  Y.  442;  Cowell  v.  Colorado  Springs  Co.,  3  Col. 
82;  100  U.  S.  155;  Johnson  Co.  v.  Covats,  22  Ohio  C. 
C.  206. 

That  the  policy  of  this  state  has  always  been  in 
favor  of  the  restriction  and  prohibition  of  the  liquor 
traffic  is  also  shown  by  the  many  special  charters 
granted  by  the  state  to  cities,  under  the  constitution 
of  1848,  absolutely  prohibiting  the  sale  of  liquor  with- 
in their  limits.  Many  of  these  charters,  in  some  in- 
stances covering  several  square  miles,  are  still  in  force 
and  are  retained  and  preserved  by  the  cities  so  incor- 
porated as  more  valuable,  because  of  this  prohibitive 
clause,  than  the  broader  powers  and  rights  given  to 
cities  under  the  general  city  and  village  act.  In  1851 
the  charter  of  the  Northwestern  University,  located  at 
Evanston,  was  amended  by  an  act  of  the  legislature  so 
as  to  prohibit  the  sale  of  liquor  within  four  miles  of  the 
university.  This  act  was  held  constitutional  and  valid 
in  O  'Leary  v.  Cook  Co.,  28  111.  534.  The  land  platted  by 
appellant  only  extended  over  350  acres,  and  the  area 
covered  by  the  restriction  is  comparatively  limited, 
when  compared  with  the  prohibitory  districts  which 
have  in  other  cases  been  held  constitutional  when  cre- 
ated by  the  legislature.  The  lots  upon  which  appellee, 
seeks  to  sell  liquor  are  on  the  margin  of  the  tract.  The 
language  of  the  restriction  is  clear,  unambiguous  and 
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not  susceptible  of  a  doubt  of  its  meaning.  While  it 
is  true,  that  where  land  is  conveyed  in  fee  restric- 
tions in  its  use  are  not  favored,  yet  it  is  also  true,  that 
where  the  intention  of  the  parties  is  clear  in  the  crea- 
tion of  restrictions  upon  the  use  of  a  grantee,  courts 
will  enforce  the  same  by  injunction.  Hutchinson  v. 
Ulrich,  145  HI.  336;  Star  Brewery  Co.  v.  Primas,  163 
111.  652.  The  liquor  business  in  this  state  being  re- 
garded as  a  deplorable  evil,  any  covenant  or  reserva- 
tion that  restrains  such  business  is  neither  against 
public  policy  nor  contrary  to  law,  nor  an  illegal  re- 
straint upon  trade,  and  such  restrictions  should  be  up- 
held. Appellant  still  owns  part  of  the  platted  terri- 
tory, and  it  would  be  an  impairment  of  his  contract 
rights  to  hold  the  reservation  void.  To  hold  the  clause 
in  the  contract  and  deed  against  public  policy  and  void 
would  be  both  to  deprive  him  of  his  property,  and 
against  the  long-established  policy  of  the  state  con- 
cerning the  liquor  traffic.  The  judgment  is  reversed 
and  the  cause  remanded,  with  directions  to  overrule 
the  demurrer. 

Reversed  and  remanded,  with  directions. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company  v. 
The  People,  for  the  use  of  H.  J.  Christian. 

Gen.  No.  4,767. 

1.  Canada  thistles — instruction  in  prosecution  under  section 
hi  of  the  Criminal  Code,  approved.  An  Instruction  In  a  prosecu- 
tion under  section  41  of  the  Criminal  Code,  as  follows,  is  approved: 

"The  Jury  is  instructed  as  a  matter  of  law,  that  the  fact  that 
a  stray  Canada  thistle,  growing  here  and  there  on  the  right  of 
way  or  other  lands  of  a  railroad  company,  owning,  controlling 
or  operating  a  railroad  in  the  State  of  Illinois,  has  been  over- 
looked and  permitted  to  mature  its  seed,  is  not  itself  a  .violation 
of  the  provisions  of  the  statute  of  the  State  of  Illinois  which 
reads:  €If  any  company,  association  or  person,  owning,  controlling 
or  operating  a  railroad,  shall  refuse  or  neglect  to  dig  up  and 
destroy,  or  take  other  certain  means  of  exterminating  Canada 
thistles  and  other  noxious  weeds  that  may  at  any  time  be  growing 
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upon  the  right  of  way  or  other  lands  of  such  roads,  or  appertaining 
thereto,  they  shall  be  fined  for  each  offense  not  less  than  fifty  nor 
more  than  two  hundred  dollars,  the  fine  to  be  paid  as  in  the 
preceding  section,'  when  the  said  railroad  company  has  done  all 
that  could  be  reasonably  expected  of  it  for  the  destruction  of 
the  thistles.  And  if  you  believe  from  the  evidence  in  this  case 
that  the  defendant  has  in  good  faith  made  a  bona  fide  attempt  to 
comply  with  said  law,  and  has  in  good  faith  done  all  that  could 
reasonably  be  expected  of  it  for  the  destruction  of  said  Canada 
thistles,  even  though  you  may  believe  that  a  few  stray  thistles 
were  found  growing  on  the  right  of  way  of  the  defendant,  still 
in  that  case  your  verdict  should  be  for  the  defendant" 

2.  Canada  thistles — when  conviction  under  section  41  of 
Criminal  Code  will  not  be  sustained.  Where  there  is  evidence 
that  the  defendant  has  made  an  honest  effort  to  destroy  the  Canada 
thistles  in  Question  a  conviction  under  section  41  of  the  Criminal 
Code  will  not  be  sustained. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  McHenry  county;  the  Hon.  Chables  H.  Donnelly, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Reversed  and  remanded.    Opinion  filed  April  10,  1907. 

E.  W.  Chubchill,  for  appellant. 

J.  I.  Lang  and  David  E.  Joslyn,  for  appellees, 

i 
Mb.  Justice  Thompson  delivered  the  opinion  of  the  , 

court.  I 

This  is  an  action  by  the  People  of  the  State  of  Eli- 
nois  for  the  nse  of  H.  J.  Christian,  thistle  commis- 
sioner of  the  town  of  Eichmond,  to  recover  a  fine  for 
the  violation  of  section  41  of  the  Criminal  Code,  which 
provides  a  penalty  against  any  railway  company  that 
shall  refuse  or  neglect  to  dig  up  and  destroy,  or  take 
other  certain  means  of  exterminating  Canada  thistles 
that  may  be  growing  upon  the  right  of  way  or  other 
lands  of  such  road.  The  suit  was  begun  by  the  issu- 
ance of  a  summons  by  a  justice  of  the  peace,  August  26, 
1904.  An  appeal  was  taken  from  the  judgment  before 
the  justice,  and  on  a  trial  in  the  Circuit  Court  there 
was  a  verdict  against  the  defendant  for  $110,  upon 
which  judgment  was  rendered,  and  the  defendant  ap- 
peals. 
It  was  claimed  on  the  part  of  the  People  that  Canada 
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thistles  were  permitted  to  mature  in  1903  and  1904  on 
a  forty-acre  tract  of  land  owned  by  appellant,  and  on 
its  right  of  way.  On  the  part  of  the  appellee,  two  wit- 
nesses testified  that  this  forty-acre  tract  had  patches 
of  thistles  on  it  varying  from  an  acre  to  a  table  in  size, 
and  that  some  Canada  thistles  matured  both  on  the 
forty-acre  tract  and  on  the  right  of  way  both  in  1903 
and  1904,  the  witnesses  testifying  that  one  small  patch 
of  five  or  six  thistles  in  a  gravel  pit  on  the  forty  acres, 
and  another  patch  of  from  fifty  to  one  hundred  this- 
tles on  the  right  of  way  went  to  seed.  The  thistle  com- 
missioner testified  that  there  is  only  one  farm  in  the 
township  that  does  not  have  Canada  thistles  on  it; 
that  he  found  some  matured  Canada  thistles  on  the 
right  of  way,  and  that  the  section  foreman  told  him 
the  company  did  not  give  him  time  to  cut  them. 

The  evidence  of  appellant  showed  that  its  section 
foreman  in  1903  had  specific  instructions  from  his  em- 
ployer to  keep  the  thistles  cut  and  not  let  any  go  to 
.  seed,  and  that  in  that  year  the  section  men  cut  all  the 
thistles  four  different  times  before  any  went  to  seed, 
and  burned  any  that  had  blossomed.  In  1903  the  this- 
tles were  also  dug  up  and  brine  put  on  the  roots.  In 
1904,  the  evidence  of  appellant's  witnesses  is  that,  at 
two  different  times,  the  section  men  mowed  all  the 
thistles,  the  last  time  in  August,  when  some  were  in 
blossom,  and  these  were  raked  up  and  burnt,  and  that 
no  thistles  .were  permitted  to  go  to  seed  in  either  year. 
There  was  impeaching  testimony  that  the  witness  for 
appellee,  who  owned  the  land  surrounding  the  forty- 
acre  tract,  said  to  the  section  foreman,  "You  did  well; 
you  did  all  you  could  to  exterminate  those  thistles.' ' 
The  evidence  being  in  direct  conflict,  it  was  necessary 
that  the  jury  should  have  been  accurately  instructed. 
Defendant's  first  refused  instruction  is: 
"The  jury  is  instructed,  as  a  matter  of  law,  that  the 
fact  that  a  stray  Canada  thistle,  growing  here  and 
there  on  the  right  of  way  or  other  lands  of  a  railway 
company,  owning,  controlling  or  operating  a  railroad 
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in  the  state  of  Illinois,  has  been  overlooked  and  per- 
mitted to  mature  its  seed,  is  not  of  itself  a  violation  of 
the  provision  of  the  statute  of  the  state  of  Illi- 
nois, which  reads:  'If  any  company,  association  or 
person,  owning,  controlling  or  operating  a  railroad, 
shall  refuse  or  neglect  to  dig  up  and  destroy,  or  take 
other  certain  means  of  exterminating  Canada  thistles 
and  other  noxious  weeds  that  may  at  any  time  be  grow- 
ing upon  the  right  of  way  or  other  lands  of  such  roads, 
or  appertaining  thereto,  they  shall  be  fined  for 
each  offense  not  less  than  fifty  (50)  nor  more  than 
two  hundred  (200)  dollars,  the  fine  to  be  paid  as 
in  the  preceding  section,'  when  the  said  railroad 
'company  has  done  all  that  could  be  reasonably  ex- 
pected of  it  for  the  destruction  of  the  thistles.  And 
if  you  believe  from  the  evidence  in  this  case  that  the 
defendant  has  in  good  faith  made  a  bona  fide  attempt 
to  comply  with  said  law,  and  has  in  good  faith  done  all 
that  could  reasonably  be  expected  of  it  for  the  de- 
struction of  said  Canada  thistles,  even  though  you 
may  believe  that  a  few  stray  thistles  were  found  grow- 
ing on  the  right  of  way  of  the  defendant  company  or 
other  lands  belonging  to  the  defendant,  still,  in  that 
case,  your  verdict  should  be  for  the  defendant.' ' 

This  suit  is  brought  to  recover  a  fine  for  the  violation 
of  a  section  of  the  Criminal  Code.  "A  criminal  offense 
consists  in  a  violation  of  a  public  law,  in  the  commis- 
sion of  which  there  shall  be  a  union  or  joint  operation 
of  act  and  intention  or  criminal  negligence."  Negli- 
gent performance  of  a  duty  imposed  by  law,  for  the 
non-performance  of  which  a  penalty  has  been  imposed 
by  the  statute,  will  render  the  party  guilty  of  such 
negligence  criminally  liable.  If,  however,  a  defend- 
ant in  good  faith  made  an  honest  attempt  to  fully 
comply  with  the  requirement  of  the  statute,  and  was 
not  guilty  of  negligence  in  performing  the  required 
statutory  duty,  then  he  should  not  be  subjected  to  a 
penalty.    The  gist  of  this  action  was  criminal  negli- 
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gence  in  not  digging  up  and  destroying  or  taking 
t  other  means  of  exterminating  Canada  thistles.  Story 
v.  The  People,  79  111.  App.  563.  The  instruction  asked 
stated  an  accurate  proposition  of  law  applicable  to 
the  case.  No  instruction  was  given  upon  the  question 
of  negligence,  and  the  care  and  attention  required  of 
the  defendant  to  comply  with  the  statute.  There  be- 
ing evidence  that  the  defendant  had  made  much  effort 
to  destroy  the  thistles,  the  instruction  asked  by  the 
defendant  should  have  been  given,  and  it  was  error 
to  refuse  it.  For  this  error  the  judgment  is  reversed 
and  remanded. 

Reversed  and  remanded. 


Elgin,  Aurora  &  Southern  Traction  Company  v.  Eudora 

Hench. 

Gen.  No.  4,728. 

1.  Traction  company — care  required  of,  in  selecting  route.  A 
traction  company  in  selecting  its  route  must  use  care  to  select  a 
safe  one. 

2.  Traction  company — liability  of,  for  personal  injuries  suf- 
fered through  disrepair  of  bridge.  A  traction  company  which  un- 
dertakes to  pass  over  a  bridge  owned  by  a  municipality  without 
Beeing  to  its  safety  is  liable  to  its  passengers  for  injuries  result- 
ing to  them  through  the  insufficiency  of  the  bridge  used  to  sustain 
the  weight  of  the  cars  of  such  company. 

3.  Bridge — what  evidence  not  competent  with  respect  to  unsafe 
condition  of.  A  resolution  of  a  city  council  concerning  the  safety 
of  a  bridge,  or  the  lack  of  the  safety  thereof,  and  Qther  records 
of  such  body  pertaining  to  the  same  subject-matter,  are  not  com- 
petent in  a  suit  between  third  parties  which  brings  into  question 
the  condition  of  such  bridge. 

4.  Ordinance— -^wh en  proof  of,  which  restricts  speed  of  running 
cars  over  bridge,  incompetent.  An  ordinance  limiting  the  speed 
of  running  cars  over  a  bridge  is  incompetent  where  there  was  no 
negligence  charged  based  upon  the  Bpeed  of  the  car. 

5.  Objection — effect  of  specific.  A  specific  objection  waives  a 
general  one. 

6.  Common  carriers — instruction  as  to  duty  of,  erroneous.     It 
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is  error  to  instruct  the  jury  that  "it  is  the  duty  of  common  car- 
riers to  do  all  that  human  care,  vigilance  and  foresight  can  reason- 
ably do,  under  the  circumstances  and  in  view  of  the  character 
of  the  mode  of  conveyance  adopted,  reasonably  to  guard  against 
accidents,"  etc.,  without  inserting  in  such  instruction  the  clause 
"consistent  with  the  practical  operation  of  the  road." 

7.  Passengeb  and  cabrier — rule  with  respect  to  presumption  of 
negligence  defined.  The  rule  is  that  when  a  passenger  while  in 
the  exercise  of  ordinary  care  is  injured  and  the  cause  of  the 
injury  is  within  the  control  of  the  carrier,  a  presumption  of  neg- 
ligence arises  against  the  carrier  and  a  prima  facie  case  is  made 
out  entitling  the  passenger  to  recover  until  the  prima  facie  case 
is  rebutted.  The  use  of  the  term  that  the  burden  of  proof  is  in 
such  case  on  the  defendant  does  not  mean  that  the  defendant  must 
prove  its  defense  by  a  preponderance  of  the  evidence,  but  that  the 
defendant  is  under  the  necessity  of  producing  evidence  to  rebut 
the  presumption  of  negligence. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henbt  B.  Willis,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Reversed  and 
remanded.    Opinion  filed  May  15,  1907. 

Hopkins,  Peffers  &  Hopkins,  for  appellant. 
Botsfobd,  Wayne  &  Botsfoed,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judgment 
for  $4,000  recovered  against  it  by  appellee  in  an  action 
on  the  case  for  personal  injuries.  The  declaration  al- 
leges that  the  defendant  is  a  corporation  organized 
under  the  laws  of  Illinois;  that  the  defendant  was  in 
possession  of,  using  and  operating  an  electric  railway, 
between  the  city  of  Aurora,  through  the  city  of  St. 
Charles  to  the  village  of  Carpentersville,  with  cars 
thereon  for  the  conveyance  of  passengers  for  reward; 
that  the  rails  of  said  railroad  upon  which  the  cars  of 
defendant  were  operated  were,  and  had  been  for  a  long 
time,  laid  over  a  certain  bridge  across  Fox  river  in  the 
city  of  St.  Charles,  over  which  the  defendant  had  been 
accustomed  to  run  its  said  cars,  and  that  on  July  1,N 
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1902,  plaintiff,  at  Geneva,  on  the  west  side  of  said 
river,  became  a  passenger,  to  be  carried  from  Geneva 
to  the  city  of  Elgin;  that  to  convey  plaintiff  to  her 
said  destination  it  was  necessary  for  the  defendant  to 
run  said  car  over  the  said  bridge  across  Fox  river  in 
the  city  of  St.  Charles ;  that  it  was  the  duty  of  defend- 
ant to  carry  plaintiff  safely  and  carefully  on  said  car, 
and  to  have  its  tracks  safely  and  securely  supported 
on  said  bridge,  and  to  see  that  the  carrying  and  tensile 
strength  of  said  bridge  was  sufficient  to  sustain  said 
car  and  occupants  over  and  across  said  bridge;  yet 
the  defendant,  regardless  of  its  duty,  did  not  use  due 
and  proper  care  and  diligence  in  having  its  tracks 
across  said  bridge  safely  and  securely  supported,  and 
did  not  use  due  care  to  see  that  the  carrying  and  ten- 
sile strength  of  "said  bridge  was  sufficient  for  sustain- 
ing said  car  and  its  occupants  across  said  bridge,  but, 
on  the  contrary,  did  use  said  bridge  for  the  passage 
of  said  car  while  said  bridge  was  wholly  inadequate 
to  sustain  said  car,  which  condition  of  said  bridge  was 
and  should  have  been  well  known  to  defendant  and 
was  unknown  to  plaintiff;  that  by  reason  of  the  prem- 
ises aforesaid,  while  said  car  so  occupied  by  plaintiff 
was  being  driven  across  said  bridge  by  defendant,  said 
car,  together  with  a  portion  of  said  bridge,  suddenly 
fell  downward,  to  wit:  fifteen  feet,  whereby  plaintiff, 
while  in  the  exercise  of  due  care,  was  permanently  in- 
jured, etc.  Another  count  alleges  it  was  the  duty  of  de- 
fendant to  see  that  said  car  and  its  occupants  should 
not  exceed  in  weight  the  bearing  capacity  of  said 
bridge  for  the  purpose  of  the  safe  passage  of  the  car 
across  the  same,  but  that  the  defendant  did  not  use 
due  care  in  that  regard  and  used  said  bridge  for  the 
passage  of  said  car  while  the  car  in  weight  exceeded 
the  bearing  capacity  of  said  bridge,  etc.  A  third  count 
alleges  it  was  the  duty  of  defendant  to  see  that  said 
bridge  over  which  said  car  was  to  be  run  was  built 
in  a  strong  and  substantial  manner  and  in  good  repair 
to  safely  carry  the  car  and  its  occupants  across,  but 
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that  defendant  failed  in  that  regard  and  did  use  said 
bridge  while  it  was  weak,  out  of  repair,  dilapidated 
and  unsafe,  which  was  and  should  have  been  known 
to  defendant  and  was  unknown  to  plaintiff,  etc, 

'  It  appears  from  the  evidence  that  the  bridge,  a  span 
of  which  went  down  while  the  car  was  crossing,  was 
on  Main  street,  in  the  city  of  St.  Charles.  The  defend- 
ant offered  in  evidence  the  ordinance  under  which  it 
was  operating  its  road  in  the  city  of  St.  Charles,  en- 
titled "An  ordinance  authorizing  the  Carpentersville, 
Elgin  &  Aurora  Railway  Company  to  construct,  oper- 
ate and  maintain  a  railway  in  the  city  of  St.  Charles, 
and  to  operate  the  same  by  electricity."  From  the 
allegation  in  the  declaration  that  defendant  is  a  cor- 
poration operating  an  electric  railway  for  the  con- 
venience of  passengers  for  reward,  we  assume  the  de- 
fendant is  a  street  railway  corporation.  The  question 
involved  is,  what  is  the  duty  of  such  a  corporation  to 
its  passengers  in  using  this  bridge!  If  the  duty  is  the 
same  as  it  would  be  were  the  bridga  the  property  of 
the  defendant  company  on  a  private  right  of  way,  then 
the  ordinance  could  have  no  effect  on  the  rights  of  the 
parties,  as  it  would  be  immaterial  to  the  issue  to  be 
decided  by  the  jury.  There  is  a  dearth  of  authority 
on  the  question.  The  only  cases  that  we  have  been 
cited  to  as  authority  on  the  proposition  are,  Wagner 
v.  Lehigh  Traction  Co.,  212  Pa.  132,  and  Birmingham 
v.  Rochester  City  &  B.  R.  Co.,  137  N.  Y.  13. 

We  do  not  regard  either  of  these  citations  in  point, 
neither  do  they  by  the  reasoning  contained  in  them 
satisfy  us  that  the  ordinance  in  any  way  tended  to 
prove  any  defense  to  the  allegations  of  the  declara- 
tion. The  Pennsylvania  case  was  not  one  where  the 
controversy  was  between  a  carrier  and  one  of  its  pas- 
sengers, but  it  was  concerning  a  collision  on  a  bridge 
between  a  street  car  and  another  party  driving  over 
the  bridge.  The  New  York  case  was  a  suit  by  a  pas- 
senger against  a  street  railway  company  that  crossed 
a  state  canal  on  a  state  bridge.    The  bridge  was  en- 
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tirely  under  the  control  of  state  officers.  The  carrier 
had  no  right  to  build  a  bridge  over  the  canal,  and 
could  only  cross  the  canal  on  the  state  bridge.  In  de- 
ciding the  case  the  court  said:  "It  may  be  assumed 
the  defendant  is  a  corporation  organized  under  the 
General  Railroad  Act  for  the  purpose  of  building  a 
street  railway  through  certain  streets  in  the  city  of 
Eochester.  Under  that  act  it  acquired  no  right  to  cross 
the  canal  on  any  bridge  it  might  build.  It  acquired 
no  rigM  to  build  any  bridge,  and  although  it  might 
possibly  have  the  power  of  eminent  domain  to  acquire 
land  for  some  purposes,  it  could  acquire  none  in  order 
to  build  a  bridge  over  the  canal.  Further  legislation 
for  that  purpose  would  have  been  necessary.  And  its 
organization  under  the  General  Railroad  Act  for  the 
purpose  of  a  street  railroad  required  it  to  keep  to  the 
public  streets  or  highways  and  gave  it  no  right  to  lay 
its  tracks  elsewhere.  In  the  treatment  of  the  ques- 
tion of  supplying  bridges  oyer  canals,  the  legislature 
at  an  early  day  provided  that  bridges  should  be 
built  by  the  town  in  which  they  should  be  situated, 
and  that  they  should  be  maintained  at  the  expense 
of  such  town,  but  that  no  bridge  should  be  constructed 
across  any  canal  without  permission  in  writing  of  one 
of  the  canal  commissioners,  under  the  penalties  pro- 
vided in  the  act."  The  decision  further  shows  that 
the  legislature  had  prohibited  the  building  of  any 
bridge  over  the  canal,  except  upon  such  streets  or 
roads  as  were  laid  out,  and  by  special  enactment  had 
provided  for  the  construction  of  that  particular  bridge. 
It  was  also  said  in  the  New  York  case:  "To  negli- 
gently drive  along  the  street  so  as  to  fall  or  precipi- 
tate the  stage  or  car  into  an  open  hole  in  the  street, 
could  render  the  person  or  company  guilty  of  such 
*  negligence  liable  for  the  injury  to  the  passenger.  To 
drive  upon  a  bridge  which  was  manifestly  unsafe  or 
not  strong  enough  to  bear  the  proposed  weight,  might 
be  negligence  which  the  company  would  be  responsible 
for,  if  injury  happened  therefrom  to  the  passengers." 
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This  statement  recognizes  the  law  to  be,  that  a  street 
car  company  might  be  negligent  in  carrying  its  pas- 
sengers over  a  defective  or  insufficient  bridge,  and 
that  for  injuries  to  its  passengers  resulting  from  such 
negligence,  the  carrier  would  be  responsible. 

In  the  case  at  bar  the  defendant,  at  the  time  it  ob- 
tained its  license  to  use  the  streets  of  St.  Charles,  in 
1895,  could  have  condemned  a  right-of-way  across  the 
river  over  private  property  under  the  Eminent  Do- 
main statute  in  connection  with  the  Horse  and  Dummy 
Eailroad  Act  then  in  force,  or,  if  its  railroad  was  con- 
structed after  the  repeal  of  that  act,  then  under  the 
Street  Eailroad  Act  enacted  in  1899,  and  could  have 
built  its  own  bridge  around  a  dangerous  bridge  in 
order  "to  conserve  the  safety,  comfort  and  convenience 
of  the  public,"  if  such  a  necessity  existed.  Aurora  & 
Geneva  Eailway  Co.  v.  Harvey,  178  111.  477;  Met.  City 
Ey.  Co.  v.  Chicago  W.  D.  Ey.  Co.,  87  111.  317.  Appel- 
lant before  constructing  its  railway  should  have  pro- 
vided for  the  safety  of  its  passengers  either  by  its 
own  bridge  over  the  river,  or  by  making  some  provision 
or  arrangement  under  which  it  could  make  the  city 
bridge  safe  and  strong  enough  for  the  burden  it  was 
about  to  place  on  it,  and  could  keep  it  in  repair  and  safe 
condition  for  its  use  as  a  carrier  of  passengers  if  the 
city  did  not  keep  it  safe  for  such  use. 

We  see  no  reason  why  a  street  car  company,  in  se- 
lecting the  streets  it  desires  to  run  on,  and  in  laying 
down  its  tracks,  should  not  be  held  to  the  same  degree 
of  care  for  the  safety  of  its  passengers  that  a  common 
carrier  is  held  to,  when  it  builds  its  tracks  on  its  own 
right  of  way.  Appellant  in  building  its  street  railway 
did  not  do  it  under  any  compulsion,  but  voluntarily,  for 
its  own  personal  gain  and  profit.  In  selecting  its  route 
it  must  use  care  to  select  a  safe  one,  and  it  should  be 
held  to  the  same  rule  of  care,  in  adopting  the  bridges 
or  appliances  of  others,  that  it  would  be  held  to  if  it 
built  them.  "We  think  the  duty  of  appellant  as  a  car- 
rier to  its  passengers  cannot  be  modified  or  controlled 
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by  the  duty  of  the  city  of  St.  Charles  to  its  citizens  or 
to  the  defendant  company.  "The  appellant  owed  a 
mnch  higher  duty  than  that  of  ordinary  care  to  ap- 
pellee. The  carrier  shall  do  all  that  human  care,  vigi- 
lance and  foresight  can  reasonably  do  consistent  with 
the  mode  of  conveyance  and  the  practical  operation  of 
the  road."  "Not  ordinary  but  extraordinary  diligence 
is  required  as  to  passengers,  and  the  company  is  re- 
sponsible for  the  utmost  care  and  watchfulness,  and 
answerable  for  the  smallest  negligence."  West  Chi- 
cago St.  R.  R.  Co,  v.  Tuerk,  193  111.  385;  Parmelee  Co. 
v.  Wheelock,  224  111.  194.  A  carrier  of  passengers  is 
held  to  the  same  rule  of  care  in  the  construction  of  its 
road,  both  as  to  the  manner  of  construction  and  the  ma- 
terials used,  that  it  is  held  to  in  its  operation.  C.  &  A. 
R.  R.  Co.  v.  Pillsbury,  133  111.  9;  I.  C.  R.  R.  Co.  v. 
Beebe,  174  HI.  13.  The  duty  of  appellant  to  appellee 
was  that  of  a  common  carrier  to  its  passengers,  and 
appellee  had  a  right  to  rely  upon  appellant  doing 
everything  that  human  care,  vigilance  and  sagacity 
could  reasonably  do,  consistently  with  the  practical  op- 
eration of  its  road,  to  carry  her  safely  to  her  destina- 
tion. While  in  law  it  was  the  duty  of  the  city  to  use 
ordinary  diligence  to  keep  the  bridge  safe  for  ordinary 
traffic,  the  failure  of  the  city  to  do  its  duty  would  not 
be  any  defense  for  the  negligence  of  the  defendant. 
The  proof  tends  to  show  that  the  bridge  was  built  for 
ordinary  street  traffic  many  years  before  the  street  was 
used  by  a  street  car  line;  that  small  cars  were  first 
used,  and  since  the  date  of  the  ordinance,  May  17, 
1895,  the  size  and  weight  of  appellant's  cars  have  been 
very  much  increased ;  that  its  cars  now  used  are  forty- 
five  feet  long,  twenty-seven  feet  from  center  to  center 
of  their  trucks,  and  when  empty  weigh  from  twenty  to 
thirty  tons.  If  this  were  a  controversy  between  the 
city  and  appellant  company  concerning  the  bridge  it 
may  be  questioned  whether  the  city  would  in  law  be 
required  to  keep  the  bridge  in  suitable  and  safe  con- 
dition to  carry  the  extraordinary  and  unusual  burden 
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appellant  was  placing  on  it  as  a  common  carrier,  unless 
it  had  the  power  to  contract  for  and  did  contract  to 
keep  it  safe  for  the  purposes  of  appellant  Moore  v. 
Township  of  Hazelton,  118  Mich.  425;  Berks  Co.  v. 
Beading  City  By.  Co.,  167  Pa.  St.  102. 

No  ordinance  the  city  could  pass  would  relieve  ap- 
pellant from  its  duty  to  safely  carry  its  passengers. 
In  Springer  v.  Ford,  189  111.  430,  Springer,  the  carrier 
of  passengers  in  an  elevator,  contracted  with  the  Kin- 
sella  Glass  Company,  a  tenant  of  the  sixth  story  of  the 
building  owned  by  Springer,  that  he  should  not  be  lia- 
ble for  any  damages  occasioned  by  a  failure  to  keep 
the  elevator  in  repair.  Ford,  an  employe  of  the  Kin- 
sella  Glass  Company,  was  injured  while  a  passenger 
on  the  elevator.  It  was  held  that  the  provision  of  the 
lease  did  not  bind  Ford,  as  he  was  not  a  party  thereto. 
The  court  said:  "A  carrier  of  passengers  cannot  limit 
his  liability  to  a  passenger  except  by  express  contract 
with  the  passenger.' '  We  are  of  opinion  that  negli- 
gence of  the  city  would  not  be  a  defense  or  relieve  ap- 
pellant from  its  duty  as  a  carrier  of  passengers,  and 
that  a  street  car  company  in  constructing  its  tracks 
over  a  bridge  on  a  public  highway  and  placing  on  the 
bridge  a  new,  unusual  and  extraordinary  burden,  must 
see  that  the  bridge  is  safe  for  such  use.  The  objection 
to  the  admission  of  the  ordinance  was  properly  sus- 
tained, for  the  reason  it  was  immaterial.  It  was  also 
properly  sustained  because  the  appellant  did  not  offer 
in  evidence  the  necessary  preliminary  proof  that  the 
pamphlet  containing  the  ordinance  purported  to  be 
published  by  authority  of  the  city  council. 

There  was  no  error  in  admitting  evidence  of  the  con- 
dition of  the  bridge.  Mr.  Hedges,  a  civil  engineer,  who 
examined  it  sometime  before  the  accident,  testified 
about  the  condition  of  the  bridge,  and  that  he  made  a 
report  concerning  it  to  the  Chicago  Bridge  and  Iron 
Works.  Mr.  Hunt,  the  mayor  of  St.  Charles,  testified 
he  got  a  copy  of  that  report  and  sent  it  to  Mr.  Zimmer- 
man, the  manager  of  the  appellant.     No  proof  was 
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made  as  to  the  contents  of  the  report  or  how  the  re- 
port was  sent  to  the  manager  of  the  company.  The 
testimony  that  he  sent  a  copy  to  Mr.  Zimmerman  was 
a  mere  conclusion.  The  evidence  should  have  shown 
the  facts  which  constituted  the  sending ;  if  by  mail  the 
address,  stamping  and  mailing;  if  by  messenger  then 
his  acts  should  be  proven,  or  it  should  be  shown  that 
the  defendant  received  it.  If  it  had  been  received  by 
appellant,  then  the  report  itself  would  have  been  com- 
petent. There  was  also  admitted  in  evidence  the 
record  of  several  meetings  of  the  city  council  of  the 
city  of  St.  Charles  containing  resolutions  concerning 
the  dangerous  condition  of  the  bridge,  and  recitals  of 
negotiations  between  the  appellant  and  the  city  coun- 
cil concerning  this  bridge  and  the  building  of  a  new 
bridge.  That  record  also  contains  recitals  that  Mr. 
Zimmerman,  the  manager  of  appellant,  and  its  attor- 
ney and  its  engineer,  were  each  present  and  made  state- 
ments in  the  progress  of  the  negotiations.  Error  is 
assigned  on  the  admission  of  this  evidence.  The 
records  kept  by  the  city  clerk  of  the  negotiations  be- 
tween the  traction  company  and  the  city  concerning 
the  building  of  a  new  bridge  were  not  competent  evi- 
dence to  prove  the  condition  of  the  bridge,  because 
they  were  res  inter  alios  acta.  The  statute  requires  a 
city  council  to  "keep  a  journal  of  its  own  proceed- 
ings/'  Resolutions  concerning  the  safety  of  a  bridge 
are  manifestly  merely  expressions  of  opinion  and  not 
legislation.  That  the  resolutions  were  the  opinion  of  a 
legislative  body  could  not  make  such  option  competent 
evidence  to  prove  the  actual  condition  of  the  bridge 
in  a  suit  between  third  parties.  The  recitals  of  the  city 
clerk  that  Mr.  Zimmerman,  the  manager  of  appellant, 
and  its  attorney  and  its  engineer,  were  present,  were 
not  any  part  of  the  proceedings  of  the  council  and 
could  not  be  evidence  against  appellant.  Although 
these  recitals  were  in  a  public  record  they  were  not 
thereby  admissible  in  evidence  in  a  suit  between  other 
parties,  but  the  presence  of  such  officers  and  any  ma- 
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terial  discussion  in  tbeir  presence  should  be  proven 
the  same  as  any  other  fact.  Entries  are  not  admissi- 
ble, if  of  a  mere  private  nature,  although  contained  in 
a  public  record.  2  Jones  on  Evidence,  526.  It  was 
proper  to  show  what  the  condition  of  the  bridge  was, 
and  its  tensile  and  carrying  strength,  and  that  its 
safety  was  questioned,  and  that  notice  of  the  condition 
of  the  bridge  was  brought  to  the  attention  of  the  trac- 
tion company,  for  the  purpose  of  putting  the  company 
upon  inquiry  whether  it  was  risking  the  safety  of  its 
passengers  in  running  cars  over  the  bridge,  if  the  ques- 
tion of  notice  was  material.  "A  carrier  of  passengers 
must  omit  no  care  that  is  reasonable  and  practical  to 
discover  and  prevent  danger  and  injury  to  a  passen- 
ger/ '  The  passenger  must  rely  solely  on  the  carrier 
and  can  do  nothing  to  insure  his  personal  safety.  C.  & 
A.  R.  R.  Co.  v.  Pillsbury,  123  HI.  9.  If  the  bridge  was 
unsafe,  and  the  appellant  persisted  in  running  cars 
over  it  with  notice  of  its  dangerous  condition,  it  can- 
not be  relieved  of  its  negligence  because  the  duty  of 
replacing  the  bridge  with  a  stronger  one  might  pri- 
marily be  on  the  city  of  St.  Charles.  The  report  of 
the  engineer  and  the  resolutions  of  the  city  council, 
if  it  is  first  shown  appellant  knew  of  them,  and  the  ne- 
gotiations themselves  between  the  city  and  appellant 
were  competent  evidence,  but  should  not  be  accepted  as 
any  proof  of  the  truth  of  the  statements  in  them  (ex- 
cept such  statements,  if  any,  as  were  made  by  appel- 
lant), or  as  any  evidence  of  the  condition  of  the  bridge, 
but  only  as  notice  or  warning  to  the  traction  company 
to  put  it  upon  inquiry  that  it  might  investigate  the  truth 
of  the  report,  and  this  evidence  could  have  been  re- 
stricted to  this  purpose  only,  if  the  appellant  had  re- 
quested it  by  an  instruction.  There  was  no  error  in 
the  admission  of  evidence  of  the  condition  of  the  bridge 
and  notice  of  its  condition  to  appellant.  In  addition 
to  the  notice  to  the  traction  company  that  there  was 
some  question  about  the  safety  of  the  bridge,  the  trac- 
tion company  had  examined  it  to  some  extent,  as  there 


Second  Distbict-^-A.  D.  1907.  545 

Elgin,  Aurora  ft  Southern  Trac.  Co.  v.  Hench. 

was  proof  that  it  had  made  some  repairs  by  placing 
supports  under  it. 

The  court  admitted  in  evidence  a  resolution  of  the 
city  council  of  St.  Charles,  "That  the  Elgin,  Aurora  & 
Southern  Traction  Company  be  notified  to  run  their 
trains  at  a  speed  of  two  miles  an  hour  across  the 
bridge."  There  was  no  charge  of  negligence  based 
on  the  speed  of  the  car,  nor  any  ordinance  or  resolu- 
tion of  the  city  in  that  regard  pleaded.  The  evident 
purpose  of  this  evidence  was  to  show  that  the  city  coun- 
cil considered  a  greater  speed  dangerous,  and  that  in 
running  at  a  greater  rate  the  appellant  was  negligent. 
The  fact  would  be  inferred  that  the  bridge  was  unsafe 
from  a  conclusion  of  the  city  council.  The  admission 
of  this  evidence  was  prejudicial  error. 

It  was  claimed  by  defendant  on  the  trial  that  the  in- 
juries for  which  plaintiff  was  suing  were  not  real  but 
only  simulated.  Dr.  Tracy  was  asked  a  long  hypo- 
thetical question  as  to  the  cause  of  plaintiff's  condition 
and  answered:  "I  would  say  it  was  due  to  the  acci- 
dent/'  The  question  was  objected  to  and  a  motion 
made  to  strike  out  the  answer  "on  the  ground  that  it 
is  not  based  on  a  statement  of  the  evidence  of  the 
case."  It  is  argued  in  this  court  that  the  objection 
should  have  been  sustained  and  the  answer  excluded 
because  it  invades  the  province  of  the  jury.  If  the  rea- 
son now  urged  against  the  question  and  answer  had 
been  urged  in  the  trial  court  the  objection  no  doubt 
would  have  been  sustained,  for  the  reason  that  ex- 
pert evidence  should  be  theoretical  and  the  jury  should 
make  the  application  to  the  case  on  trial.  I.  C.  E.  E. 
Co.  v.  Smith,  208  111.  608;  City  of  Chicago  v.  Powers, 
117  HI.  App.  453.  A  specific  objection  operates  as  a 
waiver  of  all  other  objections.  Wickenkamp  v.  Wick- 
enkamp,  77  111.  92.  The  Circuit  Court  ruled  properly 
on  the  objection  that  was  made  before  it  and  a  differ- 
ent reason  may  not  be  urged  in  a  court  of  appeal. 

Under  the  rule  laid  down  in  Wabash  Western  E.  E. 

Vol.  CXXXII  35 
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Co.  v.  Friedman,  146  HI.  583,  it  is  insisted  there  is  a 
variance  between  the  allegations  of  the  declaration 
and  the  proof  regarding  the  destination  of  plaintiff, 
but  as  the  cause  must  be  remanded  all  question  in  that 
regard  will  doubtless  be  corrected  on  a  re-trial. 

The  fourth  instruction  given  for  appellee  charged 
the  jury  that,  "It  is  the  duty  of  common  carriers  to  do 
all  that  human  care,  vigilance  and  foresight  can  rea- 
sonably do  under  the.  circumstances,  and  in  view  of 
the  character  of  the  mode  of  conveyance  adopted,  rea- 
sonably to  guard  against  accidents,' '  etc.  The  instruc- 
tion should  have  been  modified  by  inserting  the  clause 
"consistent  with  the  practical  operation  of  the  road." 
The  omission  of  this  limitation  was  held  to  be  reversi- 
ble error  in  Tri  City  Ry.  Co.  v.  Gould,  217  111.  317. 

The  fifth  instruction  given  for  the  plaintiff  placed 
upon  the  defendant  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  that  it  was  not  negligent. 
The  rule  is  that  when  a  passenger,  while  in  the  exer- 
cise of  ordinary  care,  is  injured  and  the  cause  of  the 
injury  is  within  the  control  of  the  carrier,  a  presump- 
tion of  negligence  arises  against  the  carrier,  and  a 
prima  facie  case  is  made  out  entitling  the  passenger  to 
recover  until  the  prima  facie  case  is  rebutted.  The  use 
of  the  term  that  the  burden  of  proof  is  in  such  case  on 
the  defendant  does  not  mean  that  the  defendant  must 
prove  its  defense  by  a  preponderance  of  the  evidence, 
but  that  the  defendant  is  under  the  necessity  of  pro- 
ducing evidence  to  rebut  the  presumption  of  negli- 
gence. "Generally  speaking,  the  burden  of  proof  in 
the  sense  of  the  duty  of  producing  evidence  passes 
from  party  to  party  as  the  case  progresses,  while  the 
burden  of  proof,  meaning  the  obligation  to  establish 
the  truth  of  the  claim  by  a  preponderance  of  evidence, 
rests  upon  the  party  asserting  the  affirmative  of  the 
issue,  and  unless  he  meets  this  obligation  upon  the 
whole  case  he  fails.  This  burden  of  proof  never  shifts 
during  the  course  of  the  trial,  but  remains  with  him 
to  the  end.    Here  the  burden  of  proof  was  on  the  ap- 
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pellee  to  show  that  the  defendants  were  guilty  of  negli- 
gence, and  not  upon  appellants  to  show  that  they  were 
not  guilty  of  negligence,  and  this  burden  of  proof  did 
not  shift  during  the  trial  but  remained  with  the  ap- 
pellee to  the  end.  The  burden  of  proof  meaning  the 
obligation  to  establish  the  truth  of  the  claim  by  a 
preponderance  of  evidence,  rests  throughout  upon  the 
plaintiff.,,  Chicago  Union  Traction  Co.  v.  Mee,  218 
111.  9;  North  Chicago  St.  Ry.  Co.  v.  Louis,  138  HI.  9; 
Field  v.  French,  80  111.  App.  78;  5  Am.  &  Eng.  Ency. 
of  Law,  22,  2nd  ed.  The  instruction  was  erroneous  in 
requiring  that  the  appellee  prove  "by  a  preponderance 
of  the  evidence  that  it  had  used  the  greatest  care  and 
caution."  The  burden  of  proving  appellee's  cause  of 
action  by  a  preponderance  of  the  evidence  remained  on 
her,  and  if  the  defendant's  evidence  balanced  that  of 
plaintiff  it  was  sufficient  to  defeat  a  recovery. 

The  instructions  asked  by  defendant  and  refused, 
were  properly  refused  for  the  reason  that  the  question 
being  tried  was  not  whether  the  city  of  St.  Charles 
was  guilty  of  negligence,  but  whether  the  defendant 
was  guilty  of  the  negligence  charged.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Mr.  Justice  Wilus,  having  presided  at  the  trial  of 
this  case  in  the  lower  court,  took  no  part  in  its  decision 
here. 


S.  W.  Jacobs  et  al.  v.  Milo  M.  Pierce  et  al. 

Gen.  No.  4,724. 

1.  Guarantor — right  of,  to  erase  indorsement  of  payment  A 
guarantor,  or  his  representative  after  death  who  has  paid  a  note, 
may  erase  an  indorsement  of  payment  and  maintain  an  action 
upon  the  note. 

2.  Peomisbobt   note— plea   of  payment,    held   sufficient.     Held, 
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that  the  plea  of  payment  interposed  to  an  action  upon  a  promis- 
sory note,  the  substance  of  which  is  set  forth  in  the  opinion,  was 
good  and,  if  proven,  constituted  a  defense  to  the  action. 

3.  Duplicity — how  advantage  mast  be  taken  of.  Duplicity  is 
ground  for  special  demurrer  only  and  the  demurrer  must  not  only 
assign  it  as  a  cause  but  must  point  out  wherein  the  duplicity 
consists. 

4.  Special  demurrer— what  cannot  oe  reached  by.  Surplusage 
in  a  plea  cannot  be  reached  by  a  special  demurrer. 

Judgment  by  confession.  Error  to  the  Circuit  Court  of  Kane 
county;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Reversed  and  remanded. 
Opinion,  filed  March  13,  1907.  Rehearing  denied  and  opinion  modi- 
fied April  17,  1907. 

5.  N.  Hooveb,  for  plaintiffs  in  error, 

Hopkins,  Peffebs  &  Hopkins,  for  defendants  in 
error; 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

On  May  12,  1904,  the  executors  of  Edward  Pierce 
caused  to  be  entered  a  judgment  by  confession  against 
the  plaintiffs  in  error  in  the  office  of  the  circuit  clerk 
of  Kane  county,  in  vacation,  for  $2,854.14  on  a  judg- 
ment note  for  the  principal  sum  of  $2,500.  On  the  first 
day  of  the  next  term  of  court  plaintiffs  in  error  moved 
to  vacate  the  judgment  and  for  leave  to  plead.  The 
court  made  an  order  opening  the  judgment,  preserv- 
ing the  lien,  staying  the  execution  and  permitting  the 
defendants  to  plead.  After  filing  certain  pleas,  waiv- 
ing a  jury  and  submitting  the  case  to  the  court,  the 
pleas  then  on  file  were  withdrawn  and  an  amended 
special  plea  filed.  To  the  last  plea  a  special  demurrer 
was  filed  assigning  numerous  causes  of  demurrer.  The 
court  sustained  the  demurrer.  The  defendants  were 
ruled  to  plead  further,  and  failing  to  plead  were  de- 
faulted and  an  order  made  that  the  order  heretofore 
entered  opening  the  judgment  and  staying  execution 
be  set  aside.    The  court  then  heard  proofs  and  entered 


Second  District — A.  D.  1907.  549 

Jacobs  v.  Pierce. 

judgment  "that  the  judgment  heretofore  rendered  on 
the  twelfth  of  May,  1904,  rendered  herein  for  the  sum 
of  $2,854,14,  stand  in  full  force  and  effect  as  of  the 
date  of  rendition  of  said  judgment,' '  and  that  plaintiffs 
have  execution  for  said  judgment  and  costs. 

Plaintiffs  in  error  insist  that  it  was  error  to  admit 
the  note  in  evidence  because  an  indorsement,  "Paid  by 
Edward  Pierce  Estate,  Milo  Pierce  and  J.  J.  Davis, 
executors,"  was  erased.  Pierce  appears  to  have 
assigned  the  note  and  in  his  indorsement  guaranteed 
the  payment  of  the  note  at  maturity.  His  executors 
had  taken  up  the  note,  and  holding  it,  had  the  right 
to  erase  the  indorsement  and  maintain  an  action  upon 
it  without  showing  any  re-transfer.  If  the  payee  or 
any  assignor  of  a  promissory  note  has  been  under  the 
necessity  of  taking  up  the  note  his  right  of  action 
revives.  Campbell  v.  Humphries,  2  Scam.  478;  4  Am. 
&  Eng.  Ency.  of  Law  279  (2nd  ed.).  It  was  unneces- 
sary for  the  court  to  hear  any  evidence  if  there  was 
no  plea.  The  order  setting  aside  the  order  staying 
the  proceedings  was  all  that  was  necessary  to  permit 
the  collection  of  the  judgment. 

Plaintiffs  in  error  insist  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  amended  plea.  The  plea 
in  substance  alleges  that  Pierce  and  the  four  plaintiffs 
in  error  were  the  entire  board  of  directors  of  the 
Western  Fire  Marine  and  Plate  Glass  Insurance  Com- 
pany, and  that  at  a  semi-annual  meeting  of  said  di- 
rectors, at  which  Pierce  was  present  and  presided  as 
president,  they  decided  to  raise  $2,500  to  pay  up  some 
old  indebtedness  of  said  company,  and  that  pursuant 
to  a  resolution  then  adopted  the  defendants  in  error 
drew  their  note  in  favor  of  Pierce  for  $2,500,  being 
the  note  sued  on,  and  the  directors  set  aside  as  a 
guarantee  of  the  payment  of  said  note  two  notes  of 
$2,500  each,  drawn  by  Isaiah  H.  Bradford  in  favor  of 
Ann  E.  Pinkerton,  and  by  her  indorsed,  the  said  notes 
being  secured  by  mortgage  on  certain  lands  in  Minne- 
sota; that  said  judgment  note  was  executed  and  de- 
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livered  to  Pierce  and  he  received  the  two  notes  so 
secured  as  collateral  security  and  advanced  $2,500  to 
the  company  as  the  proceeds  of  said  note  that  he  had 
agreed  to  indorse;  that  the  said  $2,500  was  used  by 
the  company,  and  plaintiffs  in  error  received  no  part 
of  the  consideration;  that  afterwards,  and  before  the 
maturity  of  said  note,  said  Pierce  bought  of  said 
company  fifty  shares  of  the  capital  stock  of  the  com- 
pany and  agreed  to  pay  therefor  $5,000  in  the  follow- 
ing manner :  the  $2,500  advanced  by  him  to  said  com- 
pany as  the  proceeds  of  said  note  should  be  retained 
by  said  company,  and  said  Pierce  should  pay  to  said 
company  the  difference  between  the  amount  of  said 
note  and  said  sum  of  $5,000,  and  deliver  to  the  com- 
pany said  judgment  note  for  cancellation  and  said 
collateral  securities;  that  the  company  issued  and  de- 
livered to  him  said  fifty  shares  of  stock,  and  that 
Pierce,  although  he  received  'said  stock,  yet  he  had 
failed  to  deliver  up  said  note  to  the  company  for  cancel- 
lation, but  had  delivered  said  collateral  securities  not 
to  the  company  but  to  Ann  E.  Pinkerton  without  the 
knowledge  or  consent  of  plaintiffs  in  error;  and  that 
said  judgment  note  was  fully  paid  by  the  receipt  by 
Pierce  of  the  said  stock  purchased  of  said  company 
by  him. 

.  The  demurrer  specifies  ten  reasons  why  it  is  claimed 
the  plea  is  bad.  These  are  all  embraced  in  the  fol- 
lowing: that  the  plea  attempts  to  plead  a  want  of 
consideration  and  is  insufficient  in  that  regard;  that 
the  plea  attempts  to  vary  the  terms  of  the  note  "by 
seeking  to  show  that  it  is  not  the  individual  note  of 
the  signers,' '  and  "that  said  plea  is  bad  for  duplicity, 
in  that  it  pleads  that  no  consideration  was  ever  re- 
ceived for  the  said  note  mentioned  in  the  declaration, 
and  also  pleads  payment."  A  want  of  consideration 
is  not  sought  to  be  pleaded.  The  effect  of  the  allega- 
tions concerning  the  consideration  is  only  that  the 
note  was  an  accommodation  note  executed  by  the  de- 
fendants in  error  for  the  benefit  of  the  insurance  com* 
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pany;  that  the  insurance  company  and  not  defend- 
ants in  error  received  the  proceeds  of  the  discount 
of  the  note ;  that  the  insurance  company  paid  the  note, 
and  that  a  payment  of  the  note  by  the  insurance  com- 
pany was  a  cancellation  of  the  note.  It  was  not 
sought  by  the  plea  to  set  up  as  a  defense  thereto  that 
the  makers  were  not  liable  for  its  payment  when  they 
made  it.  The  plea  in  no  way  seeks  to  set  up  any 
defense  that  varies  the  terms  of  the  note.  The  only 
defense  attempted  to  be  set  up  in  the  plea  is  that  the 
note  was  paid  by  the  insurance  company  by  issuing 
to  Pierce  fifty  shares  of  the  stock  of  the  insurance 
company.  The  plea  fully  sets  out  an  agreement  on 
the  part  of  Pierce  to  accept  the  stock,  and  that  in 
pursuance  of  the  agreement  he  did  accept  the  stock,, 
and  that  as  a  part  of  the  consideration  he  was  to  pay 
for  the  stock,  the  note  sued  upon  was  to  be  delivered 
by  him  to  the  company  for  cancellation,  and  that  it 
was  thereby  fully  paid. 

What  is  stated  in  the  plea  about  the  surrender  of 
the  collateral  securities  by  Pierce  to  Ann  E.  Pinker- 
ton  is  that  the  same  thereby  became  lost  as  the  se- 
curity for  said  note.  This  is  not  alleged  in  the  plea 
to  be  a  defense,  nor  is  it  averred  that  the  note  sued 
upon  was  thereby  paid,  but  only  that  the  securities 
were  thereby  lost  to  the  insurance  company.  That  is 
a  matter  that  concerns  the  insurance  company  only 
and  not  the  plaintiffs  in  error,  if  the  note  is  paid.  If 
the  plea  had  alleged  payment  by  the  delivery  to  Pierce 
of  the  stock,  and  also  that  the  debt  was  extinguished 
or  paid  by  the  surrender  of  the  collaterals  by  the 
owners  of  the  note,  such  allegation  might  render  the 
plea  bad  for  duplicity  in  that  regard,  but  that  ques- 
tion is  not  raised  by  the  demurrer.  While  the  demur- 
rer specially  raises  the  question  of  the  duplicity,  it  at 
the  same  time  distinctly  points  out  in  what  particular 
the  defendants  in  error  claimed  it  was  double.  It 
states :  "  Said  plea  is  bad  for  duplicity,  in  that  it  pleads 
that  no  consideration  was  received  for  the  said  note 
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mentioned  in  the  declaration  and  also  pleads  pay- 
ment." Duplicity  is  not  claimed  by  reason  of  allega- 
tions of  payment  by  the  receipt  of  the  stock  and  also 
by  the  extinguishment  of  the  debt  by  the  surrender 
of  the  collaterals.  Duplicity  is  ground  for  special  de- 
murrer only,  and  the  demurrer  must  not  only  assign 
it  as  a  cause,  but  must  point  out  wherein  the  duplicity 
consists.  Holmes  v.  C.  &  A.  E.  E.  Co.,  94  HI.  439; 
1  Chitty  on  PI.  706;  7  Ency.  of  PL  &  Pr.  243.  By 
not  pointing  out  that  the  plea  was  double  in  alleg- 
ing full  payment  by  different  and  distinct  sets  of  facts, 
that  defect  in  the  plea  is  waived.  That  part  of  the 
plea  referring  (to  the  collateral  securities  and  their  de- 
livery to  Ann  E.  Pinkerton  is  surplusage  and  irrele- 
vant. Surplusage  cannot  be  reached  even  by  special 
demurrer.  Burnap  v.  Wight,  14  111.  301;  1  Chitty 's 
PL  262;  21  Ency.  of  PL  &  Pr.  253.  The  plea  not 
pretending  to  allege  a  want  of  consideration  is  riot 
bad  for  duplicity  in  the  particular  pointed  out  by 
the  demurrer,  as  the  only  defense  alleged  is  that  of 
payment.  The  plea  sets  up  a  legal  defense  although 
it  contains  much  that  is  surplusage  and  irrelevant  and 
is  very  verbose  and  pleads  evidence.  The  demurrer 
should  have  been  overruled.  For  the  error  in  sustain- 
ing the  demurrer  the  cause  is  reversed  and  remanded, 
with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 

Mr.  Justice  Willis  having  presided  at  the  trial  of 
this  cause  in  the  lower  court,  took  no  part  in  its  de- 
cision here. 


Bernard  Mansfield  y.  Chicago,  Burlington  &   Qnincy 
Railway  Company. 

Gen.  No  4,721. 

1.  Plea — what  admitted  by  failing  to  traverse.  Allegations  of 
a  plea  not  traversed  by  replication  are  admitted.  TMb  is  true 
notwithstanding  the  allegations  of  the  plea  not  so  traversed  were 
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unnecessary  and  .were  allegations  of  matters  which  might  have 
been  proven  under  the  general  issue. 

2.  Instruction — upon  interest  of  plaintiff  approved.  An  instruc- 
tion directing  the  jury  that  they  may  consider  the  interest  of  the 
plaintiff  in  the  result  of  the  suit  as  hearing  upon  his  credibility,  in 
form  as  follows,  is  approved: 

"The  plaintiff  is  permitted  by  law  to  testify  in  his  own  behalf, 
but  the  law  also  provides  that  his  interest  in  the  event  of  the 
suit  may  be  considered  by  the  jury  in  determining  the  credit  to 
be  given  to  his  testimony." 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  DeKalb 
county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  March 
13,  1907. 

Cliffe  &  Cliffe,  for  appellants. 
Hopkins,  Peffers  &  Hopkins,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appellant 
in  the  Circuit  Court  of  DeKalb  county  to  recover  dam- 
ages alleged  to  have  been  sustained  by  appellant  by 
being  forcibly  ejected  from  appellee's  cars,  and  for  the 
conversion  of  a  coat. 

The  declaration  in  four  counts  averred  in  substance, 
that  appellant,  while  a  passenger  on  appellee's  cars, 
was  by  its  servants,  without  lawful  cause,  assaulted 
and  wantonly,  forcibly  and  wilfully  struck,  pulled  and 
pushed  from  the  cars  upon  (the  platform  thereof  and 
thence  to  the  ground,  thereby  seriously  injuring  him 
in  body  and  reputation;  and  also  averred  the  conver- 
sion of  a  coat.  Appellee  filed  the  general  issue,  and 
with  leave  of  the  court,  four  additional  pleas,  to  which 
replication  was  filed.  -A  trial  was  had  by  a  jury  on 
issues  joined  oh  the  similiters  tendered  by  the  general 
issue  and  the  replications,  resulting  in  a  verdict  for 
appellant  of  $1.00.  A  motion  for  a  new  trial  was  over- 
ruled, judgment  entered  on  the  verdict,  and  this  ap- 
peal is  prosecuted  to  review  the  judgment. 
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The  evidence  in  this  case  briefly  stated,  is  that  on 
the  morning  of  February  6,  1906,  a  party  of  persons 
composed  of  appellant,  B.  Margolos,  B.  Goldstein  and 
wife  and  three  children,  one  of  whom  was  Rose 
Goldstein,  boarded  a  train  of  the  Chicago,  Burlington 
&  Quincy  Railway  Company  at  Canal  and  16th  streets, 
Chicago,  to  go  to  Sandwich,  Illinois,  a  station  west 
of  Aurora.  The  three  men  went  into  the  smoking  car 
of  the  train  and  Mrs.  Goldstein  and  the  three  children 
got  seats  in  the  ladies'  car.  Rose  Goldstein  sat  on 
the  south  side  of  the  ladies'  car  by  herself,  while  her 
mother  sat  on  the  other  side  with  the  other  two  child- 
ren. When  the  conductor  of  the  train  passed  through 
to  collect  the  fares,  appellant  handed  him  a  twenty- 
five  ride  (ticket  to  Aurora,  for  the  fares  of  the  three 
men  and  Mrs.  Goldstein.  The  conductor,  after  pro- 
ceeding, came  across  Rose  Goldstein  in  the  ladies'  car, 
and  he  then  went  back  to  appellant  and  told  him  he 
wanted  a  half  fare  for  her.  Appellant  told  him  she 
was  not  old  enough,  and  he  then  told  the  conductor 
he  would  fix  it  when  he  left  Aurora.  After  leaving 
Aurora,  the  conductor  again  went  through  the  train  to 
collect  the  fares  and  this  time  appellant  handed  him 
four  tickets,  whereupon  the  conductor  again  told  him 
he  would  have  to  pay  fare  for  Rose  Goldstein,  and 
appellant  replied  that  she  was  not  old  enough.  The 
conductor  then  stated  that  she  was  old  enough  and 
demanded  a  half  fare,  and  told  appellant  if  he  refused 
to  pay  the  half  fare  for  the  child  he  would  put  him 
off  the  train.  Appellant  told  the  conductor  to  put 
him  off.  After  some  further  altercation  between  them, 
the  conductor  did  put  appellant  and  his  charge,  said 
Rose  Goldstein,  off  when  the  train  reached  Montgom- 
ery, the  first  station  west  of  Aurora.  During  this 
trouble,  appellant's  overcoat  was  left  on  the  train  and 
was  left  for  him  at  Sandwich,  but  he  refused  to  ac- 
cept the  same,  and  the  coat  was  delivered  to  him  at 
the  trial  of  the  case. 
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That  appellant  was  a  passenger  on  appellee's  cars, 
and  was  forcibly  ejected  therefrom,  was  admitted  by 
the  special  pleas,  but  in  justification  thereof  it  was 
averred  that  at  that  time  appellee  had  a  rule  or  regu- 
lation that  children  of  eight  years  should  pay  fare; 
and  that  at  that  time  appellant  had  in  his  charge  and 
under  his  control  one  Rose  Goldstein,  a  child  eight 
years  of  age,  ajid  that  appellant  then  and  there  con- 
ducted and  represented  himself  as  being  in  charge  and 
custody  of  the  said  Eose  Goldstein;  and  that  on  being 
requested  to  pay  fare  for  himself  and  the  said 
Rose  Goldstein  or  leave  the  cars,  he  refused  to  pay 
the  fare  of  the  said  Rose  Goldstein  or  leave  the  cars, 
and  that  its  servants  used  no  more  force  than  was 
necessary  to  remove  appellant.  Appellant's  replica- 
tions to  the  pleas  traversed  only  the  allegations  that 
at  the  time  in  question  he  was  in  charge  and  custody 
of  the  said  child  Rose  Goldstein ;  and  did  conduct  and 
hold  himself  out  to  be  in  the  charge  and  custody  of  the 
said  Rose  Goldstein. 

Appellant  complains  of  instructions  number  one, 
two,  three  and  four  given  on  behalf  of  appellee.  These 
instructions  were  based  upon  the  pleadings  on  the 
case,  and  told  the  jury  that  certain  things  pleaded  in 
justification  by  appellee  and  not  traversed  by  appel- 
lant, were  admitted.  It  is  the  purpose  of  the  plead- 
ings to  narrow  down  the  issue  to  be  submitted  to  the 
jury,  and  not  permit  them  to  pass  upon  questions  of 
fact  over  which  there  is  no  controversy  between  the 
parties  themselves,  and  whether  or  not  there  is  con- 
troversy over  the  facts  must  appear  from  the  con- 
tents of  the  pleadings ;  and  the  instructions  complained 
of  only  told  the  jury  that  the  statements  relied  upon 
in  justification  and  not  denied  by  appellant  were  <to 
be  taken  as  admitted.  Appellant  complains  that  these 
instructions  invaded  the  province  of  the  jury.  We 
think  this  point  is  not  well  taken,  for  it  is  an  element- 
ary rule  of  pleading  at  law  that  whatever  is  not 
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traversed  or  denied  is  by  implication  admitted.  The 
rule  is  general  and  applicable  to  all  common  law  plead- 
ing. In  Gould  on  Pleadings,  the  rule  is  stated  as  fol- 
lows: "Each  party  tacitly  admits  all  such  traver- 
sible  allegations  on  the  opposite  side  as  he  does  not 
traverse,  for,  as  each  party  is  allowed  to  deny  in  some 
form  all  material  facts  alleged  against  him,  the  omis- 
sion by  either  to  traverse  any  such  fact  alleged  by  his 
adversary  is  justly  considered  an  admission  of  it." 
Gould's  PL  141.  It  is  difficult  to  see  how  appellant 
in  this  case,  after  declining  to  deny  the  allegations 
upon  which  the  instructions  above  quoted  were  based, 
can  take  any  benefit  from  his  refusal  to  traverse  or 
deny  such  facts.  The  admission  of  their  truth  follows 
as  a  legal  conclusion  from  the  appellant's  failure  to 
traverse  them,  and  such  conclusion  cannot  be  obviated 
by  a  protestation  on  the  part  of  appellant  that  their 
truth  is  not  admitted.  People  v.  Crabb,  156  HI.  155. 
Nor  can  the  appellant,  as  he  here  urges,  escape  the 
consequence  of  his  failure  to  traverse  the  allegations 
of  the  pleas,  by  now  insisting  that  the  additional  pleas 
were  unnecessary  on  the  ground  that  everything 
therein  contained  was  susceptible  of  proof  under  the 
general  issue.  Whether  the  additional  pleas  were 
necessary  is  not  the  question  here  involved.  That 
question  might  have  been  raised  in  the  trial  court  by 
demurrer.  It  is  a  well-established  rule  of  pleading 
that  if  the  facts  are  alleged  in  a  special  plea,  which 
can  be  given  in  evidence  under  the  general  issue,  such 
a  plea  is  obnoxious  to  a  special  demurrer.  Governor, 
etc.  v.  Lagow  et  al.,  43  111.  134.  We  are  of  the  opinion 
that  the  instructions  complained  of  did  not,  as  ap- 
pellant urges,  invade  the  province  of  the  jury,  but 
bore  only  on  the  facts  admitted.  Therefore  we  think 
there  was  no  error  in  giving  those  instructions. 

Appellant  next  complains  of  instruction  number 
seven  given  for  appellee,  which  reads  as  follows: 
"You  are  further  instructed  that  if  you  believe  from 
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the  evidence  that  the  plaintiff  at  the  time  in  question 
conducted  himself  as  being  and  represented  himself 
to  be  in  charge  of  the  child,  Bose  Goldstein,  then  your 
verdict  must  be  for  the  defendant."  Appellant  asked, 
and  the  court  gave  on  his  behalf,  an  instruction  which 
read  as  follows :  "  And  if  you  further  believe  from  the 
evidence  that  he  did  not  represent  himself  or  held  him- 
self out  as  the  custodian  of  said  child  or  in  charge 
of  said  child,  then,  as  a  matter  of  law,  the  defendant 
would  have  no  right  to  eject  the  plaintiff  from  the 
ear  of  the  defendant,  and  you  should  find  the  defend- 
ant guilty."  There  is  nothing  in  the  instruction  given 
for  appellee  in  conflict  with  that  given  for  appellant, 
and,  read  together,  they  fairly  presented  the  law  to 
the  jury.  We  think  appellant's  complaint  of  appellee's 
seventh  instruction  is  without  merit. 

Appellant  next  complains  of  the  following  instruc- 
tion given  on  behalf  of  appellees:  "The  plaintiff  is 
permitted  by  law  to  testify  in  his  own  behalf,  but  the 
law  also  provides  that  his  interest  in  the  event  of  the 
suit  may  be  considered  by  the  jury  in  determining  the 
credit  to  be  given  to  his  testimony."  The  substance 
of  this  instruction  was  approved  in  West  Chicago  St. 
B.  E.  Co.  v.  Estep,  162  111.  130;  West  Chicago  St.  E. 
B.  Co.  v.  Nash,  166  HI.  528;  Chicago  City  Ey.  Co. 
v.  Tuohy,  196  HI.  410,  and  Hanchett  v.  Haas,  219  HI. 
546-547. 

Appellant  finally  urges  that  the  verdict  is  against 
the  weight  of  the  evidence.  If,  by  his  contention,  ap- 
pellant means  the  damages  recovered  are  inadequate 
to  the  injuries  sustained  we  cannot  agree  with  him. 
He  left  the  coat  on  the  train  and  received  it  at  the 
trial,  and  could  have  had  it  at  any  time  subsequent  to 
his  expulsion  from  the  cars  by  calling  at  appellee's  de- 
pot near  his  place  of  business.  The  evidence  shows 
that  he  sustained  little,  if  any,  injury  to  his  person  and 
none  to  his  reputation.  He  had  the  luxury  of  a  law- 
suit which  the  evidence  shows  he  provoked,  and  at  the 
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expense  of  appellee,  and  should  be  satisfied  with  re- 
sults. 

No  reversible  error  appearing  in  the  record,  the 
judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


Francis  H.  Colehour  v.  Rockford  &  Interurban  Railway 

Company. 

Gen.  No.  4,722. 

1.  Degbee  or  cabs: — required  of  minor.  The  same  degree  of  care 
is  not  required  of  a  child  of  ten  as  is  required  of  an  adult.  The  age 
and  discretion  of  the  child  is  to  be  considered.  The  degree  of 
care  required  of  such  child  is  such  as  might  be  reasonably  ex- 
pected of  one  of  the  age  and  intelligence  of  such  minor. 

Action  in  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Winnebago  county;  the  Hon.  Abthttb  H.  Fbost,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Reversed  and 
remanded.    Opinion  filed  March  13,  1907. 

E.  P.  Latheop,  Robert  Lathrop  and  Charles  W. 
Ferguson,  for  plaintiff  in  error. 

Fisher  &  North  and  R.'  K.  Welsh,  for  defendant  in 
error. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was-  an  action  on  the  case  by  plaintiff  in  error, 
Francis  H.  Colehour,  by  Frank  E.  Colehour,  his  next 
friend,  against  defendant  in  error,  the  Rockford  & 
Interurban  Railway  Company,  brought  in  the  Circuft 
Court  of  Winnebago  county  to  recover  for  personal 
injuries  claimed  to  have  been  sustained  by  plaintiff 
by  being  run  over  by  one  of  defendant's  cars  in  a  pub- 
lic street  in  the  city  of  Rockford.  The  declaration 
contains  five  counts  charging  general  negligence  in 
operating  the  car;  violation  of  an  ordinance  requir- 
ing a  fender;  negligence  in  not  stopping  or  keeping 
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the  car  under  control  when  it  knew  or  ought  to  have 
known  plaintiff  was  unconscious  of  the  approach  of 
the  car;  violation  of  an  ordinance  regulating  speed; 
negligence  in  running  car  at  a  dangerous,  excessive 
and  uncontrollable  rate  of  speed;  and  it  averred  that 
plaintiff,  while  in  the  exercise  of  due  care  for  his  own 
safety,  was  attempting  to  cross  its  tracks  at  the  in- 
tersection of  School  street  with  Albert  avenue  and 
was  struck  by  a  car  of  defendant  and  had  his  leg 
crushed.  There  was  a  plea  of  not  guilty,  a  trial  and 
verdict  for  the  defendant  in  error,  a  motion  for  a 
new  trial  denied,  and  judgment  against  plaintiff  in 
error  for  costs,  and  this  writ  of  error  is  sued  out  to 
review  the  judgment. 

It  appears  from  the  evidence  that  School  street  runs 
east  and  west  in  the  city  of  Rockford  and  intersects 
Albert  avenue  at  right  angles.  The  Church  school  is 
a  public  school  situated  one  block  north  of  School 
street  and  several  blocks  west  of  Albert  avenue. 
Plaintiff,  a  boy  of  ten  years,  was  a  student  at  said 
school.  On  the  dismissal  of  the  school  in  the  after- 
noon of  September  15,  1904,  plaintiff,  in  company  with 
another  boy  of  about  the  same  age  named  Mansfield, 
left  the  school  and  walked  south  to  School  street,  then 
westerly  along  School  street  in  the  roadway  on  the 
northerly  side  of  defendant's  tracks,  there  being  no 
sidewalks  at  or  near  the  place  of  injury.  The  traveled 
highway  was  on  the  northerly  side  of  the  tracks. 
There  was  a  two-horse  lumber  wagpn  with  high  boards 
on  the  sides  moving  westerly  along  School  street  on 
the  north  side  of  the  track  and  ahead  of  the  car  which 
struck  the  plaintiff.  Plaintiff  and  the  Mansfield  boy 
had  been  amusing  themselves  by  hanging  upon  the 
rear  end  of  the  wagon,  dropping  back  and  then  run- 
ning up  and  hanging  on  again.  The  car  was  moving 
in  the  same  direction  as  the  boys.  At  Albert  avenue 
the  boys  left  the  rear  of  the  wagon  and  started  south- 
erly across  School  street  on  their  way  home.     The 
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Mansfield  boy  crossed  safely  in  front  of  the  car,  but 
plaintiff  was*  struck  by  the  car  and  his  leg  was  in- 
jured, and  it  was  afterwards  amputated  above  the 
knee.  The  weather  was  clear  and  bright,  and  the 
two  boys  had  been  for  some  time  in  full  view  of  the 
motorman.  The  motorman  testified  that  he  saw  the 
wagon  a  block  ahead,  and  the  boys  before  he  reached 
them  and  before  they  started  across  the  track;  also 
that  he  left  the  waiting  room  five  minutes  late;  that 
his  running  time  was  thirty  minutes  for  the  five  mile 
loop,  and  that  he  was  trying  to  make  up  time.  The 
evidence  on  the  rate  of  speed  the  car  was  running  as 
it  approached  Albert  avenue  is  conflicting.  Some  of 
the  witnesses  testified  that  the  car  was  running  be- 
tween five  and  ten  miles  an  hour  and  others  that  it 
was  running  between  five  and  fifteen  miles  per  hour. 

Owing  to  the  question  of  law  raised  by  plaintiff's 
criticism  of  the  instructions  given  by  the  trial  court 
on  the  defendant's  behalf,  it  will  be  unnecessary  for 
us  to  determine  whether  the  evidence  supports  the 
case  laid  in  plaintiff's  declaration;  and  in  view  of  the 
ultimate  result  of  this  hearing,  the  evidence  will  be 
discussed  only  in  so  far  as  it  is  necessary  for  a  de- 
cision of  the  question  of  law  raised  by  plaintiff's  as- 
signment of  errors. 

Plaintiff  contends  that  the  instructions  given  for 
defendant,  read  as  a  whole,  amount  to  a  direction  to 
find  for  defendant,  and  calls  our  attention  particularly 
to  the  ninth  and  nineteenth  of  the  series.  The  ninth 
reads  as  follows : 

"The  court  instructs  the  jury  that  the  defendant 
company  was  only  bound  to  use  ordinary  care  in  re- 
gard to  the  matters  charged  against  it  in  plaintiff's 
declaration.  Although  the  plaintiff  was  a  boy  of  but  ten 
years  of  age,  still  the  law  is  that  the  defendant  com- 
pany, as  to  the  matters  charged  against  it  in  plaintiff's 
declaration,  owed  him,  the  plaintiff,  no  greater  degree 
of  care  than  it  owed  to  a  man  of  full  age." 

The  nineteenth  reads  as  follows : 
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''The  jury  are  instructed  that  it  is  their  imperative 
duty  to  try  this  case  and  decide  it  precisely  the  same 
as  they  would  if  it  were  a  suit  between  two  individuals 
or  two  men.  And  the  fact  that  the  plaintiff  is  a  boy 
and  the  defendant  is  a  street  railway  company  should 
make  no  difference  whatever  with  the  jury;  nor  should 
any  sentiment  or  prejudice  or  any  mere  feeling  of 
sympathy  have  any  weight  with  the  jury  in  deciding 
the  issues.  In  considering  the  case  the  jury  should 
look  solely  to  the  evidence  and  the  facts  and  to  the 
instructions  of  the  court  for  the  law  of  the  case,  and 
find  their  verdict  accordingly  without  any  reference 
to  who  is  plaintiff  and  who  is  the  defendant/ ' 

These  instructions  require  as  much  care  on  the  part 
of  a  child  of  ten  years  of  age  as  one  of  mature  years. 
A  child  can  only  exercise  care  and  prudence  equal  to 
its  capacity.  It  is  true  under  the  decisions  of  the  Su- 
preme Court  of  this  state  that  the  plaintiff,  being 
ten  years  of  age,  is  of  the  class  known  as  stii  juris 
and  as  such  capable  of  contributory  negligence;  but 
that  a  child  of  ten  years  is  held  to  the  same  degree 
of  care  as  a  person  of  mature  years  is  not  the  law 
as  we  understand  it.  Hence  the  age  and  discretion 
of  the  child  were  proper  subjects  of  inquiry  by  the 
jury.  In  Weick  v.  Lander,  75  111.  93,  which  was  an 
action  by  a  father  as  administrator  for  the  wrong- 
ful killing  of  his  son,  twelve  years  of  age,  it  is  said: 
"It  is  not  to  be  expected  that  a  boy  twelve  years  old 
will  use  the  same  degree  of  caution  and  care  as  a 
person  of  mature  years,  nor  does  the  law  require  it. 
It  was  proper  for  the  jury  in  passing  upo!n  the  negli- 
gence of  the  deceased  to  take  into  consideration  his 
age  and  experience/ '  So  in  the  City  of  Chicago  v. 
Keefe,  114  111.  222,  the  deceased  being  a  lad  between 
ten  and  eleven  years  of  age,  an  instruction  given  at 
the  request- of  plaintiff  limited  the  degree  of  care  re- 
quired of  the  deceased  to  such  as  from  his  age  and  in- 
telligence under  the  circumstances  in  evidence  was 
required.    The  phraseology  was   condemned,   but   it 
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was  held  that,  inasmuch  as  it  was  in  effect  the  same 
as  if  it  had  been  limited  to  such  care  as  might  be  ex- 
pected of  a  person  of  his  age  and  discretion,  there  was 
no  Substantial  error  in  giving  it;  and  it  was  further 
said,  "The  circumstances  in  evidence  are  always  to 
be%  taken  into  consideration  in  such  cases,  and  if  the 
intestate  exercised  such  care  as  under  the  circum- 
stances might  be  expected  from  one  of  his  age  and 
intelligence,  it  was  sufficient/ '  These  decisions  state 
the  law.  Instructions  nine  and  nineteen  were  clearly 
erroneous.  They  involved  questions  of  fact  within  the 
province  of  the  jury  which  should  have  been  submitted 
to  them  under  proper  instructions  and  not  ruled  as 
a  matter  of  law  by  the  trial  court,  as  was  done. 

Plaintiff's  assignment  of  errors  includes  other  in- 
structions which  we  have  examined  and  find  subject 
to  criticism,  but  owing  to  the  defects  in  instructions 
nine  and  nineteen  we  deem  it  unnecessary  to  pass  on 
the  questions  raised  as  to  the  other  instructions  ex- 
cept to  add  that  in  cases  where  the  conflict  in  the  evi- 
dence is  as  sharp  as  in  the  case  at  bar,  and  a  verdict 
for  either  party  possible,  the  instructions  should  be 
accurate.  For  the  errors  indicated  in  instructions  nine 
and  nineteen  the  judgment  is  reversed  and  thfc  cause 
remanded. 

Reversed  and  remanded. 


Napoleon  Giroux  v.  The  People  of  the  State  of  Illinois. 
Gen.  No.  4,723. 

1.  Information — power  of  court  to  permit  amendment  of.  In- 
formations are  not  like  Indictments  and  the  court  may  In  its  dis- 
cretion permit  them  to  be  amended. 

2.  Information — when  need  not  be  verified.  An  information 
presented  by  and  in  the  name  of  the  state's  attorney  need  not  be 
verified. 

3.  Dram-shop  act — what  sufficient  to  establish  violation  of  sec- 
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Hon  6.  Section  6  of  this  act  does  not  say  "fixed  habit;"  it  says 
"a  person  who  is  in  the  habit  of  getting  intoxicated/'  and  proof  of 
a  fixed  habit  is  not  essential  to  a  conviction  under  this  section. 

Information  for  violation  of  Dram-shop  Act.  Error  to  the  Circuit 
Court  of  Kankakee  county;  the  Hon.  Abthub  W.  DeSelm,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907.     '        , 

T.  W.  Shields,  for  plaintiff  in  error. 
J.  Bebt.  Milleb,  for  defendant  in  error. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  information  in  the  name  of  the  state's 
attorney  brought  in  the  County  Court  of  Kankakee 
county  against  Napoleon  Giroux  for  a  violation  of  sec- 
tion 6,  chapter  43  of  an  act  entitled  " Dram-shops,' ' 
which  is  as  follows:  " Whoever,  by  himself,  or  his 
agent  or  servant,  shall  sell  or  give  intoxicating  liquor 
*  *  *  to  any  person  intoxicated,  or  who  is  in  the 
habit  of  getting  intoxicated,  shall  for  each  offense  be 
fined  not  less  than  $20  nor  more  than  $100l  or  impris- 
oned in  the  county  jail  not  less  than  thirty  days,  or 
both,  according  to  the  nature  of  the  offense."  The 
information  contained  five  counts  charging  the  sale  of 
intoxicating  liquor  to  one  Mitchell  Bertrand  in- viola- 
tion of  the  statute.  A  motion  to  quash  was  overruled, 
and  on  motion  of  the  state's  attorney  leave  was  had, 
and  the  information  amended,  by  striking  out  the  word 
"is"  in  each  count  and  inserting  in  the  place  thereof 
the  word  "who"  and  preceding  the  word  "in"  the 
words  "was  then  and  there."  The  trial  was  upon 
the  information  as  amended  and  a  plea  of  not  guilty. 
There  was  a  verdict  of  guilty  on  the  first  count,  a  mo- 
tion for  a  new  trial  denied,  plaintiff  in  error  sentenced 
to  pay  a  fine  of  $50  and  costs  and  stand  committed 
until  the  fine  and  costs  were  paid,  and  this  writ  sued 
out  to  review  the  proceedings. 
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It  is  urged  that  the  court  erred  in  overruling  the 
motion  to  quash  and  in  permitting  the  amendment. 
The  disposal  of  the  point  raised  on  the  amendment 
will  also  answer  the  objection  on  the  ruling  to  quash. 
In  Truitt  v.  People,  88  111.  518,  Lord  Mansfield  is 
quoted  as  saying  in  Rex  v.  Wilkes,  4  Burrow,  320: 
'  '  There  is  a  great  difference  between  amending  indict- 
ments and  amending  informations.  Indictments  are 
found  upon  the  oaths  of  a  jury  and  ought  only  to  be 
amended  by  themselves;  but  informations  are  as  dec- 
larations in  the  King's  suit.  An  officer  of  the  crown 
has  the  right  of  framing  them  originally,  and  may, 
with  leave,  amend  in  like  manner  as  any  plaintiff  may 
do,"  The  doctrine  so  recognized  in  Truitt  v.  People, 
supra,  was  followed  in  Daxanbekler  v.  The  People,  93 
111.  App.  553,  and  in  Carter  v.  The  People,  122  111. 
App.  77.  The  motion  to  amend  was  immediately  after 
the  motion  to  quash  was  overruled,  and  the  court 
treating  the  information  as  a  declaration  at  common 
law  did  not  err  in  permitting  the  amendment,  and 
it  was  as  well  had  after  overruling  the  motion  to 
quash  as  before. 

It  is  next  urged  that  the  amended  information 
was  not  verified.  "All  offenses  cognizable  in  county 
courts  shall  be  prosecuted  by  information  of  the 
state's  attorney,  attorney  general  or  some  other  per- 
son, and  when  an  information  is  presented  by  any 
person  other  than  the  state's  attorney  or  attorney 
general  it  shall  be  verified  by  affidavit  of  such  per- 
son." Hurd's  E.  S.  1905,  chapter  37,  par.  207.  The 
information  here  was  in  the  name  of  the  state's  at- 
torney and  needed  no  verification,  and  plaintiff's  ob- 
jection that  it  was  not  verified  is  entirely  without 
merit. 

It  is  finally  urged  that  there  was  not  sufficient  proof 
of  the  "corpus  delicti,"  proof  of  the  habit  and  proof 
of  the  sale  and  intoxicating  nature  of  the  liquor.  The 
statute  does  not  say  "fixed  habit;"  it  says,  "a  person 
who  is  in  the  habit  of  getting  intoxicated;"  "that 
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is,  having  the  involuntary  tendency  to  become  intox- 
icated which  is  acquired  by  frequent  repetition/' 
Murphy  v.  The  People,  90  111.  59.  The  evidence  shows 
that  Bertranfl  had  been  drunk  or  intoxicated  five  or 
six  times  within  four  months  before  the  trial,  and  a 
number  of  other  times  within  the  limit  of  the  proof 
under  the  information.  A  man  without  the  involun- 
tary tendency  to  become  intoxicated  could  hardly  be 
supposed  to  be  guilty  of  such  excesses.  Murphy  v. 
The  People,  supra. 

There  was  a  conflict  in  the  evidence  relative  to  the 
sale  of  liquor  and  its  intoxicating  qualities.  Two 
wholly  disinterested  witnesses  testified  that  on  Janu- 
ary 15,  1906,  Bertrand  came  into  plaintiff  in  error's 
saloon,  called  for  brandy,  received  a  bottle  and  glass, 
poured  into  the  glass  some  of  the  contents  of  the 
bottle,  drank  the  same  and  paid  the  plaintiff  in  error 
some  money.  One  stated  that  it  looked  like  brandy. 
Bertrand 's  son  testified  that  one  day  in  the  same  year 
and  month  he  saw  his  father  drink  lager  beer  at 
plaintiff's  bar.  He  knew  it  was  lager  beer  because  he, 
at  the  same  time,  drank  out  of  the  same  faucet.  Plaint- 
iff in  error  testified  that  he  never  sold  Bertrand  any 
liquor,  but  had  frequently  sold  him  Jamaica  ginger 
and  peppermint  and  ginger  ale  when  he  called  for 
brandy,  whiskey  or  beer.  Bertrand  testified,  corrobo- 
rating plaintiff  in  error,  and  several  witnesses  testi- 
fied they  never  saw  plaintiff  in  error  sell  Bertrand 
intoxicating  liquor.  The  evidence  of  witnesses  tes- 
tifying that  they  did  not  see  the  selling  is  negative 
only,  and  does  not  tend  to  disprove  the  affirmative 
evidence  of  those  testifying  that  they  had  seen  the 
sale. 

The  jury  were  fully  and  fairly  instructed  as  to  the 
presumptions  of  law  arising  in  plaintiff  in  error's 
favor;  how  to  weigh  his  testimony  with  that  of  the 
other  evidence  in  the  case;  as  to  the  measure  and 
character  of  proof  necessary  to  warrant  conviction. 
They  saw  the  witnesses,  their  conduct  and  demeanor 
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while  testifying,  and  had  an  opportunity  to  determine 
their  interest  and  motives  and  decide  which  were  tell- 
ing the  truth.  We  are  unable  to  say  from  this  record 
that  the  jury  were  unauthorized  in  finding  that  Ber- 
trand  was  in  the  habit  of  getting  intoxicated,  and  that 
plaintiff  in  error  sold  him  intoxicating  liquor  as 
charged  in  the  first  count  of  the  amended  declaration. 
The  judgment  is  affirmed. 

Affirmed. 


John  Albert  Bah  1  in  v.  W.  W.  Sherwin. 
tten.  No.  4.029. 

1.  Exception — essential  to  review  ruling  upon  evidence.  In 
order  to  save  for  review  a  ruling  of  the  court  upon  the  admission 
and  exclusion  of  evidence,  an  exception  should  be  taken  to  such  rul- 
ing. 

2.  Pebemptoby  instruction — what  question  raised  by  motion  for. 
A  motion  to  direct  a  verdict  for  the  defendant  raises  the  question 
as  to  whether  there  is  any  evidence  which  with  all  proper  inferences 
to  be  drawn  therefrom  fairly  and  reasonably  tends  to  support  the 
cause  of  action  alleged  in  the  declaration. 

3.  Assumed  bisk — doctrine  of,  defined.  Ordinarily,  one  engag- 
ing in  any  employment  assumes  the  ordinary  risks  and  hazards  of 
the  business  in  the  manner  in  which  It  is  conducted,  and  there  is  no 
duty  of  the  master  to  warn  and  instruct  him  as  to  dangers  which 
are  patent  to  persons  of  ordinary-  intelligence. 

Action  in  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Kane  county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  March 
13,  1907. 

Frank  W.  Joslyn  and  Waite  Joslyn,  for  plaintiff 
in  error. 

Nathaniel  C.  Seabs  and  John  A.  Kussell,  for  de- 
fendant in  error. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 
This  was  an  action  on  the  case  brought  by  John  Al- 
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bert  Dahlin,  plaintiff  in  error,  in  the  Kane  County  Cir- 
cuit Court,  against  defendant  in  error,  W.  W.  Sherwin, 
to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  while  employed  in  operating  a 
curd  chopping  machine  in  defendant's  factory. 

The  declaration  charged  that  plaintiff  was  employed 
to  operate  a  curd  grinding  or  chopping  machine,  haz- 
ardous in  its  operation,  and  that  the  hazard  was  known 
to  defendant  and  unknown  to  plaintiff,  and  that  de- 
fendant negligently  failed  to  warn  plaintiff  of  the 
hazard  or  instruct  him  as  to  the  safest  way  to  operate 
the  machine;  and  averred  that,  while  in  the  exercise 
of  due  care  for  his  own  safety,  he  sustained  a  severe 
injury  to  his  hand  by  the  operation  of  said  machine. 
The  defendant  pleaded  not  guilty.  At  the  close  of 
plaintiff's  evidence,  the  court,  on  motion  of  defendant, 
directed  a  verdict  for  defendant  and  such  verdict  was 
rendered.  A  motion  for  a  new  trial  was  denied,  de- 
fendant had  judgment  for  costs,  and  plaintiff  sued  out 
this  writ  of  error  to  review  such  judgment. 

The  evidence  shows  that  plaintiff,  a  man  twenty- 
eight  years  old,  of  at  least  ordinary  intelligence,  ap- 
plied at  defendant's  factory  for  employment  and  was 
put  to  work  on  a  curd  chopping  or  grinding  machine, 
a  bowl-shaped  receptacle  from  eight  to  ten  inches  in 
diameter  at  the  top  and  three  and  a  half  at  the  base, 
with  a  worm  or  screw  operating  in  a  jacket  at  the  bot- 
tom. The  curd  was  brought  to  the  machine,  cut  into 
strips  twelve  to  fourteen  inches  long  and  three  or 
four  inches  wide,  fed  into  the  bowl,  and  strips 
used  ordinarily  to  press  the  #  curd  down  to  the 
worm  or  screw.  At  times  the  smaller  particles  or 
pieces  were  shoveled  into  the  bowl  and  pressed  down 
with  the  strips.  On  the  19th  day  of  January,  1903, 
plaintiff's  seventh  day  in  operating  the  machine,  in 
pressing  down  the  curd  with  his  hands  one  came  in  con- 
tact with  the  worm  or  screw,  crushing  the  thumb  and 
fingers.  Plaintiff  testified  that  a  crust  had  formed  over 
the  surface  of  the  curd  in  the  bowl,  leaving  a  hollow 
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space  between  the  crust  and  the  worm  or  screw,  and 
that,  in  pressing  down  the  curd,  his  hand  was  caught 
and  injured;  and  that  before  he  commenced  work  he 
looked  down  into  the  bowl,  saw  the  worm  or  screw 
running  in  the  jacket,  knew  if  he  got  his  fingers  into  the 
worm  or  screw  they  would  be  crushed,  and  that  he 
had  strips  he  could  have  used  had  he  known  of  the 
danger.  He  also  testified,  "I  pushed  the  material  down 
with  my  hands.    I  had  been  doing  so  all  morning." 

There  was  no  charge  in  the  declaration,  or  evidence 
in  the  record,  that  the  machine  involved  was  not  in  per- 
fect repair  and  good  working  order,  or  evidence  tend- 
ing to  show  that  all  the  appliances  for  doing  the  work 
were  not  of  the  usual  kind,  or  that  they  lacked  safe 
guarding  that  was  in  use  on  such  machine,  or  that  its 
operation  was  attended  with  any  danger  other  than 
that  resulting  from  the  formation  of  the  crust  on  the 
surface  of  the  curd. 

It  is  urged  that  the  court  erred  in  excluding  a  con- 
versation had  between  Witness  Linders  and  Dixon,  de- 
fendant's foreman,  offered  by  plaintiff,  the  tendency 
of  which  was  to  charge  defendant  with  notice  of  plaint- 
iff's inexperience  in  operating  the  machine.  There 
was  no  error  in  its  exclusion,  because  the  record  dis- 
closes that  the  conversation  offered  related  to  a  man 
other  than  plaintiff,  and  for  the  further  reason  that 
proper  exception  was  not  preserved  in  the  record. 

The  motion  to  direct  the  verdict  for  defendant  raised 
the  question  whether  there  was  any  evidence,  which, 
with  all  proper  inferences  to  be  drawn  therefrom, 
fairly  and  reasonably  tended  to  support  the  cause  of 
action  alleged  in  the  declaration.  If  there  was  not 
the  court  was  right  in  granting  the  motion;  but  if  there 
was  the  motion  should  have  been  overruled.  Libby, 
McNeil  &  Libby  v.  Cook,  222  111.  206,  and  cases  there 
cited. 

It  is  contended  by  plaintiff  in  error  that  the  forma- 
tion of  the  crust  over  the  surface  of  the  curd  with  a 
hollow  space  underneath,  above  the  worm  or  screw, 
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created  a  hazardous  condition  he  should  have  been 
warned  against  or  instructed  about,  and  therefore  de- 
fendant is  liable.  Ordinarily,  one  engaging  in  any 
employment  assumes  the  ordinary  risks  and  hazards 
of  the  business  in  the  manner  in  which  it  is  conducted, 
and  there  is  no  duty  of  the  master  to  warn  and  instruct 
him  as  to  dangers  which  are  patent  to  persons  of 
ordinary  intelligence.  C.  &  A.  Ey.  Co.  v.  Bell,  209  111. 
25.  One  who  attempts  to  do  work  which  exposes  him 
to  obvious  and  known  dangers  assumes  the  risk.  In- 
dianapolis, Bloomington  &  Western  Railroad  Co.  v. 
Flanigan,  77  111.  365.  When  there  are  special  risks 
which  are  not  obvious  or  patent,  and  of  which  the  serv- 
ant is  not  cognizant,  it  is  the  duty  of  the  master  to  no- 
tify him  of  such.  United  States  Boiling  Stock  Co.  v. 
Wilder,  116  111.  100.  If  the  servant  is  ignorant  and  in- 
experienced it  is  a  duty  to  warn  him  of  dangers  not 
obvious  to  one  without  experience;  but  there  is  no 
duty  to  notify  or  instruct  him  as  to  dangers  that  are 
open  and  apparent  to  every  person.  C.  &  A.  By.  Co.  v. 
Bell,  supra.  Plaintiff  was  twenty-eight  years  old,  of 
at  least  ordinary  intelligence,  capable  of  understand- 
ing and  appreciating  ordinary  dangers,  so  that  the 
rule  as  to  infants  or  those  who  are  incompetent  to 
fully  understand  and  appreciate  dangers  cannot  be  in- 
voked in  his  behalf.  The  plaintiff  worked  at  the  ma- 
chine in  the  daytime  and  had  for  six  days  previous  to 
his  injury ;  knew  the  construction  of  the  machine ;  knew 
the  method  of  feeding  it;  knew  the  danger  of  pressing 
his  hand  down  into  the  bowl  until  it  came  in  contact 
with  the  screw;  and  knew  that  by  using  strips  to  force 
down  smaller  pieces  into  the  bowl  he  could  operate  the 
machine  with  perffect  safety  to  himself.  If  a  crust 
formed  on  the  surface  of  a  curd,  the  plaintiff  could  not 
have  been  ignorant  of  the  danger  of  using  his  hands 
to  press  it  down,  and  as  such  danger  was  perfectly 
open  and  obvious  it  was  not  the  duty  of  the  defendant 
to  warn  or  instruct  him  that  doing  such  a  thing  was 
dangerous.     There  cannot  be  any  question  that  the 
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danger  arising  from  his  using  his  hands  instead  of  the 
strips  of  curd  to  press  down  the  contents  of  the  howl 
was  patent  and  obvious.  By  entering  upon  and  contin- 
uing in  the  employment,  plaintiff  assumed  the  appar- 
ent, open  and  obvious  risks,  and  no  negligence  can  be 
charged  the  master  for  failure  to  warn  or  instruct  the 
servant  against  them;  and  we  are  of  the  opinion  that 
the  evidence,  with  all  proper  inferences  to  be  drawn 
therefrom,  did  not  tend  to  prove  the  negligence  charged 
in  the  declaration,  and  there  was  no  error  in  excluding 
it  and  directing  a  verdict  for  the  defendant.  The  judg- 
ment is  affirmed. 

Affirmed. 


William  ShaFer,  Administrator,  v.  William  S.  Manning. 
Gen.  No.  4,731. 

1.  JuBisDicnoN — when  Appellate  Court  will  take,  notwithstand- 
ing all  parties  do  not  appear  to  be  before  the  court.  Notwithstand- 
ing the  parties  who  will  be  affected  by  the  judgment  do  not  appear 
to  be  before  the  Appellate  Court  so  as  to  be  bound  by  its  decision, 
the  Appellate  Court  will  nevertheless  take  jurisdiction  if  the  appeal 
be  from  a  judgment  binding  upon  a  party  who  is  before  the  court 
by  virtue  of  the  appeal. 

2.  Gut — what  essential  to  valid.  It  is  essential  to  a  donation 
inter  vivos  that  the  gift  be  absolute  and  irrevocable,  that  the  giver 
part  with  all  present  and  future  dominion  over  the  property  given, 
that  the  gift  go  into  effect  at  once  and  not  at  some  future  time, 
that  there  be  a  delivery  of  the  thing  given  to  the  donee,  and  that 
there  be  such  a  change  of  possession  as  to  put  it  out  of  the  power 
of  the  giver  to  repossess  himself  of  the  thing  given. 

3.  Gift — when  invalid  by  virtue  of  Statute  of  Wills.  Where  a 
transfer  is  made  by  gift  with  a  view  to  avoiding  the  transmission 
of  property  by  will,  it  will  be  held  ineffective  and  void. 

Objections  to  administrator's  report.  Appeal  from  the  Circuit 
Court  of  Ogle  county;  the  Hon.  James  S.  Baume,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 

Feed  Zick  and  J.  C.  Seyster,  for  appellant. 
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W.  H.  A.  Eennbr,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  entered  in  the  Cir- 
cuit Court  of  Ogle  county.  William  Shafer  is  the  ad- 
ministrator of  the  estate  of  his  mother,  Margaret 
Shafer,  deceased.  Upon  the  filing  of  his  final  report 
in  the  County  Court,  William  Manning,  appellee,  filed 
objections  to  the  final  report  setting  up  that  the  ad- 
ministrator, William  Shafer,  had  not  inventoried  or 
accounted  for  eight  promissory  notes  signed  by  the 
eight  children  of  Margaret  Shafer.  The  County  Court 
overruled  the  objections  and  approved  the  final  report. 
William  Manning,  a  son  of  a  child  of  Margaret  Shafer 
who  died  before  the  notes  hereinafter  mentioned  were 
given,  appealed  to  the  Circuit  Court  of  Ogle  county 
and  after  a  trial  an  order  was  entered  directing  Will- 
iam Shafer,  administrator,  to  file  an  additional  inven- 
tory correctly  describing  each  of  the  said  notes  or 
instruments,  and  to  list  the  principal  sums  and  inter- 
est thereon  as  assets  of  the  estate.  William  Shafer,  as 
administrator,  excepted  and  perfected  an  appeal  to  this 
court. 

At  first  we  had  doubts  whether  we  ought  to  take  ju- 
risdiction of  this  question  after  the  principles  laid  down 
in  Lane  v.  Thorn,  103  111.  App.  215,  and  the  May- 
rand  case  there  cited,  for  the  reason  that  the  signers  of 
the  notes  in  this  case  are  not  before  this  court  so  as 
to  be  affected  by  this  decision,  so  far  as  we  know  by 
this  record.  We  do  not  know  from  this  record  what 
notice  was  given  or  whether  any  was  given  sufficient 
to  affect  the  several  heirs  personally.  We  have  no 
means  of  knowing  from  this  record  whether  they  ap- 
peared. We,  however,  conclude  that  the  administrator 
has  a  right  to  prosecute  this  appeal.  There  is  a  judg- 
ment against  him  for  costs  to  be  paid  by  him  in  due 
course  of  administration.    He  is  the  maker  of  one  of 
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these  notes  and  he  and  his  bondsmen  certainly  would 
be  bound  by  the  decision. . 

The  notes  in  controversy  are  as  follows,  except  that 
each  note  is  signed  by  a  different  one  of  the  children : 
"$600.00.  Polo,  Illinois,  March  2d,  1900. 

One  day  after  date  I  promise  to  pay  to  the  order  of 
Margaret  Shafer  $600.00  at  the  banking  house  of  Bar- 
ber Bros.  &  Co.,  Polo,  HI.,  value  received,  with  interest 
at  5  per  cent,  per  annum,  payable  annually  from  date 
until  paid.  The  principal  of  this  note  to  be  void  if  not 
collected  before  the  death  of  said  Margaret  Shafer, 
but  the  accrued  interest  not  to  be  void." 

The  evidence  in  this  case  is  that  Margaret  Shafer 
received  from  her  husband,  George  Shafer,  the  sum 
of  $5,00(1  This  sum  she  loaned  to  her  son,  George 
Shafer.  Before  the  money  was  returned  to  her  from 
George  Shafer  she  talked  about  dividing  the  money, 
when  she  could  get  it  back,  among  her  eight  children, 
giving  each  child  $600.  She  told  her  son,  William 
Shafer,  frequently  that  she  was  going  to  divide  the 
money  and  give  each  child  $600  and  the  rest  would  have 
no  part  in  it.  When  George  Shafer  paid  her  the  sum 
of  $5,000  she  had  the  money  put  in  the  bank  and  had 
eight  notes  drawn  up  as  above  set  out,  and  paid  to 
each  of  the  living  children  $600  or  its  equivalent,  and 
took  in  return  one  of  the  above  notes  signed  by  each 
child.  She  told  the  children  that  they  were  to  pay  in- 
terest on  the  $600  at  5%  during  her  lifetime,  and  then 
the  money  was  to  be  theirs.  After  receiving  these 
notes  she  turned  them  over  to  her  son,  Reuben  Shafer, 
with  whom  she  lived  and  who  transacted  most  of  her 
business  for  her,  to  care  for  them.  She  had  the  notes 
in  her  possession  part  of  the  time,  and  Beuben  Shafer 
had  the  notes  in  his  possession  part  of  the  time.  Beu- 
ben Shafer  kept  the  notes  in  a  drawer  to  which  Mar- 
garet Shafer  did  not  have  access,  but  she  could  get 
the  notes  at  any  time  by  asking  him  for  them.  A  num- 
ber of  times  before  she  died  she  told  Beuben  Shafer 
to  send  each  of  the  notes  to  the  children,  who  signed 
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them,  after  her  death.  The  last  thing  she  said  before 
she  died  was  that  he  should  do  this.  About  a  month 
after  her  death  he  did  deliver  the  notes  to  the  signers. 

The  question  arising  upon  the  record  in  this  case 
is  whether  or  not  the  notes  belonged  to  the  estate  or 
to  each  of  the  children  that  had  signed  them.  The 
proof  is  lacking  in  all  the  elements  necessary  to  con- 
stitute a  gift  donatio  causa  mortis.  It  is  essential  to 
a  donation  inter  vivos  that  the  gift  be  absolute  and 
irrevocable;  that  the  giver  part  with  all  present  and 
future  dominion  over  the  property  given ;  that  the  gift 
go  into  effect  at  once  and  not  at  some  future  time ;  that 
there  be  a  delivery  of  the  thing  given  to  the  donee; 
that  there  be  "such  a  change  of  possession  as  to  put  it 
out  of  the  power  of  the  giver  to  repossess  himself  of 
the  thing  given. "  Telford  v.  Patton,  144  111.  620,  and 
cases  cited  therein.  The  delivery  must  be  made  with 
the  intent  to  vest  the  title  in  the  donee.  Applying  this 
test  to  the  evidence  in  this  case  it  cannot  be  success- 
fully contended  that  Margaret  Shafer  parted  with  all 
the  present  and  future  dominion  over  the  notes  or  that 
the  notes  passed  out  of  her  power,  for  the  evidence 
shows  that  she  did  repossess  the  notes  a  number  of 
times.  We  are  aware  of  the  rule  of  law  that  a  de- 
livery may  be  made  to  a  third  person  for  the  benefit  of 
the  donee,  instead  of  being  made  directly  to  the  donee 
himself,  but  this  rule  does  not  change  the  elements 
that  go  to  make  a  donation  inter  vivos. 

The  evidence  in  this  case  shows  positively  that  these 
notes  were  never  delivered  until  after  Margaret  Shafer 
died,  and  though  it  was  understood  between  her  and 
her  children  that  they  would  have  the  notes  after  her 
death,  this  agreement  could  in  no  way  affect  the  law 
governing  the  transfer  of  property  after  death.  It  is 
our  opinion  that  the  transfer  of  the  notes  did  not  con- 
stitute to  them  gifts  inter  vivos  or  causa  mortis.  In 
order  to  sustain  the  transfer  of  the  title  to  the  notes 
under  the  evidence  in  this  case  it  would  be  necessary 
that  the  instrument  doing  this  should  be  in  conformity 
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with  the  statute  of  wills.  This  was  not  done;  conse- 
quently the  transfer  was  ineffective  and  the  notes  are 
properly  required  to  be  listed  as  assets  of  the  estate. 
i 'We  think  it  may  be  declared  a  general  rule,  that  if 
the  intended  disposition  of  property  be  of  a  testamen- 
tary character,  not  to  take  effect  in  the  testator's 
lifetime,  such  disposition  will  be  inoperative  unless  de- 
clared in  writing,  in  conformity  to  the  statute  relating 
to  wills.' '    Comer  v.  Comer,  120  HI.  428. 

It  is  clear  from  the  evidence  that  Margaret  Shafer 
did  not  intend  to  give  her  children  these  notes  until 
after  her  death,  and  it  is  certain  that  they  were  never 
delivered  in  fact  to  them  until  a  month  after  her  death, 
consequently  this  case  falls  within  the  rule  above 
stated. 

We  are  therefore  of  the  opinion  that  the  order  of 
the  Circuit  Court  is  right  and  should  be  affirmed. 

The  order  is  affirmed. 

Affirmed. 


George  Conkling  v.  Henry  S.  Whit  more.  - 
Gen.  No.  4,783. 

1.  False  imprisonment — when  offense  of,  complete.  It  is  false 
Imprisonment  where  a  person  is  improperly  arrested  without  war- 
rant, and  as  far  as  the  action  of  false  imprisonment  is  concerned  it 
makes  no  difference  whether  the  person  Is  subsequently  prose- 
cuted or  not;  the  action  is  complete  when  the  detention  results 
from  the  improper  arrest. 

2.  False  imprisonment — what  immaterial  in  action  for.  In  an 
action  for  false  Imprisonment  in  which  It  Is  charged  that  the 
arrest  was  Illegally  made  without  a  warrant,  the  verdict  of  the 
jury  rendered  upon  the  trial  of  the  criminal  charge  Is  immaterial 
and  does  not  establish  conclusively  that  the  arrest  was  improperly 
made  without  a  warrant 

3.  False  imprisonment — what  facts  must  be  found  by  the  jury. 
The  jury  trying  an  action  for  false  Imprisonment  must  find  whether 
or  not  a  crime  has  been  committed,  and  whether  or  not  the  person 
arrested  committed  the  crime,  and  must  further  find  from  the  acts 


Second  District— A.  D.  1907.  575 

Conkling  y.  Whit  mo  re. 

and    circumstances    surrounding   the    arrest    without    a   warrant, 
whether  it  was  committed  in  the  officer's  presence. 

4.  False  imprisonment — when  want  of  probable  cause  not  estab- 
lished in  action  for.  A  want  of  probable  cause  is  not  established  in 
an  action  for  false  imprisonment  where  it  appears  that  the  officer 
making  the  arrest  acted  without  apparent  malice  and  upon  the  ad- 
vice of  reputable  and  competent  counsel  to  whom  a  full  disclosure  of 
the  facts  in  his  possession  had  been  made. 

5.  Non  obstante  VERDicTO — when  entry  of  judgment  not  proper. 
Held,  that  upon  the  record  in  this  case  the  entry  of  judgment  non 
obstante  verdicto  would  have  been  improper. 

6.  Abbest — when  officer  may  make,  without  a  warrant.  ,In  this 
state  an  officer  can  make  an  arrest  without  a  warrant  where  a 
criminal  offense,  even  of  the  grade  of  a  misdemeanor,  is  com- 
mitted in  his  presence. 

Action  for  false  Imprisonment.  Appeal  from  the  Circuit  Court  of 
Jo  Daviess  county;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907.  Rehearing  denied  and  opinion  modified  April 
10,  1907. 

W.  H.  A.  Ebnner  and  M.  H.  Cleaby,  for  appellant. 

Thomas  H.  Hodson  and  Sheehan  &  Sheehan,  for 
appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  false  imprisonment  and  malicious 
prosecution  brought  by  appellant  against  appellee,  to 
recover  damages  alleged  to  have  been  sustained  on 
account  of  appellant's  arrest  and  prosecution  for  vio- 
lating the  fish  laws  of  this  state,  by  appellee,  then 
sheriff  of  Jo  Daviess  county.  Prior  to  July  19,  1904, 
numerous  complaints  were  made  by  the  owners  of 
Younkers  lake,  in  Jo  Daviess  county,  to  appellee,  who 
was  sheriff  of  that  county,  that  persons  were  fishing 
with  a  seine  in  that  lake,  without  their  consent,  and 
that  Younkers  lake  was  private  property.  Younkers 
lake  is  an  inland  body  of  water  surrounded  by,  and 
upon  private  property,  and  a  stream  of  water  runs 
into  the  lake  at  one  end,  and  the  other  end,  by  means 
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of  a  bayou,  empties  into  the  Mississippi  river.  After 
these  complaints  were  made,  appellee  talked  with  the 
state's  attorney  of  his  county  and  one  David  Sheean, 
the  oldest  practicing  attorney  in  that  county,  and  told 
them  of  the  complainta  that  had  been  made  and  asked 
their  advice  as  to  his  duty  in  the  matter  and  what 
action  he  should  take.  Both  attorneys  advised  him 
to  go  to  the  lake  and  if  he  found  any  one  fishing  there 
with  seine  to  arrest  him  and  bring  him  to  Galena, 
the  county  seat  of  Jo  Daviess  county,  and  swear  out 
a  warrant  for  him  for  violating  the  fish  laws  of  Illi- 
nois. Some  time  after  this  appellee  went  to  Younkers 
lake  and  there  found  appellant  in  the  act  of  fishing 
with  a  seine;  thereupon  he  arrested  him  and  took 
him  and  his  seine  to  Galena  and  swore  out  a  warrant 
against  him  charging  him  with  violating  the  fish  laws 
of  the  State  of  Illinois.  A  trial  was  had  before  a 
justice  of  the  peace  and  appellant  was  fined  $25  and 
costs.  From  .this  judgment  appellant  appealed  to 
the' Circuit  Court,  and  on  a  trial  by  a  jury  in  that 
court  appellant  was  found  not  guilty.  State's  attor- 
ney Boevers  also  filed  an  information  in  the  County 
Court  against  appellant  charging  him  with  violating 
,  the  fish  laws,  but  subsequently  dismissed  it.  When 
the  information  was  dismissed  appellant  was  offered 
his  seine  back,  but  he  did  not  see  fit  to  send  for  it. 
This  case  has  been  tried  twice  and  each  time  the  jury 
has  returned  a  verdict  in  favor  of  appellee. 

i 'It  is  false  imprisonment  where  a  person  is  im- 
properly arrested  without  a  warrant,  and  as  far  as 
the  action  of  false  imprisonment  is  concerned  it  makes 
no  difference  whether  the  person  is  subsequently  pros- 
ecuted or  not.  The  action  is  complete  when  the  de- 
tention results  from  the  improper  arrest.' 7  "False 
imprisonment  is  a  trespass  committed  by  an  unlawful 
arrest  and  imprisonment.  If  the  imprisonment  is  un- 
der legal  process,  but  the  action  was  begun  and  car- 
ried on  maliciously  and  without  probable  cause,  it  is 
a  malicious  prosecution  and  not  false  imprisonment.' ' 
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Mexican  Central  Railway  Company  v.  Gehr,  66  111. 
App.  173.  Therefore,  as  far  as  the  action  of  false 
imprisonment  is  concerned,  it  is  immaterial  what  hap- 
pened after  the  warrant  was  sworn  out,  for  then  all 
cause  of  action  was  merged  into  the  action  for  ma- 
licious prosecution. 

Appellant  bases  his  right  of  action  upon  the  theory 
that  the  law  allows  a  recovery  of  damages  when  a 
person  is  arrested  without  a  warrant  and  the  jury 
in  the  criminal  case  returns  a  verdict  of  not  guilty, 
and  that  the  verdict  in  the  criminal  case  is  conclusive 
that  the  arrest  was  improperly  made  without  a  war- 
rant. We  cannot  agree  with  appellant's  counsel,  for 
the  reason  that  for  the  purpose  of  the  action  for  false 
imprisonment  the  verdict  of  the  jury  in  the  criminal 
case  is  immaterial.  The  criminal  cause  was  a  prosecu- 
tion by  the  public  for  the  punishment  of  the  person  ac- 
cused of  violating  its  laws,  and  the  rule  governing  the 
admission  of  evidence  in  the  criminal  case  is  much  more 
strict  than  in  a  civil  case ;  and  it  is  necessary  to  prove 
the  defendant's  guilt  beyond  reasonable  doubt,  and  even 
though  a  person  might  be  guilty  of  a  crime,  yet,  on 
account  of  the  absence  or  death  of  some  of  the  wit- 
nesses, or  from  false  evidence,  or  from  a  mistake  of 
law  by  the  judge,  or  from  a  mistake  as  to  the  facts 
by  the  jury,  the  criminal  case  might  fail  without  any 
fault  on  the  part  of  the  plaintiff  himself,  and  for  this 
reason  it  would  not  be  just  to  hold  the  person  making 
the  arrest  liable  in  damages.  Appellee  was  not  a 
party  to  that  case,  but  was  only  a  complaining  wit- 
ness, and  therefore  had  no  right  to  conduct  that  case, 
and  consequently  should  not  be  bound  by  the  result 
of  the  case  but  should  have  a  right  to  try  the  facts 
surrounding  the  arrest  of  appellant  in  the  action  for 
false  imprisonment. 

The  true  rule  is  that  the  jury  trying  the  action  for 
false  imprisonment  must  find  whether  or  not  a  crime 
has  been  cemmitted,  and  whether  or  not  the  person 
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arrested  committed  the  crime;  and  must  further  find 
from  the  acts  and  circumstances  surrounding  the  ar- 
rest without  a  warrant  whether  it  was  committed  in 
the  officer's  presence.  The  trial  judge  for  some  rea- 
son seems  to  have  held  that  it  was  not  proper  for  the 
defendant  below  to  show  that  appellant  was  fishing 
illegally  and  violating  the  laws  of  this  state.  Wood  v. 
Olson,  117  111.  App.  132.  However,  no  harm  was  done 
appellee  because  the  jury  corrected  it  by  their  ver- 
dict. 

It  is  not  a  prerequisite  to  the  action  of  false  im- 
prisonment, that  the  criminal  proceedings  must  have 
terminated  in  favor  of  the  plaintiff  in  the  false  im- 
prisonment case.  A  person  might  be  guilty,  yet,  if  he 
was  illegally  restrained  of  his  liberty  on  that  account, 
the  person  so  illegally  restraining  him  would  be  guilty 
of  false  imprisonment.  W.  U.  T.  Co.  v.  Thompson, 
144  Fed.  585.  Appellant,  in  his  brief  and  argument, 
seems  to  confound  the  action  of  false  imprisonment 
with  that  of  malicious  prosecution,  and  urges  us  to 
enter  a  judgment  for  the  damages  alleged  to  have 
been  sustained  on  account  of  the  arrest  and  prosecu- 
tion, "non  obstante  veredicto."  This  is  not  the  proper 
practice  in  this  kind  of  a  case,  for  the  pleadings  put 
the  matter  in  controversy  at  issue;  and  even  if  we 
adopted  appellant's  view  of  the  matter  we  could  not 
substitute  what  he  claims  as  conclusive  evidence  for 
a  pleading  in  the  case. 

Appellee  was  a  public  officer  of  this  state  and  was 
sworn  to  do  his  duty.  It  is  the  duty  of  a  public  officer, 
when  any  crime  is  committed  in  his  presence,  to  arrest 
the  offender  forthwith. 

If  appellant  was  fishing  with  a  seine  on  July  19, 1904, 
at  Younkers  lake,  and  that  body  of  water  is  on  pri- 
vate property  and  appellant  did  not  have  the  consent  of 
the  owners/he  would  be  guilty  of  the  crime  of  vio- 
lating section  7  of  the  fish  laws  of  the  State  of  Illi- 
nois ;  and  if  he  fished  with  a  seine  in  Younkers  lake,  even 
if  not  private  property,  he  would  be  guilty  of  the  crime 
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of  violating  section  18  Of  the  fish  laws  of  this  state. 
It  is  true  it  would  be  only  a  misdemeanor,  but  a  mis- 
demeanor is  a  crime/  Whether  or  not  he  did  this  was 
a  question  of  fact  for  the  jury  in  the  false  imprison- 
ment case  (not  the  criminal  case),  and  they  found 
adversely  to  appellant.  We  do  not  feel  warranted  in 
saying  they  were  wrong,  for  there  is  ample  evidence 
to  sustain  that  finding.  If  he  did  these  acts  in  the 
presence  of  appellee,  sheriff  of  Jo  Daviess  county,  it 
was  not  only  the  right  of  the  sheriff  to  arrest  appel- 
lant without  a  warrant,  but  he  would  be  derelict  in 
his  duty  if  he  did  not  do  so.  Under  the  statute  of  our 
state  (R.  S.  chap.  38;  div.  6,  sec.  4)  and  the  decisions 
of  our  courts  (North  v.  People,  139  111.  81,  104),  an 
arrest  can  be  made  without  a  warrant  by  an  officer 
for  a  criminal  offense  committed  in  his  presence.  The 
words  "criminal  offepse"  include  all  misdemeanors, 
however  slight,  and  all  felonies,  however  great. 

The  case  of  Enright  v.  Gibson,  219  111.  550,  is  cited 
by  appellant.  We  have  examined  that  case  carefully 
and  find  no  conflict  with  the  views  we  express  here. 
That  case  says  nothing  about  a  verdict  of  not  guilty 
by  a  jury  in  a  criminal  case  giving  a  person  arrested 
without  a  warrant  a  right  to  recover  damages.  The 
difference  between  that  case  and  this  is,  that  the  jury 
in  the  Enright  case,  by  their  verdict  of  guilty  and  as- 
sessing damages,  found  the  facts  to  be  that  no  crime 
had  been  committed,  therefore  there  was  no  right  to 
arrest  without  a  warrant ;  while  in  this  case,  the  jury 
found  by  their  verdict  of  not  guilty  that  a  crime  was 
committed.  That  was  not  a  case  where  there  was  a 
prosecution  and  a  verdict,  in  a  criminal  case,  that  ap- 
pellant committed  the  crime  and  committed  it  in  the 
presence  of  appellee,  and  nothing,  therefore,  which 
showed  that  appellee  was  justified  in  making  the  ar- 
rest without  a  warrant.  The  verdict  of  the  jury  find- 
ing these  facts  in  the  criminal  case  against  appellant 
here  is  a  barrier  to  our  applying  the  law  of  the  En- 
right case  to  this.    It  is  our  opinion  that  there  is  suffi- 
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cient  evidence  in  this  record  upon  which  to  base  the 
verdict  of  the  jury  that  appellee  was  justified  in  mak- 
ing the  arrest  without  a  warrant.  We  are  not  un- 
mindful of  the  importance  of  the  right  of  a  citizen 
not  to  be  arrested  without  a  warrant,  but  not  only 
our  statute  sanctions  it  .under  certain  cases  but  pub- 
lic policy  demands  it.  If  no  arrest  could  be  lawfully 
made  without  a  warrant,  the  culprit,  if  transient  and 
unknown,  might  escape  altogether  before  a  warrant 
could  be  obtained.  The  delay  necessarily  incident  to 
obtaining  a  warrant  would  in  many  cases  be  equiva- 
lent to  an  absolute  immunity  from  arrest  and  pun- 
ishment; and  should  the  name  of  the  offender  be 
unknown,  he,  most  probably,  would  never  be  appre- 
hended if  once  suffered  to  depart.  (28  L.  E.  A.  691.) 
Appellant  resided  in  Iowa  and  Younkers  lake  was  near 
the  Mississippi  river,  the  boundary  between  this  state 
and  Iowa,  and  appellant  would  probably  have  escaped 
from  this  state  before  a  warrant  could  be  issued. 

Does  the  record  in  this  case  disclose  sufficient  evi- 
dence to  maintain  an  action  of  malicious  prosecution! 
In  order  to  maintain  the  action  of  malicious  prosecu- 
tion it  is  necessary  for  the  plaintiff  to  prove  that 
the  proceeding  complained  of  not  only  terminated  in 
favor  of  defendant,  but  that  such  proceeding  was  in- 
stituted maliciously  and  without  probable  cause. 

On  the  trial  below,  appellant  introduced  the  record 
showing  the  verdict  of  not  guilty  in  the  criminal  case 
in  the  Circuit  Court.  This  is  no  evidence  of  the  want 
of  probable  cause,  and  the  only  purpose  for  which 
it  is  admissible  is  to  show  the  termination  of  the  other 
proceedings.  McBean  v.  Ritchie,  18  111.  114;  Stewart 
v.  Sonneborn,  98  U.  S.  187,  and  cases  cited.  The  crime 
was  one  over  which  the  justice  had  jurisdiction  of  the 
subject-matter,  and  the  fact  that  appellant  was  con- 
victed before  the  justice,  even  though  on  appeal  the 
appellant  was  acquitted,  is  conclusive  of  probable 
cause,  unless  it  is  alleged  and  proved  that  such  judg- 
ment before  the  justice  was  obtained  by  fraud  or  other 
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improper  means.    Thomas  v.  Muehlmann,  92  111.  App. 
571,  and  cases  cited. 

The  record  also  discloses  evidence  to  the  effect  that 
appellee  had  taken  and  followed  the  advice  of  State's 
Attorney  Boevers  and  Attorney  David  Sheean,  attor- 
neys of  good  standing  in  Jo  Daviess  county,  in  caus- 
ing the  prosecution  of  appellant.  The  proof  warranted 
the  jury  in  finding  that  appellee  sought  these  attor- 
neys bona  fide,  and  gave  them  a  full  and  fair  state- 
ment of  all  the  facts  and  circumstances  connected  with 
the  affair,  so  far  as  he  knew  them.  This  is  a  suffi- 
cient defense  in  a  suit  for  malicious  prosecution. 
Young  v.  Lindstrom,  115  111.  App.  244,  and  cases  there 
cited.  There  is  an  utter  absence  of  any  evidence  in 
this  record  showing  that  the  appellee  started  the  pro- 
ceeding in  the  justice  court  on  account  of  any  malicious 
or  unfriendly  feeling  toward  appellant. 

Counsel  for  appellant  also  contends  that  there  is 
error  in  giving  instructions  for  appellee,  but  fails  to 
point  them  out  specifically;  nevertheless  we  have  ex- 
amined the  instructions  and  can  see  no  good  reason 
for  the  complaint.  This  case  has  been  submitted  to 
two  juries,  and  both  times  the  juries  have  rendered  a 
verdict  for  appellee,  and  after  carefully  reviewing 
the  record  we  think  the  verdict  is  the  only  one  that  an 
intelligent  and  fair  minded  jury  could  have  in  reason 
and  justice  returned,  and  it  is  apparent  to  us  that 
substantial  justice  has  been  done  between  the  parties 
by  the  judgment  of  the  trial  court. 

The  judgment  of  the  Circuit  Court  is  therefore  af- 
firmed. 

Affirmed. 
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Allen  McMahon  v.  Columbus  C.  Scott. 
Gen.  No.  4,784. 

1.  Verdict — wlyen  not  disturbed.  Where  the  question  at  issue 
is  one  of  identification  and  the  evidence  is  in  conflict,  a  verdict 
will  not  be  disturbed  unless  some  material  error  of  law  has  inter- 
vened. 

2.  Instruction — upon  preponderance  of  evidence,  approved.  An 
instruction  is  proper  which  tells  the  jury  that  the  burden  of  proof 
was  upon  the  plaintiff  and  for  him  to  recover  he  must  prove  his 
case  by  a  preponderance  of  the  evidence,  and  if  the  jury  find  that 
the  evidence  is  evenly  balanced  or  that  it  preponderates  in  favor 
of  the  defendant,  then  the  plaintiff  could  not  recover  and  the  jury 
should  find  for  the  defendant. 

3.  Instruction — in  replevin,  as  to  what  plaintiff  must  prove  to 
recover,  approved.  An  instruction  is  proper  which  tells  the  Jury 
in  substance  that  the  plaintiff  to  recover  In  replevin  must  do  so 
upon  the  strength  of  his  own  title,  where  it  appears  that  the  prop- 
erty in  question  was  indisputably  in  possession  of  the  defendant 

Replevin.  Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  Arthur  H.  Frost,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.    Affirmed.    Opinion  filed  March  13,  1907. 

Fisheb  &  Nobth,  f  or  appellant. 
E.  D.  Reynolds,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  replevin  originally  commenced 
before  a  justice  of  the  peace  of  Winnebago  county, 
by  appellant  against  appellee,  a  trial  and  judgment 
had  for  appellant,  and  the  case  taken  on  appeal  to  the 
Circuit  Court  of  said  county  where  a  trial  was  had 
and  a  verdict  in  appellee's  favor.  A  motion  for  a 
new  trial  was  overruled,  judgment  for  costs  entered 
on  the  verdict  against  appellant  and  the  cause  brought 
to  this  court  by  appeal. 

*  The  parties  owned  adjoining  farms  upon  which  were 
kept  a  number  of  hogs.  Appellee  raised  forty-four 
during  the  season  of  1905,  of  which  number  one  died 
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in  the  summer.  Their  general  color  was  black,  some 
being  marked  with  white  on  the  head  and  feet.  Ap- 
pellant had  more  than  one  hundred  that  year,  but  just 
how  many  he  did  not  know.  One  was  killed  in  the 
summer  and  its  head  eaten  off  so  that  it  could  not  be 
identified.  In  December  appellant  concluded  that  a 
Poland  china  sow  he  had  purchased  in  July,  but  had 
not  seen  since  September,  was  lost.  Searching  for 
the  missing  animal,  he  visited  the  hog  pen  of  appellee, 
where  there  were  forty-three  hogs.  A  day  or  two 
later  he  returned  to  apelleee's  premises  and  claimed 
that  one  of  the  hogs  in  the  pen  was  his,  demanding 
of  appellee  its  surrender.  Upon  appellee's  refusal  to 
give  up  the  animal  this  suit  was  instituted. 

On  the  trial  appellant  testified  that  he  identified  the 
hog  by  the  white  marks  on  its  feet  and  head,  and  was 
supported  by  a  number  of  witnesses  who  also  based 
their  opinions  upon  the  white  marks  on  the  hog.  Ap- 
pellee testified  that  he  identified  the  hog  as  his  from 
the  fact  that  it  was  one  of  the  forty-three  pigs  he 
raised  that  summer,  and  that  he  had  seen  and  had 
fed  this,  with  the  others,  daily.  He  was  supported 
by  the  testimony  of  several  witnesses  who  testified 
they  knew  the  hog  in  question  from  seeing  it  from 
day  to  day  or  from  time  to  time  during  the  summer 
season,  and  that  they  had  counted  the  hogs  repeatedly 
and  knew  that  there  were  only  forty-three  on  appel- 
lee's premises  when  appellant  claimed  that  he  identi- 
fied his  hog  as  one  of  the  forty-three  in  the  pen.  Some 
of  the  witnesses  testified  that  there  were  other  hogs 
in  appellee's  pen  marked  similarly  to  the  one  claimed 
by  appellant.  This  being  purely  a  question  of  iden- 
tification and  largely  a  matter  of  opinion,  a  more  ap- 
propriate case  for  a  final  decision  by  a  jury  could 
hardly  be  imagined,  and  unless  some  material  error 
of  law  has  intervened  the  verdict  of  the  jury  should 
not  be  disturbed. 

The  evidence  admitted  over  objection  was  competent, 
as  its  tendency  was  to  show  that  appellant  could  not 
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be  sure  of  the  identity  of  the  hog  from  its  marks, 
when  there  were  in  the  same  pen  several  other  hog3 
marked  substantially  the  same. 

It  is  urged  that  the  trial  court  erred  in  giving  the 
first  and  second  instructions  on  behalf  of  appellee. 
The  first  advised  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  and  for  him  to  recover  he  must 
prove  his  case  by  a  preponderance  of  the  evidence, 
and  if  the  jury  found  the  evidence  evenly  balanced, 
or  that  it  preponderated  in  favor  of  the  defendant, 
then  the  plaintiff  could  not  recover  and  the  jury  should 
find  for  the  defendant.  The  second  instructed  the  jury 
that  it  was  conceded  in  this  case  that  the  hog  in  ques- 
tion was  in  possession  of  the  defendant  at  the  time 
of  the  commencement  of  this  suit,  and  under  such  an 
issue  the  plaintiff  must  Recover  on  the  strength  of 
his  own  title,  and  if  he  failed  to  establish  by  a  pre- 
ponderance of  the  evidence  that  the  hog  in  question 
belonged  to  him,  they  should  find  for  the  defendant. 
Each  of  the  instructions,  the  substance  of  which  is 
above  stated,  was  correct  in  principle  and  applicable 
to  the  evidence,  and  not  erroneously  given.  Appel- 
lant's criticism  that  the  instructions  complained  of 
omitted  his  theory  of  the  case  could  have  been  obvi- 
ated by  his  offering  instructions,  based  on  the  evi- 
dence, covering  his  theory  of  the  case. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 


John  D.  Roberts  v.  John  S.  Kirkpatrlck. 

Gen.  No.  4,789. 

1.  Forfeiture — when,  of  contract  for  conveyance  of  land,  will 
not  be  upheld.  A  forfeiture  of  a  contract  to  convey  land  will  not 
be  sustained  nor  will  forcible  detainer  to  recover  possession  of  the 
premises  agreed  to  be  conveyed  be  upheld  where  the  notes  repre- 
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senting  the  obligation  for  tbe  non-payment  of  which  a  forfeiture  is 
sought  to  be  declared  are  not  produced  or  accounted  for,  notwith- 
standing their  maturity  was  of  such  a  date  as  would  furnish  a 
presumption  of  payment. 

Forcible  entry  and  detainer.  Appeal  from  the  Circuit  Court  of 
DeKalb  county;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion 
filed  March  13,  1907. 

Jones  &  Rogers,  for  appellant, 
Cliffe  &  Cliffe,  for  appellee, 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  forcible  entry  and  detainer  to 
recover  possession  of  lots  three  and  four  of  block  thir- 
teen in  the  village  of  Waterman,  DeKalb  county,  Illi- 
nois, commenced  by  appellant,  John  D.  Roberts,  before 
a  justice  of  the  peace  against  appellee,  John  S.  Kirk- 
patrick,  and  afterwards  taken  on  appeal  to  the  Circuit 
Court  of  said  county,  where  a  trial  was  had  before  a 
jury,  resulting  in  a  verdict  for  appellee.  A  motion  for 
a  new  trial  was  overruled,  judgment  entered  against 
appellant  for  costs,  and  the  case  brought  to  this  court 
by  appeal. 

The  evidence  shows  that  the  premises  were  originally 
owned  by  one  Francis  E.  Hinckley,  now  deceased; 
and  that  on  the  1st  day  of  May,  1875,  he  executed  and 
delivered  to  one  Isaac  Kirkpatrick  articles  of  agree- 
ment for  a  warranty  deed  of  the  premises,  and  that  the 
expressed  consideration  therefor  was  one  hundred  and 
sixty  dollars,  of  which  twenty  dollars  was  paid  in 
cash  and  the  deferred  portion  was  evidenced  by  two 
promissory  notes  of  seventy  dollars  each,  due  on  or 
before  the  first  day  of  May  following,  one  payable  to 
the  order  of  Francis  E.  Hinckley,  the  other  to  the 
order  of  G.  M.  Hunt.  Isaac  Kirkpatrick  entered  into 
possession  of  the  premises  and  retained  their  exclu- 
sive possession  for  more  than  twenty  years,  and  at 
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his  death  left  the  wife  of  appellee  and  a  Mrs.  Inda 
K.  Andrews,  his  only  heirs  at  law,  in  possession,  which 
they  retained  until  November  5,  1904,  when  Mrs.  An- 
drews and  W.  S.  Andrews,  her  husband,  conveyed  an 
undivided  half  interest  in  the  lots  to  appellee,  husband 
of  the  other  Kirkpatrick  heir,  and  he  went  into  pos- 
session thereof  under  the  deed.  July  14,  1902,  the 
premises  were  sold  for  taxes,  and  on  the  8th  day  of 
September,  1904,  a  tax  deed  was  issued  to  Walter 
Langlois,  and  on  the  same  date  Walter  Langlois  and 
wife  quit-claimed  the  lots  to  W.  S.  Andrews,  and  on 
November  5,  1905,  Andrews,  his  wife  joining,  con- 
veyed the  premises  to  appellee.  On  the  21st  day  of 
September,  1904,  the  heirs  of  Francis  E.  Hinckley  de- 
clared the  contract  dated  May  1,  1875,  forfeited  b9- 
cause  the  deferred  portion  of  the  purchase  price  had 
not  been  paid,  and  because  the  heirs  of  Isaac  Kirk- 
patrick had  permitted  the  premises  to  be  sold  for 
delinquent  taxes;  and  on  the  same  date  executed  a 
quit-claim  deed  of  the  premises  to  appellant,  who  one 
day  in  the  absence  of  appellee  went  upon  the  lots, 
raked  and  burned  some  weeds  and  sowed  some  grass 
seed.  Appellee  on  his  return  shortly  thereafter  went 
upon  the  lots,  did  some  work,  hauled  on  manure  and 
performed  other  acts  incident  to  ownership.  Later, 
appellant  removed  the  fence  separating  the  lots  from 
his  farm  adjoining,  and  the  appellee  still  continuing 
to  work  upon  and  use  the  premises,  this  suit  was  in- 
stituted. 

Appellants  contention  is  that  the  deferred  portion 
of  the  purchase  price  of  the  premises  had  not  been 
paid,  and  that  that,  with  the  non-payment  of  taxes, 
operated  as  a  breach  of  the  contract  of  May  1,  1875, 
and  warranted  the  forfeiture  thereof  by  the  Hinckley 
heirs  on  September  21,  1904,  and  that  their  deed  of 
that  date  invested  him  with  the  title  and  right  of  pos- 
session of  the  premises.  The  issue  here,  however,  is 
not  the  validity  of  his  title,  but  to  determine  if  the 
facts  appearing  in  the  record  entitled  him  to  a  right 
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to  recover  the  possession  of  the  premises  under  para- 
graph five  of  section  two  of  the  Forcible  Entry  and 
•Detainer  Act.  "One  suing  under  the  Forcible  Entry 
and  Detainer  Act  must  show  right  of  possession  in  him- 
self, and  he  cannot  rely  upon  the  lack  of  right  in  those 
he  seeks  to  dispossess/  *  Fitzgerald  v.  Quinn,  135  111. 
354. 

On  the  trial  the  notes  representing  the  deferred  por- 
tion of  the  purchase  price  of  the  premises  were  not 
produced,  neither  was  their  absence  accounted  for,  nor 
proof  offered  that  they  had  not  been  paid.  The  evi- 
dence does  show,  however,  that  Isaac  Kirkpatrick  died 
nine  years  or  more  before  the  institution  of  this  suit, 
and  that  his  estate  had  been  administered  in  the  Pro- 
bate Court  of  DeKalb  county,  and  that  the  notes  were 
not  presented  as  claims  against  his  estate.  It  ap- 
pears from  the  evidence  that  this  suit  was  instituted 
more  than  twenty-nine  years  after  the  notes  given  for 
the  deferred  portion  of  the  purchase  ^price  of  the 
premises  had  matured.  We  hold  that  under  these 
proofs  the  whole  purchase  price  stipulated  in  the  ar- 
ticles of  agreement  of  May  1,  1875,  must  here  be 
treated  as  having  been  paid  in  fact  or  by  operation 
of  law  before  the  attempted  forfeiture  of  September 
21,  1904 ;  and  if  so,  the  Hinckley  heirs  had  no  further 
beneficial  interest  in  the  premises,  and  their  only  in- 
terest was  that  of  trustee  of  the  legal  title  with  power 
to  transfer  the  same  under  the  terms  of  the  contract. 
They  having  no  beneficial  interest  in  the  premises 
were  not  interested  in  or  affected  by  the  non-payment 
of  taxes  or  the  sale  resulting.  The  evidence  does  not 
show  that  there  was  any  breach  of  the  contract  justi- 
fying the  Hinckley  heirs  in  declaring  a  forfeiture 
thereof,  and  therefore  their  deed  based  on  the  for- 
feiture of  September  21,  1904,  did  not  invest  appellant 
with  a  right  of  possession  of  the  premises  under  the 
Forcible  Entry  and  Detainer  Act. 

Complaint  is  made  of  the  refusal  of  the  court  to 
permit  appellant  to  show  that  there  was  an  agree- 
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ment  between  appellee's  grantor  Andrews,  appellee, 
and  the  Kirkpatrick  heirs  to  obtain  title  to  the  prem- 
ises by  the  tax  sale  proceedings.  The  purpose  of  the 
evidence  so  excluded  was  its  alleged  tendency  to  im- 
peach appellee's  motives  relative  to  the  non-payment 
of  the  taxes  and  the  sale  resulting.  As  appellant  had 
not  acquired  a  right  of  possession  that  he  could  en- 
force in  these  proceedings,  the  evidence  excluded  was 
immaterial,  not  relevant,  and  there  was  no  error  in 
sustaining  the  objection  thereto. 

Complaint  is  also  made  of  the  ruling  of  the  court 
in  giving  the  third,  fourth  and  fifth  instructions  on 
behalf  of  the  appellee,  and  the  refusal  of  the  first, 
second  and  third,  offered  on  behalf  of  appellant.  We 
have  examined  these  instructions  and  duly  considered 
their  application  to  the  evidence  in  the  record,  care- 
fully weighed  the  argument  of  counsel  for  appellant 
in  support  of  their  contention,  and  we  are  of  the  opin- 
ion that  the  jury  were  fully  and  fairly  instructed  as 
to  the  law  governing  the  rights  of  appellant,  and  that 
no  error  was  committed  in  giving  the  third,  fourth 
and  fifth  instructions  asked  by  appellee,  or  in  refus- 
ing the  first,  second  and  third  offered  by  appellant. 
Some  of  the  instructions  asked  by  appellee  and  re- 
fused might  have  been  given;  but  their  refusal  was 
not  harmful  to  appellant,  and  as  cross  error  was  not 
assigned  on  their  refusal  they  will  not  be  further  con- 
sidered. 

The  verdict  being  consistent  with  the  facts,  and 
there  being  no  serious  error  in  this  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 
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Frank  H.  Davis  y.  Mable  Smith. 

Gen.  No.  4,785. 

1.  Finding  of  court — when  not  disturbed.  A  finding  of  the  court 
will  not  be  set  aside  in  the  absence  of  a  clear  preponderance 
against  such  finding,  where  the  evidence  offered  was  conflicting  and 
irreconcilable. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Henry  county  ; 
the  Hon.  Emery  C.  Gbaves,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1906.    Affirmed.    Opinion  filed  March  13,  1907. 

Wilson  &  Faull,  for  appellant. 
Anderson  &  Andrews,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  with  an  attachment 
in  aid,  commenced  by  appellee  against  appellant  and 
one  Winthrop  V.  Eddy,  in  the  Circuit  Court  of  Henry 
county.  The  attachment  was  levied  on  real  estate  be- 
longing to  appellant ;  Eddy,  being  a  bankrupt,  was  not 
served. 

The  declaration  contained  a  special  and  the  common 
counts.  Appellant  filed  the  general  issue  but  did  not 
traverse  the  affidavit  of  attachment.  There  was  a  trial 
before  a  jury  resulting  in  a  verdict  for  appellee  for 
$1,112.72  and  a  further  finding  that  appellant  was,  at 
the  date  of  the  commencement  of  the  suit,  a  non-resi- 
dent of  the  state.  A  motion  for  a  new  trial  was  made, 
a  remittitur  of  $3.25  entered,  the  motion  for  a  new  trial 
overruled,  judgment  entered  on  the  verdict  for 
$1,109.47  and  costs,  and  an  order  entered  that  a  special 
execution  issue  therefor  on  the  property  attached,  and 
this  appeal  to  review  the  proceedings. 

Appellee  claims  that  on  the  24th  day  of  May,  1902, 
she  loaned  appellant  and  one  Winthrop  V.  Eddy  the 
sum  of  $1,000,  which  she  claims  was  to  bear  interest 
at  seven  per  cent,  for  the  period  of  one  year,  and  they 
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placed  with  her  as  security  therefor  a  certificate  for 
ten  shares  of  the  capital  stock  of  the  Kewanee  Mining 
&  Manufacturing  Company.  She  sues  to  recover  the 
amount  of  said  loan  and  interest.  Appellant  contends 
that  the  transaction  was  with  the  company,  and  that  it 
was  a  sale  of  the  stock  and  not  a  loan. 

It  appears  from  the  evidence  that  prior  to  the  date 
of  the  transaction  here  involved,  appellant  and  one 
Winthrop  V.  Eddy  were  engaged  as  partners  in  the 
manufacture  of  brick  and  ice  and  in  mining  coal,  and 
that  they  had  organized  their  business  into  a  stock 
company  known  as  the  Kewanee  Mining  &  Manufactur- 
ing Company,  of  which  Eddy  was  president  and  ap- 
pellant treasurer  and  manager.  The  day  before  the 
transaction  between  the  parties,  appellant  and  one 
Fred  E.  Smith,  an  employe  of  the  company  and  hus- 
band of  appellee,  had  a  conversation  relative  to  where 
appellant  and  Eddy  or  the  coal  company  could  obtain 
$1,000.  Smith  testified  that  appellant  inquired  of  him 
where  he  could  borrow  $1,000.  Appellant  denied  such 
conversation  and  stated  that  Smith  was  looking  for  a 
place  where  his  wife  might  make  an  investment.  On 
the  day  following  appellee  went  to  the  office  of  the  com- 
pany, and  there  met  her  husband,  Mr.  Eddy  and  appel- 
lant, and  signed  a  check  for  $1,000  and  received  from 
appellant  and  Eddy  a  certificate  for  ten  shares  of  the 
capital  stock  of  the  Kewanee  Mining  &  Manufacturing 
Company,  and  a  writing  signed  by  W.  V.  Eddy  and 
Frank  H.  Davis,  reading  as  follows : 

"Kewanee,  Illinois,  May  23,  1902. 
We  hereby  agree  to  purchase  certificate  No.  109, 
representing  ten  (10)  shares  of  the  preferred  stock 
of  the  Kewanee  Mining  &  Manufacturing  Company 
for  the  sum  of  $1000,  One  Thousand  Dollars,  provided 
the  same  is  tendered  to  us  in  writing  on  or  before  May 
1,  1903.  Payment  for  same  to  be  made  on  or  before 
June  1, 1903. 

W.  V.  Eddy, 
Frank  H.  Davis." 
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Appellee  testified  that  at  that  meeting  appellant 
asked  her  if  she  had  come  to  "make  out  the  money' ' 
for  them,  to  which  she  replied  that  she  had;  and  that 
appellant  said  they  wanted  the  money  for  one  year, 
and  that  Eddy  filled  out  the  check  payable  to  the  com- 
pany, which  she  signed;  and  that  appellant  then 
handed  her  the  stock  certificate  with  the  written  agree- 
ment, saying  that  the  papers  were  the  same  as  the 
note,  and  that  she  replied  that  she  would  want  the 
money  at  the  end  of  a  year  to  build  a  home.  She  also 
testified  that  appellant  said,  "When  this  money  is  due 
bring  this  out  and  you  will  get  your  money." 

Smith,  her  husband,  testified  on  his  re-examination: 
"Just  before  we  stepped  to  go  out  of  the  office  door, 
my  wife  said,  'I  want  this  money  in  a  year's  time  be- 
cause it  is  to  build  our  home,'  and  Mr.  Davis  said, 
'That  is  all  right,  Mrs.  Smith.'  "  He  further  testified: 
"They  said  it  was  the  same  thing  as  a  note;  we  could 
take  it  to  the  bank  and  cash  it  if  we  wanted  to"  (re- 
ferring to  Davis  and  Eddy).  Smith  corroborated  Mrs. 
Smith  in  her  testimony;  and  added  that  when  the 
money  became  due,  he  took  the  envelope  out  to  the 
office  and  met  Eddy  who  said  Davis  was  out  of  the 
state  and  would  be  back  in  January,  when  it  would  be 
fixed  up. 

Both  Eddy  and  Davis  denied  that  the  conversation 
related  by  Mrs.  Smith  and  testified  to  by  Mr.  Smith 
ever  took  place  in  their  office,  but  testified  to  another 
conversation  which  they  claim  occurred  and  in  which 
Mrs.  Smith  is  made  to  say  that  she  had  come  to  the 
office  for  her  stock;  and  appellant  testified,  "I  sold  the 
stock  as  an  officer  of  the  company;  was  selling  the 
stock  regularly  to  different  persons,  but  gave  them 
no  agreement;"  and  also  testified  that  appellee  was 
the  only  person  who  received  an  agreement  signed  by 
himself  and  Eddy.  Eddy  testified  corroborating  ap- 
pellant, and  both  insisted  that  it  was  a  square  sale  of 
the  stock,  with  an  agreement  to  repurchase  as  a  kind 
of  guarantee  of  good  faith. 
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The  stock  certificate  received  by  appellee  bore  date 
the  day  of  the  transaction  and  limited  the  dividend 
that  she  would  draw  thereon  to  its  earnings  after 
May  24,  1902.  On  the  first  day  of  July  following  she 
received  in  the  neighborhood  of  $7,  which  would  equal 
the  amount  of  interest  on  $1,000  for  that  period.  Ap- 
pellee insists  that  it  was  interest,  and  appellant  that 
it  was  dividends,  but  does  not  explain  why  appellee  did 
not  draw  dividends  for  the  entire  dividend  period,  in- 
stead of  from  the  date  of  the  transaction.  Dividends 
were  paid  semi-annually,  January  first  and  July  first. 

There  was  evidence  of  a  number  of  witnesses  intro- 
duced by  appellee  tending  to  impeach  the  credibility 
of  appellant  and  Eddy ;  and  also  evidence  of  a  number 
of  witnesses  introduced  in  support  of  their  credibility. 

Whether  the  transaction  between  appellee,  appellant 
and  Eddy  was  a  loan  of  $1,000  or  the  bona  fide  sale  of 
that  amount  of  the  capital  stock  of  the  company,  was  a 
question  of  fact  for  the  jury,  and  by  their  verdict  in 
favor  of  appellee  they  found  it  to  be  a  loan.  True, 
the  evidence  is  conflicting,  and  some  portions  seem 
irreconcilable.  The  judge  who  tried  the  case  was  satis- 
fied with  and  acted  upon  the  verdict.  A  careful  con- 
sideration of  all  the  evidence  does  not  show  that  the 
verdict  is  against  the  evidence. 

Appellant  complains  of  some  of  the  rulings  of  the 
trial  court  respecting  the  admission  and  exclusion  of 
evidence,  first  urging  that  Smith  was  asked  on  cross- 
examination  to  whom  the  check  given  was  payable, 
and  insists  that  an  objection  was  sustained  to  the 
question,  which  is  not  the  fact.  The  objection  was 
overruled  and  the  question  answered.  There  would 
have  been  no  error  in  the  ruling  of  the  court  had  the 
objection  been  sustained,  for  the  reason  that  the  ques- 
tion was  not  proper,  the  check  itself  being  the  best 
evidence  of  its  contents,  and  there  was  no  foundation 
laid  for  the  introduction  of  secondary  evidence  thereof. 
The  question  was  answered  by  appellee,  who  testified 
that  the  check  was  made  payable  to  the  company. 
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Some  of  the  questions  to  which  objections  were  sus- 
tained, complained  of  by  appellant,  called  for  conclu- 
sions on  the  part  of  the  witness  instead  of  a  detail  of 
facts,  and  the  objections  thereto,  in  our  opinion,  were 
properly  sustained.  The  facts  underlying  the  con- 
clusions sought  to  be  brought  out  by  the  questions  had 
been  detailed  to  the  jury  and  it  was  their  province  to 
draw  the  conclusions  therefrom. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


McAleenan  Boiler  Company  y.  James  H.  lines. 

Gen.  No.  4,744. 

1.  Fellow-servants — when  question  of  relation  of,  one  of  law. 
Where  there  is  no  evidence  fairly  tending  to  prove  that  the  co- 
servants  were  not  fellow-servants  and  the  undisputed  facts  show 
that  the  relation  of  fellow-servants  existed,  the  question  is  one  of 
law  to  be  determined  by  the  court. 

2.  Fellow-servants — who  not,  as  matter  of  law.  An  inspector 
of  boilers  or  a  foreman  of  a  boiler-testing  department  is  not,  as  a 
matter  of  law,  a  fellow-servant  of  a  workman  operating  a  traveling 
crane. 

3.  Assumed  risk — rule  defined.  A  servant  assumes  all  the  or- 
dinary risks  of  his  employment  when  he  enters  upon  it,  whether 
he  knows  of  them  or  not;  he  likewise  assumes  all  the  extraordinary 
dangers  of  which  he  has  knowledge  or  of  which  by  the  exercise 
of  ordinary  care  he  would  have  knowledge. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
court  of  Peoria  county;  the  Hon.  Leslie  D.  Putebbauoh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Re- 
versed and  remanded.    Opinion  filed  March  13,  1907. 

Stevens  &  Hobton  and  John  M.  Elliott,  for  ap- 
pellant. 

Qttinn,  Quinn  &  Otman  and  King  &  Boogess,  for 

appellee. 
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Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  by  appellee,  James  H. 
Lines,  against  the  appellant,  the  McAleenan  Boiler 
Company,  brought  in  the  Circuit  Court  of  Peoria 
county  to  recover  for  personal  injuries  claimed  to  have 
been  sustained  by  him  by  reason  of  a  boiler  plate  fall- 
ing upon  his  leg  while  employed  in  appellant's  shop. 

The  suit  was  tried  on  issues  joined  on  the  second  and 
fourth  counts  of  the  amended  declaration.  The  second 
count  charged  the  operation  of  a  traveling  crane  by 
servants  of  the  appellant,  not  fellow-servants  with  ap- 
pellee, and  the  negligent  striking  of  plates  they  were 
handling  against  the  plate  rack  in  the  said  factory, 
thereby  causing  the  plate  in  question  to  fall  upon  ap- 
pellee while  in  the  usual  course  of  his  employment  and 
in  the  exercise  of  due  care  for  his  own  safety.  The 
fourth  count  charged  that  the  plate  in  question  was 
placed  in  said  rack  by  servants  of  appellant,  not  fel- 
low-servants with  appellee,  in  an  unsafe  and  insecure 
position  and  permitted  to  remain  in  such  unsafe  and  in- 
secure position  for  a  long  period  of  time,  and  that  by 
reason  thereof  said  plate  fell  upon  appellee  while  he 
was  passing  near  it  in  the  exercise  of  due  care  for  his 
own  safety.  There  was  a  trial  by  jury,  a  verdict  of. 
$1,800  for  appellee,  a  motion  for  a  new  trial  and  a 
remittitur  of  $500,  motion  for  a  new  trial  overruled, 
judgment  against  appellant  for  $1,300  and  costs  and 
this  appeal. 

The  evidence  shows  that  on  June  4,  1904,  the  day 
of  appellee's  injury,  the  appellant  was  operating  a 
boiler  factory  in  the  city  of  Peoria,  and  that  appellee 
was  employed  therein  as  inspector  of  boilers  or  fore- 
man of  the  boiler  testing  department,  the  department 
in  which  the  finished  boilers  were  tested.  The  build- 
ing was  about  one  hundred  by  two  hundred  feet  on 
the  ground,  with  a  railroad  track  running  through  it 
about  fifteen  or  twenty  feet  from  the  rear,  behind 
which  were  racks  where  boiler  plates  and  other  mate- 
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rials  were  kept.  These  racks  were  composed  of  posts 
six  inches  square  set  in  the  ground  and  projecting 
about  seven  feet.  They  were  set  four  feet  apart 
in  rows  running  from  the  railroad  track  to  the  rear 
of  the  building,  the  rows  being  two  and  a  half  feet 
apart.  Blocks  of  wood  six  inches  square  were  set 
in  the  ground  and  flush  with  it,  between  the  rows 
opposite  the  posts.  These  racks  were  filled  with  plates 
set  slanting,  the  upper  part  of  them  resting  against 
the  top  of  the  posts  and  the  lower  part  upon 
the  blocks  of  wood.  The  heavy  materials  in  all  parts 
of  the  factory  were  handled  by  means  of  an  electric 
crane  which  ran  on  a  track  twenty-five  or  thirty  feet 
above  the  ground.  This  was  used  by  men  in  all  de- 
partments when  needed.  It  was  controlled  by  levers 
operated  by  a  man  stationed  in  a  cage  which  hung 
below  the  crane.  The  boilers  were  usually  inspected 
by  appellee  about  seventy-five  feet  from  the  railroad 
track  near  the  middle  of  the  shop,  but  on  Friday,  the 
day  before  the  accident,  one  which  they  wished  to 
test  with  its  own  steam  was  taken  to  the  back  part  of 
the  shop  where  a  stack  could  be  run  out  of  a  window. 
On  Saturday  morning  the  boiler  was  picked  up  and 
set  out  on  the  other  side  of  the  railroad  track  in 
front  of  the  racks  and  about  ten  feet  from  them. 
While  appellee  was  waiting  near  it  for  a  man  to  take 
out  the  grate  bars  so  that  he  might  get  into  the  fire 
box,  a  plate  known  as  the  pattern  plate,  ten  feet  long, 
sixteen  and  a  half  inches  wide  and  three  eighths  of 
an  inch  thick  fell  out  of  the  rack  and  broke  his  leg. 
At  the  time  of  the  accident,  another  of  appellee's  serv- 
ants, named  John  Cape,  working  under  the  direction 
of  William  H.  Howells,  was  using  the  crane  in  moving 
the  plates  in  the  rack,  and  giving  orders  to  Ed.  Besse, 
an  employe  of  appellant  in  the  capacity  of  crane  man, 
in  pursuance  of  which  Besse  raised  the  plates  by  means 
of  the  crane  and  struck  them  against  the  end  of  the 
rack.    The  plate  which  fell  was  about  ten  feet  away 
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from  the  end  of  the  rack  where  it  was  struck  and  lean- 
ing toward  it. 

At  the  close  of  appellee's  evideitee  in  chief  and 
again  at  the  conclusion  of  all  the  evidence,  appellant 
moved  the  court  to  direct  a  verdict  in  its  favor  on 
the  ground,  first,  that  the  evidence  did  not  tend  to 
establish  the  cause  of  action  alleged  in  the  declara- 
tion; and  second,  that  the  proof  conclusively  estab- 
lished that  Besse  was  a  fellow-servant  with  appellee; 
and  the  rulings  of  the  court  in  denying  these  motions 
are  assigned  as  error.  The  most  that  can  be  said  in 
support  of  appellant's  first  contention  is,  that  the 
evidence  is  conflicting;  but  in  our  opinion  the  infer- 
ences to  be  drawn  therefrom  fairly  tend  to  support 
the  cause  of  action  laid  in  the  second  count  of  the 
declaration,  and  there  was  no  error  in  denying  the 
motion  on  that  ground,  unless  we  can  say  as  a  mat- 
ter of  law  from  the  facts  herein  that  Besse  and  ap- 
pellee were  fellow-servants.  This  is  embodied  in 
appellant's  second  proposition.  In  Chicago  City  Ry. 
Co.  v  Leach,  208  HI.  198,  it  is  said:  "What  facts  will 
create  the  relation  of  fellow-servants  between  two 
employes  of  a  common  master  is  a  question  of  fact 
to  be  submitted  to  the  jury,  but  where  there  is  no 
evidence  fairly  tending  to  prove  that  they  are  not 
fellow-servants,  and  the  undisputed  facts  show  that 
the  relation  exists,  the  question  is  one  of  law.  If 
there  is  any  evidence  fairly  tending  to  prove  the  re- 
quired averments  that  they  are  not  fellow-servants 
the  court  should  submit  the  issue  to  the  jury."  In 
support  of  the  averment  in  the  declaration  that  the 
servants  of  appellant,  through  whose  negligence  ap- 
pellee was  injured,  were  not  fellow-servants  with  ap- 
pellee, Howells  testified  that  he  had  a  gang  of  hustlers 
working  under  him  near  the  racks  removing  cast 
fronts  and  some  heads,  clearing  up  there  preparatory 
to  making  a  place  to  use  what  they  called  a  round 
house.  *  *  One  of  my  men  was  over  there  working  at  the 
crane.    His  name  was  John  Cape.    He  was  handling 
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some  sheets  over  there.' '  Besse,  the  man  operating 
the  crane,  testified  that  at  the  time  of  the  accident  he 
was  operating  the  crane  for  Cape,  who  gave  him  sig- 
nals as  to  what  he  wanted  done ;  and  that  pursuant  to 
certain  signals  given  him  by  Cape,  he  swung  the  plates 
back  and  forth  against  the  rack.  It  is  clear  from  the 
evidence  that  appellee  and  Besse  were  not  associated 
together  in  the  inspection  of  the  boiler,  and  that  Besse 
was  operating  the  crane  under  orders  of  another  serv- 
ant of  appellant  not  associated  with  appellee.  It 
is  true  that  the  evidence  does  show  that,  at  times, 
Besse  did  operate  the  crane  under  appellee's  orders. 
We  cannot  say  that  the  undisputed  facts  in  this  record 
show  that  the  relation  of  fellow-servants  existed  be- 
tween appellee  and  Besse,  or  are  so  conclusive  thereof 
that  all  reasonable  men  must  reach  the  same  conclu- 
sion thereon,  the  degree  of  certainty  necessary  to  make 
the  question  one  of  law  calling  for  the  affirmative 
action  of  the  court;  but,  on  the  contrary,  we  think 
that  the  conflict  in  the  evidence  bearing  on  the  question 
of  their  relation  clearly  presents  a  question  of  fact  to 
be  submitted  to  the  jury  under  proper  instructions, 
and  there  was  no  error  in  the  court's  denying  appel- 
lant's motion  to  direct  a  verdict  on  that  ground. 

Appellant  nexts  complains  of  instruction  number  one 
given  on  behalf  of  appellee.  It  reads  as  follows*:  "The 
court  instructs  the  jury  that  the  plaintiff,  as  an  em- 
ploye of  the  McAleenan  Boiler  Company,  assumed  only 
those  dangers  of  his  employment  which  were  apparent 
and  known  to  him,  or  such  as  by  exercise  of  reason- 
able diligence  he  could  have  ascertained."  This  in- 
struction is  erroneous  because  it  says  in  effect  that  the 
servant  assumes  only  those  risks  which  he  knows  or  by 
the  exercise  of  ordinary  care  could  know.  The  rule  is 
that  the  servant  assumes  all  the  ordinary  risks  of  his 
employment  when  he  enters  upon  it,  whether  he  knows 
of  them  or  not,  because  by  seeking  employment  the  law 
presumes  that  he  warrants  himself  familiar  with  its 
ordinary  dangers.    The  servant  assumes  all  the  ordi- 
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nary  and  incidental  dangers  whether  he  knows  them 
or  not;  and  in  addition  he  assumes  all  the  extraordin- 
ary dangers  of  which  he  has  knowledge,  or  of  which  by 
the  exercise  of  ordinary  care  he  would  have  knowledge. 
C.  &  E.  I.  E.  K.  Co.  v.  Heerey,  203  111.  495.  The  in- 
struction  is  defective  for  another  reason,  in  that  it  does 
not  state  that  the  appellee  assumed  the  risks  of  the 
negligence  of  his  fellow-servants.  In  Illinois  Third 
Vein  Coal  Company  v.  Cioni,  215  HI.  583,  the  court 
said:  "It  is  true  that  when  a  servant  enters  the  em- 
ployment of  the  master,  the  ordinary  risks  of  such  em- 
ployment which  he  assumes  include  the  negligence  of 
fellow-servants  associated  with  him." 

For  this  error  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed?  and  remanded. 


The  Galesburg  Electric  Motor  &  Power  Company  y.  C. 
W.  Williams. 
Gen.  No.  4,754. 

1.  Motion  fob  jtew  trial — what  waived  ty  written.  A  written 
motion  for  a  new  trial  specifying  the  points  urged,  waives  all 
points  not  specified. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Knox 
County;  the  Hon.  Geobgb  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
March  13,  1907. 

Cooke  &  Stevens,  for  appellant. 

Williams,  Lawbence  &  Gbeen,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  by  appellee,  C.  W.  Williams, 
brought  in  the  Circuit  Court  of  Knox  County  against 
the  appellant,  the  Galesburg  Electric  Motor  &  Power 


Second  District— A.  D.  190X  599 

The  Galesburg  Elec.  M.  &  P.  Co.  v.  Williams. 

Company,  a  corporation,  to  recover  the  value  of  a  horse 
killed  by  one  of  its  cars. 

The  charge  in  the  declaration  was,  that  appellant's 
servants  negligently  ran  the  car  upon  the  horse  and  de- 
stroyed it.  There  was  a  plea  of  not  guilty,  a  trial  and 
verdict  of  $750  for  appellee,  a  motion  for  a  new  trial 
overruled,  judgment  entered  on  the  verdict,  and  this 
appeal. 

It  is  urged* that  the  court  erred  in  giving  appellee's 
first  instruction.  It  appears  from  the  bill  of  exceptions, 
that  appellant  presented  to  the  trial  court  a  motion  in 
writing  for  a  new  trial  and  in  said  motion  enumerated 
or  specified  six  separate  points  or  grounds  of  the 
motion;  and  the  giving  of  improper  instructions  for 
appellee  was  not  specified  as  one  of  the  grounds  or 
points  included  in  any  such  specifications.  In  I.  C.  R. 
R.  Co.  v.  Johnson,  191  111.  594,  the  Supreme  Court  said : 
"We  have  frequently  held  that  under  the  proper  con- 
struction of  Section  56  of  the  Practice  Act,  where  a 
party  files  a  motion  in  writing  for  a  new  trial,  specify- 
ing therein  the  grounds  or  reasons  for  such  motion,  he 
will  be  restricted  in  a  court  of  review  to  the  grounds  or 
reasons  specified  in  such  written  motion,  and  will  be 
deemed  to  have  waived  all  other  grounds  or  reasons  for 
a  new  trial;"  which  has  since  been  approved  in  Kehl  v. 
Abram,  210  111.  218,  and  Odin  Coal  Co.  v.  Tadlock,  216 
111.  624.  Therefore  the  ruling  of  the  court  in  giving  ap- 
pellee's  first  instruction  is  not  before  us.  Appellant 
did  include  in  his  reasons  for  a  new  trial  the  action  of 
the  trial  court  in  refusing  certain  instructions  asked  on 
its  part,  but  it  is  not  now  argued  that  there  was  error  in 
their  refusal,  and  that  question  is  waived.  This  rec- 
ord, therefore,  presents  no  question  of  law  for  our  con- 
sideration. 

It  is  urged  that  the  proof  shows  that  the  horse  was 
at  large  by  reason  of  contributory  negligence  of  the  ap- 
pellee and  that  the  appellant's  motormanwas  not  guilty 
of  negligence.  The  evidence  shows  that  the  horse,  with 
about  twenty  others,  was  kept  in  a  pasture  bordering 
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on  the  highway,  along  which  the  street  car  line  ran  for  a 
few  rods  only.  The  pasture  was  fenced  with  oak  posts 
set  twelve  feet  apart  and  four  heavy  smooth  wires,  and 
the  evidence  tended  to  show  it  to  be  a  safe  fence,  and 
that  with  barbed  wire  it  would  have  been  unsafe  for 
horses.  On  the  morning  of  the  accident,  a  man  in  the 
appellee's  service  for  that  purpose  examined  the  fences 
around  the  pasture,  and  testified  that  he  found  them  in 
good  order.  A  witness  who  lived  directly  opposite  the 
pasture  testified  that  this  was  the  only  horse  he  knew  to 
have  gotten  out  of  the  pasture  during  the  five  years  he 
had  lived  there.  The  horse  was  in  the  pasture  in  the 
afternoon,  and  got  out  in  some  way  between  late  in  the 
afternoon  and  eleven  o'clock  in  the  evening,  the  time  of 
the  accident.  The  evidence  did  not  show  that  the  es- 
cape of  the  horse  from  the  pasture  was  due  to  the  negli- 
gence of  appellee,  unless  the  fence  was  insufficient,  and 
that  was  a  question  of  fact  for  the  jury  upon  which 
there  was  sufficient  evidence  to  sustain  their  finding 
for  appellee. 

The  motorman  testified  that  he  saw  an  object  ahead, 
three  or  four  feet  from  the  rail  on  the  opposite  side 
from  the  pasture,  when  a  hundred  and  fifty  feet  distant, 
and  while  he  was  running  not  to  exceed  ten  miles  per 
hour.  His  evidence  clearly  shows  that  he  could  have 
stopped  the  car  if  he  had  cared  to  do  so.  He  testified 
that  he  did  not  know  whether  the  object  he  saw  was  a 
horse* or  a  horse  and  buggy.  He  thought  it  to  be  a 
horse  headed  in  the  same  direction  the  car  was  going, 
and  therefore  not  so  soon  alarmed  by  the  approaching 
car.  He  testified  he  turned  off  the  power  immediately, 
thereby  warranting  the  jury  in  finding  that  he  saw 
there  was  danger  in  striking  the  object.  He  did  not 
reverse  the  current  or  apply  the  brake,  but  let  the  car 
run  along  until  it  was  within  fifty  feet  of  the  horse, 
when  it  was  too  late  to  stop  the  car.  He  then  sought 
to  stop  it,  but  was  unable  to  do  so,  and  the  corner  of 
the  car  struck  the  horse  and  shoved  it  along  twelve 
or  fifteen  feet  and  then  went  on  without  stopping. 
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The  horse  died  soon  after  the  accident.  We  are  of  the 
opinion  that  the  jury  were  warranted  in  finding,  as 
a  matter  of  fact,  under  the  circumstances  disclosed  by 
the  evidence,  that  the  exercise  of  due  care  required 
the  motorman,  when  he  saw  there  was  danger  of  strik- 
ing the  object,  that  he  should  have  used  the  appliances 
at  his  command  and  so  regulate  the  speed  of  the  car 
as  to  have  had  it  entirely  under  control,  so  that  when 
he  got  near  the  horse  he  could  have  stopped  if  he 
found  it  necessary.  We  see  no  reason  for  disturbing 
the  finding  of  the  jury  on  this  question  of  fact. 

Appellee's  evidence  showed  the  horse  to  be  worth 
$1,000  and  there  was  no  evidence  contradicting  it;  and 
the  allowance  of  but  $750  by  the  jury  indicates  that  they 
were  not  actuated  by  passion  or  prejudice  against  ap- 
pellant.   The  judgment  is,  therefore,  affirmed. 

Affirmed. 

Mr.  Justice  Thompson,  having  presided  at  the  trial 
of  this  case  in  the  lower  court,  took  no  part  in  its  con- 
sideration here. 


Bert  Armstrong  v.  Peter  Tan  DeNeste. 

Gen.  No.  4,758. 

1.  Impeachment — when  cannot  be  made.  A  witness  cannot  be 
impeached  by  contradicting  him  as  to  immaterial  matters. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Henry  county;  the  Hon.  Emeby  C.  Graves,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Habby  A.  Behebd,  for  appellant. 

Habby  E.  Bbown,  for  appellee, 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 
This  was  an  action  originally  commenced  before  a 
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justice  of  the  peace  of  Henry  county  by  Peter  Van  De 
Neste,  a  minor,  who  sued  by  his  next  friend,  against 
appellant,  Bert  Armstrong.  There  was  a  trial  and 
judgment  for  appellee.  The  case  was  taken  on  appeal 
to  the  Circuit  Court  of  said  county  where  a  trial  was 
had  resulting  in  a  verdict  in  appellee's  favor  for  fifty 
dollars,  a  motion  for  a  new  trial  was  overruled,  judg- 
ment entered  on  the  verdict  and  the  case  brought  to 
this  court  by  appeal. 

The  evidence  shows  that  the  action  was  commenced 
to  recover  upon  a  quantum  meruit  for  work  and  labor 
done  and  performed  by  appellee,  Peter  Van  De  Neste, 
while  a  minor,  for  the  appellant,  Bert  Armstrong.  It 
appears  from  the  evidence  that  appellee,  while  a 
minor,  worked  for  appellant  from  the  20th  day  of  Feb- 
ruary, 1905,  to  the  5th  day  of  July,  following,  and' 
then  left  his  service;  and  that  he  was  to  receive  as 
wages  twenty-four  dollars  per  month  and  board  and 
washing  until  after  thrashing.  A  number  of  witnesses 
testified  as  to  the  value  of  his  services,  and  the  amount 
of  the  judgment  is  not  questioned  if  he  had  a  right 
of  recovery. 

Appellant's  contention  is  that  the  work  and  labor 
sued  for  was  done  and  performed  under  an  entire  con- 
tract, and  that  appellee  abandoned  the  contract  with- 
out cause  and  thereby  forfeited  his  right  of  recovery. 
Admitting  appellee's  minority,  and  that  the  original 
undertaking  was  voidable,  appellant  urges  in  support 
of  his  position,  a  ratification  of  the  original  contract 
by  appellee's  father.  The  evidence  discloses  that  in 
April,  after  appellee  began  work  in  February,  appel- 
lant met  Bruno  Van  De  Neste,  father  of  appellee,  and 
they  had  a  conversation  about  appellee  and  the  terms 
of  his  employment.  Appellant  testified  that  he  told 
the  father  that  Peter  was  sick  and  that  he  had  hired 
him  for  twenty-four  dollars,  board  and  washing,  per 
month,  until  after  threshing,  and  that  the  father  said 
all  right,  if  Peter  paid  for  his  clothes  and  his  doctor's 


bills  he  wanted  half  his  wages,  and  if  he  didn't,  he 
wanted  all  his  wages.  The  father  testified  that  he  said 
he  would  like  half  his  son's  wages  if  he  could  get  them ; 
if  not,  his  son  might  have  them  all  and  he  would  not 
bother  him  any  more.  In  June,  appellant  paid  appel- 
lee thirty  dollars,  and  other  amounts  later,  without 
consulting  the  father,  who,  in  May  following,  published 
a  notice  giving  the  son  his  time  and  the  right  to  col- 
lect his  wages,  and  caused  a  letter  to  be  written  ap- 
pellant notifying  him  of  the  fact,  and  on  the  trial 
testified  that  he  had  not  received  any  of  appellee's 
wages,  did  not  want  any,  but  wanted  him  to  have  them 
all.  The  evidence  does  not  support  appellant's  conten- 
tion of  a  ratification  of  the  original  contract  of  em- 
ployment but  creates  a  presumption  of  the  emancipa- 
tion of  the  son;  and  we  must  hold  he  had  a  right  to 
recover  upon  the  implied  contract  arising  from  his 
services  or  a  quantum  meruit,  and  a  recovery  by  ap- 
pellee under  the  circumstances  would  bar  any  action 
the  father  might  institute. 

Complaint  is  made  of  the  refusal  of  the  court  to  per- 
mit appellant  to  show  when  the  threshing  season  of 
1905  was  over,  and  what  appellee  said  his  reasons  were 
for  quitting  appellant's  service.  To  show  when  the 
threshing  season  ended,  or  any  reason  assigned  by 
appellee  for  quitting  appellant's  service,  would  not  tend 
to  make  a  defense  to  the  action,  and  the  objections 
.were  properly  sustained. 

Complaint  is  also  made  that  appellant's  cross-ex- 
amination of  appellee's  father  was  unduly  restricted. 
The  object  of  the  testimony  excluded  was  to  impeach 
his  evidence  upon  an  immaterial  issue,  and  there  was 
no  error  in  sustaining  the  objections  thereto. 

Complaint  is  also  made  of  the  first  and  second  in- 
structions given  on  behalf  of  appellee.  The  first  ad- 
vised the  jury  how  to  compute  the  amount  due,  if  any, 
and  that  the  recovery  would  be  upon  a  quantum  meruit. 
The  second  stated:    "The  jury  are  instructed  that 
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there  is  no  contract  in  this  case  of  any  kind,  except 
an  implied  contract  for  the  payment  of  services  ren- 
dered.' '  Each  was  correct  in  principle  and  applicable 
to  the  evidence  and  properly  given. 

It  is  urged  that  the  trial  court  erred  in  refusing  to 
give  instructions  numbers  eight  and  ten  asked  by  ap- 
pellant. Neither  was  supported  by  the  evidence,  nor 
in  harmony  with  the  law  given  for  appellee,  and  there 
was  no  error  in  their  refusal. 

The  verdict  meeting  our  approval,  and  finding  no 
material  error  of  law  in  the  record,  the  judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 


Tillage  of  Hennepin  v.  Alice  Coleman,  Administratrix. 
Gen.  No.  4,766. 

1.  Streets — duty  of  municipality  with  respect  to  condition  of. 
It  is  the  duty  of  cities  and  villages  to  use  reasonable  care  to  keep 
their  streets  in  a  reasonably  safe  condition  for  public  travel,  and 
free  from  obstruction,  but  they  are  not  insurers  against  accident 
to  those  using  them.  It  is  not  necessary  that  a  street  should  be 
absolutely  free  from  imperfections  in  order  to  relieve  the  cities 
and  villages  of  liability.  Reasonable  care  and  reasonable  safety 
is  all  that  the  law  requires  of  cities  and  villages. 

2.  Streets — when  instruction  as  to  duty  of  municipality  urtth 
respect  to  condition  oft  erroneous.  An  instruction  upon  this  subject 
which  invades  the  province  of  the  jury  and  takes  away  from  the 
consideration  of  the  jury  certain  facts  which  bear  upon  the  Ques- 
tion of  the  exercise  of  reasonable  care  by  the  municipality,  is  erro- 
neous. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Putnam  county;  the  Hon.  Leslie  D. 
Puterbauoh,  Judge,  presiding.  Heard  in  this  court  at  the  Octotfer 
term,  1906.  Reversed  and  remanded.  Opinion  filed  March  13,  1907. 
Rehearing  denied  and  opinion  modified  April  10,  1907. 

J.  E.  Tatlob  and  Winslow  Evans,  for  appellant. 
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Babnes  &  Magoon  and  J.  L.  Mxjbphy,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appellee 
in  the  Circuit  Court  of  Putnam  county  to  recover  dam- 
ages for  the  death  of  appellee's  intestate,  John  Francis 
Coleman,  a  child  of  about  five  years,  who  was  killed 
by  a  runaway  team  in  the  village  of  Hennepin,  on  the 
18th  day  of  September,  1905. 

The  declaration  charged  in  substance  that  appellant, 
the  village  of  Hennepin,  was  possessed  of,  and  had 
control  over,  a  certain  public  street  known  as  Second 
street,  with  a  public  sidewalk  or  footway  laid  along 
and  near  the  western  line  of  said  street;  and  that  it 
was  its  duty  to  keep  and  maintain  said  street  and  side- 
walk reasonably  free  and  clear  of  impediments  and 
obstructions  to  travel  and  in  a  proper  and  suitable 
condition  for  persons  using  ordinary  care  to  travel 
thereon  with  safety;  and  alleged  that  it  negligently 
permitted  certain  dangerous  obstructions,  impediments 
and  conditions  to  exist  along  a  part  of  said  street  and 
sidewalk,  and  averred  that  John  Francis  Coleman, 
while  walking  along  said  sidewalk,  in  the  exercise  of 
due  care  for  his  own  safety,  was  unavoidably  struck 
by  a  team  of  runaway  horses,  receiving  injuries 
thereby  which  resulted  in  his  death.  There  was  a  plea 
of  the  general  issue,  a  trial  by  a  jury,  a  verdict  for 
appellee  for  $1,000,  a  motion  for  a  new  trial  overruled, 
judgment  on  the  verdict  and  this  appeal  to  review  such 
judgment. 

The  evidence  shows  the  village  of  Hennepin  to  be 
a  place  of  about  400  inhabitants,  situated  on  the  east 
side  of  the  Illinois  river.  High  street,  the  main  street 
in  the  village,  runs  east  from  the  river  and  is  crossed 
by  a  street  sixty-six  feet  wide,  running  north  and  south, 
called  Second  street,  along  the  center  of  which  is  a 
gravel  track  about  ten  feet  wide.    The  part  of  Second 
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street  south  of  High  street  is  only  two  or  three  blocks 
in  length,  little  used  by  the  public,  with  only  a  few 
families  living  on  it.  A  block  south  of  High  street, 
Second  street  is  crossed  by  another  street,  and  between 
the  two  is  an  alley.  Between  the  alley  and  the  street 
south  of  it  is  a  deep  gully  crossed  by  a  passageway 
sixteen  feet  wide,  formed  by  the  filling  in  above  some 
large  tiles,  which  is  used  by  both  teams  and  foot  pas- 
sengers. At  the  time  of  the  accident,  a  peach  tree 
stood  in  the  street,  on  the  west  side,  between  the  alley 
and  the  gully,  and  this  had  been  enclosed  with  a  wire 
netting  six  or  seven  feet  high  extending  from  an  ice 
house  standing  close  to  the  street  line  to  posts  in  the 
street,  then  to  another  post  near  the  street  line',  and 
from  there  back  to  the  ice  house,  making  an  enclosure 
extending  into  the  street  about  thirteen  feet.  Between 
this  wire  fence  and  the  traveled  street,  was  a  space 
described  by  witnesses  as  from  four  to  eight  feet  wide. 
The  ground  about  this  tree  was  somewhat  higher  than 
its  surroundings,  and  on  the  opposite  side  of  the  street 
was  a  low  spot  filled  in  with  debris. 

On  the  morning  of  the  accident,  a  farmer  was  un- 
loading potatoes  at  the  side  of  the  store  on  the  south- 
west corner  of  High  and  Second  streets,  and  his  horses 
became  frightened  at  a  band  that  was  playing  near 
and  ran  south  on  Second  street.  Appellee  was  walk- 
ing north  on  this  street  with  her  five  year  old  boy 
and  a  baby  in  a  go-cart,  at  the  time.  She  had  passed 
the  gully  and  was  proceeding  along  the  foot  path  near 
the  wire  fence  when  the  runaway  team  approached 
her.  She  testified  that  she  got  in  the  corner  between 
the  wire  fence  and  the  ice  house  north  of  the  tree  with 
her  children,  but  that  she  did  not  stay  there  but  started 
to  go  around  to  the  south  side  of  the  enclosure,  and 
while  so  doing  the  boy  was  struck  by  the  team  and 
killed.  She  also  testified  that  the  wire  fence  had  been 
up  about  two  months  and  that  she  had  passed  it  nearly 
every  day  during  that  time.  The  proof  showed  that 
the  boy  left  his  mother  and  started  to  run  across  the 
street  in  front  of  the  approaching  team. 


The  trial  court  gave  the  jury  the  following  instruc- 
tion on  behalf  of  the  appellee  : 

"If  you  believe  from  the  evidence  that  the  place  in 
question  had  for  a  long  time  prior  to  and  down  to 
the  time  of  the  occurrence  in  question,  been,  and  at 
the  time  in  question  was,  a  public  street  of  said  vilT 
lage  open  to  and  used  by  the  public  for  travel  and 
passage  thereon,  then  it  makes  no  difference  in  the 
issues  involved  in  this  case,  whether  said  street  had 
been  and  was  at  the  point  in  question  traveled  by 
many  persons  and  conveyances,  or  by  only  a  few  per- 
sons and  conveyances ;  or  whether  it  was  a  much  used 
street  or  a  little  used  street;  it  was  the  duty  of  the 
defendant  before  and  down  to  and  at  the  time  m  ques- 
tion, to  have  used  reasonable  care  and  diligence  to  keep 
and  maintain  said  street  for  its  entire  width  in  a  rea- 
sonably safe  and  fit  condition  for  use  and  travel  by 
all  persons  exercising  ordinary  care  for  their  safety. ' ' 

Whether  said  street  had  been  and  was  at  the  point 
in  question  traveled  by  many  persons  and  convey- 
ances, or  by  only  a  few  persons  and  conveyances,  or 
whether  it  was  a  much  used  street  or  a  little  used 
street,  were  facts  which,  together  with  all  the  other 
facts  and  circumstances  in  evidence,  should  have  been 
submitted  to  the  jury  to  be  considered  by  them  in  de- 
termining whether  the  street  was  reasonably  safe  for 
public  travel.  These  facts  were  excluded  from  their 
consideration  by  this  instruction,  and  this,  we  think, 
was  not  proper.  This  instruction  further  imposed 
upon  the  village,  as  a  matter  of  law,  the  duty  of  keep- 
ing the  street  for  its  entire  width,  in  a  reasonably  safe 
condition  for  public  travel.  It  is  the  duty  of  cities 
and  villages  to  use  reasonable  care  to  keep  their  streets 
in  a  reasonably  safe  condition  for  public  travel,  and 
free  from  obstruction,  but  they  are  not  insurers 
against  accident  to  those  using  them.  It  is  not  neces- 
sary that  a  street  should  be  absolutely  free  from 
imperfections  in  order  to  relieve  the  cities  and  villages 
of  liability.  Reasonable  care  and  reasonable  safety  is 
all  that  the  law  requires  of  cities  and  villages.    Vi1 
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lage  of  Lockport  v.  Licht,  221  HI.  35.  It  cannot  be 
said  as  a  matter  of  law  that  grading  or  opening  any 
certain  part  or  number  of  feet  of  the  width  of  a  street, 
would. or  would  not  make  that  street  reasonably  safe 
for  public  travel.  Neither  can  it  be  said  as  a  matter 
of  law  that  a  street  must  be  graded  uniformly  for  its 
entire  width  to  relieve  the  village  from  liability  for 
accidents  occurring  upon  the  street.  It  is  true  that 
in  City  of  Spring  Valley  v.  Gavin,  182  111.  232,  it  was 
held  that  under  the  facts  of  that  case  the  court  did 
not  err  in  giving  an  instruction  which  said  that  a  per- 
son traveling  the  streets  of  a  city  which  are  in  con- 
stant use  by  the  public  has  the  right  to  act  upon  the 
presumption  that  such  streets  are  reasonably  safe  for 
ordinary  travel  throughout  their  entire  width.  But 
the  briefs  in  that  case  when  in  this  court  (81  HI.  App. 
456)  show  that  the  words  "  throughout  their  entire 
width"  in  said  instruction  were  not  criticised  or  dis- 
cussed by  counsel,  and  the  opinion  of  this  court,  which 
the  Supreme  Court  adopted,  shows  that  those  words 
were  not  considered  by  the  court.  The  question  there 
was  whether  it  was  correct  to  say  that  one  using  the 
street  has  a  right  to  act  on  the  presumption  that  it 
was  reasonably  safe  for  travel.  The  case  of  City  of 
East  Dubuque  v.  Burhyte,  173  111.  553,  there  relied 
upon,  contains  no  suggestion  that  a  street  must  be  rea- 
sonably safe  for  travel  for  its  entire  width.  The  facts 
in  the  Gavin  case  bore  no  resemblance  to  the  facts 
here.  There  the  city  left  in  the  street,  close  to  the 
graveled  way  traveled  by  teams,  an  open  ditch  about 
five  feet  deep  and  three  feet  wide,  in  which  a  water 
main  was  to  be  laid,  without  any  light  or  warning  of 
danger.  Gavin  had  no  knowledge  of  the  excavation,  and 
drove  into  it  in  the  night  time.  The  words,  "through- 
out their  entire  width"  in  that  instruction  were  un- 
important and  immaterial  under  the  facts  in  that 
case.  The  accident  here  was  in  broad  daylight,  there 
was  a  considerable  width  of  street  fitted  for  travel,  and 
the  alleged  obstruction  was  not  a  hidden  ditch  or  dan- 
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ger  but  was  a  high  wire  netting  plainly  visible  and 
evidently  put  up  to  prevent  teamsters  from  driving 
against  the  tree  which  stood  in  the  street.  The  in- 
struction here  under  discussion  would  require  appel- 
lant to  fill  and  grade  the  low  part  east  of  the  driveway, 
and  also  to  fill  the  gully  the  whole  width  of  the  street. 
It  was  calculated  to .  mislead  the  jury.  The  cour^ 
should  therefore  have  granted  the  motion  for  a  new 
trial. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Andreas  J.  Lassen  y.  M.  W.  Lake. 

Gen.  No.  4,769. 

1.  Chattel  mortgage — where  must  be  acknowledged.  A  chattel 
mortgage  must  be  acknowledged  by  the  mortgagor  before  a  justice 
of  the  peace  or  before  the  county  judge  of  the  county  where  he  re- 
sides. 

2.  Chattel  mortgage — what  deemed  residence  of  mortgagor.  As 
between  a  man's  place  of  business  and  his  dwelling  house,  his  resi- 
dence is  at  his  dwelling  house;  likewise  a  temporary  residence 
does  not  constitute  his  legal  residence  for  the  purpose  of  the  ac- 
knowledgment of  a  chattel  mortgage. 

Replevin.  Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1906.  Affirmed.  Opinion  filed  March 
13,  1907. 

Edward  D.  Shtjrtlefp,  for  appellant. 

J.  E.  Barber  and  D.  T.  Smiley,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  replevin  brought  by  the  appel- 
lant, Andreas  J.  Lassen,  in  the  Circuit  Court  of  Mc- 
Henry county  against  the  appellee,  M.  W.  Lake,  sheriff 
of  said  county,  to  recover  the  possession  of  certain 
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mortgaged  chattels.  By  stipulation,  the  jury  was 
waived  and  a  trial  had  before  the  court,  resulting  in  a 
judgment  finding  the  right  of  property  in  appellee  and 
for  damages  and  costs  against  appellant. 

The  evidence  shows  that,  on  the  29th  day  of  March, 
1905,  one  Edgar  H.  Eichardson  executed  a  promissory 
note  secured  by  a  chattel  mortgage  of  the  same  date, 
wherein  was  described  the  goods  and  chattels  involved 
in  this  proceeding,  which  was  acknowledged  by  a  jus- 
tice of  the  peace  of  McHenry  county ;  and  that,  on  June 
28,  1905,  appellee,  as  sheriff  of  said  county,  received 
an  execution  on  a  judgment  rendered  in  the  county 
court  of  said  county  in  favor  of  one  Brennan  and 
against  the  said  Richardson,  and  that  the  property  was 
sold  on  the  mortgage  and  immediately  thereafter  seized 
by  appellee  on  the  execution.  It  also  appears  from  the 
evidence,  that  Richardson,  at  the  time  of  the  acknowl- 
edgment of  the  mortgage,  was  operating  a  saloon  in 
Marengo,  McHenry  county,  where  he  frequently  stayed 
over  night  and  during  a  considerable  portion  of  the 
week,  and  when  there,  took  his  meals  at  the  hotel  or 
restaurant  and  slept  in  a  room  over  the  saloon  which, 
in  his  absence,  was  occupied  by  the  porter  or  bar- 
tender; and  that  he  had  a  home  in  Genoa,  DeKalb 
county,  where  he  had  lived  with  his  family  for  thirty 
years  and  to  which  he  returned  every  Saturday  night 
or  Sunday  morning. 

On  the  trial  two  objections  were  made  to  the  validity 
of  the  mortgage  and  are  here  relied  on  to  sustain  the 
judgment;  one,  that  it  was  not  acknowledged  at  the 
place  of  residence  of  the  mortgagor,  and  the  other,  that 
it  did  not  sufficiently  describe  the  note  secured  thereby. 

The  statute  requires  that  chattel  mortgages  shall  be 
acknowledged  before  a  justice  of  the  peace  or  the 
county  judge  of  the  county  where  the  mortgagor  re- 
sides (if  a  resident  of  the  state  at  the  time  of  making 
the  acknowledgment),  section  2,  chapter  95,  Hurd's 
R.  S.  1905.  The  recital  or  representation  in  the  mort- 
gage, that  the  mortgagor  was  of  the  town  of  Marengo, 
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McHenry  county,  did  not  estop  appellee  from  showing 
that  the  mortgagor's  residence  was,  in  fact,  in  some 
other  town  and  county.  Gilbert  v.  Sprague,  196  HI. 
444.  The  rights  of  the  parties  depend,  not  upon  the 
recitals  or  representations  of  the  mortgagor  as  to  his 
residence,  but  upon  the  fact  of  such  residence. 

As  between  a  man's  place  of  business  and  his  dwell- 
ing house,  his  residence  is  at  his  dwelling  house.  Am. 
&  Eng.  Ency.  of  Law,  vol.  24,  page  694,  notes,  2nd 
edition;  Abington  v.  North  Bridgewater,  23  Pick. 
(Mass.)  170.  In  Green  et  al.  v.  Beckwith,  38  Mo.  384,  it 
is  said :  "A  man's  residence,  like  his  domicile  or  usual 
place  of  abode,  means  his  home,  to  and  from  which  he 
goes  and  returns  daily,  weekly  or  habitually  from  his 
ordinary  avocation  and  business  wherever  carried 
on."  The  evidence  in  this  record  all  tends  to  show 
that  the  mortgagor's  domicile,  permanent  home,  place 
of  abode  or  residence,  was,  at  the  time  of  the  acknowl- 
edgment of  the  mortgage,  at  Genoa,  DeKalb  county; 
and  that  his  business  and  residence  in  Marengo,  Mc- 
Henry county,  was  only  of  a  temporary  character, 
and  not  sufficient  to  constitute  a  residence  within  the 
meaning  of  section  2  of  the  Chattel  Mortgage  Act;  and 
the  mortgage  is,  therefore,  void  as  to  creditors. 

It  is,  in  our  opinion,  therefore,  unnecessary  to  deter- 
mine whether  the  note  was  sufficiently  described  in  the 
mortgage,  or  to  consider  the  action  of  the  trial  court 
on  the  proposition  of  law  presented  by  appellant 
thereon.  Finding  no  error  in  this  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


Acme  Harvester  Company  v,  Guy  Chittick. 

Gen.  No.  4,670. 

1.  Expert  witness — what  facts  may  be  established  by  opinions 
of.  It  is  competent  to  show  by  expert  witnesses  that  the  effect  of 
constant  wear  on  a  hardwood  surface  is  to  render  it  smooth. 
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2.  Assumed  bisk — when  question  of,  one  of  fact  for  jury. 
Whether  the  execution  of  an  order  of  a  foreman  was  attended  with 
such  danger  that  a  man  of  ordinary  prudence  having  knowledge 
of  the  situation  would  not  have  incurred  it  is  a  question  of  fact 
for  the  jury  to  determine. 

3.  Assignment  of  ebbor — when  deemed  waived.  An  assignment 
of  error  not  argued  is  deemed  to  have  been  waived  and  will  not  be 
considered  upon  appeal. 

Action  in  case  for  personal  Injuries.  Error  to  the  Circuit  Court 
of  Peoria  county;  the  Hon.  Nicholas  E.  Wobthinqton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Pinkney  &  McRoberts,  for  plaintiff  in  error. 
Dailey  &  Miller,  for  defendant  in  error. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  defendant 
in  error  against  plaintiff  in  error  in  the  Circuit  Court 
of  Peoria  county,  to  recover  damages  for  injuries  sus- 
tained by  defendant  in  error  while  employed  by  plaint- 
iff in  error.  Plaintiff  in  error  operates  a  manufactur- 
ing establishment  near  Peoria  and  makes  all  kinds  of 
farm  machinery,  employing  from  three  hundred  to  six 
hundred  men  according  to  the  season.  Defendant  in 
error  had  been  employed  by  the  Harvester  Company 
about  one  month  prior  to  the  accident,  and  during  this 
time  he  had  worked  around  the  shop  generally.  On  the 
day  of  the  accident,  July  17,  1905,  he  was  ordered  by 
the  foreman  to  work  on  a  certain  joiner  wood-working 
machine,  and  pursuant  to  this  order  he  pushed  a  truck 
load  of  boards  over  to  this  joiner  and  began  running 
the  boards  over  the  machine,  when  his  feet  slipped  on 
the  smooth  floor  and  he  fell  upon  the  machine,  cutting 
off  a  portion  of  his  left  hand. 

The  declaration  charges  that  plaintiff  in  error  failed 
to  provide  a  reasonably  safe  place  for  defendant  in 
error  to  work;  that  defendant  in  error  was  placed 
at  work  on  a  certain  joiner  wood-working  machine, 


the  dangerous  character  of  which  was  unknown  to 
defendant  in  error;  that  the  floor  around  the  machine 
had  become  worn,  smooth  and  slippery  by  walking 
over  the  same  and  by  oil  dripping  upon  the  floor  from 
the  machine ;  that  the  defendant  had  never  worked  on 
said  machine  prior  to  the  day  of  the  accident;  that  while 
working  on  this  joiner,  in  the  exercise  of  ordinary 
care  for  his  own  safety,  his  feet  slipped  on  the  smooth 
floor  and  he  fell  upon  the  machine,  having  a  portion  of 
his  left  hand  cut  off.  A  plea  of  general  issue  being 
filed,  the  case  was  heard  before  a  jury,  which  returned 
a  verdict  of  $6,500  for  defendant  in  error,  on  which 
judgment  was  entered  and  a  writ  of  error  sued  out. 
Plaintiff  in  error  insists  that  there  was  no  evidence 
showing  that  the  floor  was  in  a  slippery  condition  at 
the  time  of  the  accident. 

Herman  Wachter  testified  that  he  had  been  in  the 
employ  of  the  Harvester  Company  as  late  as  July  or 
August,  1904,  and  for  two  or  three  years  prior  thereto; 
that  in  July  or  August,  1904,  one  year  before  the  acci- 
dent, the  floor  around  this  machine  was  slick  and 
smooth  from  constant  wear ;  and  that  it  had  been  in  the 
same  condition  for  two  or  three  years,  during  which 
time  witness  was  employed  by  the  Harvester  Com- 
pany. He  also  testified  that  the  floor  was  made  of 
hard  maple;  that  there  had  been  no  change  in  the  floor 
for  two  or  three  years  prior  to  July  or  August,  1904; 
that  hard  maple  floors  soon  became  slick  and  slippery 
from  constant  wear;  and  that  walking  back  and  forth 
on  this  hard  wood  by  the  side  of  this  particular  ma- 
chine made  the  floor  slippery. 

Lewis  J.  Miff ord  testified  that  he  was  in  the  employ 
of  plaintiff  in  error  as  wood-worker  and  had  been  so 
employed  for  five  or  six  years ;  that  there  had  been  no 
change  in  the  floor  around  this  machine  since  July, 
1904;  in  fact,  since  the  shops  were  built  some  five  years 
.prior  to  the  accident.  Witness  further  testified  that 
he  had  run  the  machine  in  question  and  had  put  rosin 
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on  the  floor  to  keep  from  slipping;  that  the  effect  of 
wear  on  a  hard  maple  floor  is  to  make  it  smooth. 

Defendant  in  error  testified  that  he  traveled  back 
and  forth  by  the  side  of  this  machine  in  doing  his 
work ;  that  he  had  worked  at  this  machine  about  thirty 
minutes  before  the  accident ;  and  that  he  did  not  know 
the  condition  of  the  floor  as  it  was  covered  with  dust 
and  shavings. 

Three  other  witnesses  testified  that  they  were  wood- 
workers by  trade  and  were  familiar  with  hard  woods 
and  the  effect  of  constant  wear  on  a  hard  wood  sur- 
face ;  that  the  effect  of  constant  travel  on  a  hard  maple 
floor  was  to  make  it  smooth. 

There  was  an  objection  to  the  evidence  of  these  wit- 
nesses, so  far  as  they  testified  to  the  effect  of  wear  on  a 
hard  wood  surface,  on  the  ground  that  it  was  not  a 
scientific  question  upon  which  expert  testimony  was 
admissible.  We  do  not  think  this  objection  is  well 
founded.  This  question  was  before  the  Supreme  Court 
in  Weber  Wagon  Company  v.  Kehl,  139  111.  644,  wh?re 
the  court  said:  "Objection  is  made  to  the  opinions  of 
witnesses  to  the  effect  that  a  hard  wood  floor  became 
slippery  by  use  and  a  soft  wood  floor  did  not.  The  wit- 
nesses who  were  allowed  to  give  their  opinions  were 
those  who  had  experience  in  the  use  of  a  shaper,  and 
who  had  acquired  peculiar  skill  in  that  direction,  and 
we  perceive  no  objection  to  their  evidence.' '  Uilder 
this  decision,  the  testimony  of  these  witnesses  was 
clearly  competent,  and  being  so,  there  was  evidence 
tending  to  show  that  the  floor  around  this  machine  was 
slick  and  slippery  at  the  time  of  the  accident.  It  is 
true,  however,  there  was  evidence  tending  to  show  that 
the  floor  around  this  machine  was  not  smooth  and  slip- 
pery and  in  a  dangerous  condition ;  but  we  think  there 
was  sufficient  evidence  that  this  floor  was  slippery  at 
the  time  of  the  accident,  and  that  it  was  worn  so  by 
constant  walking  back  and  forth  at  the  side  of  the  ma- 
chine, to  warrant  its  submission  to  the  jury. 

It  is  further  urged  by  plaintiff  in  error  that  even  if 
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the  machine  was  dangerous  and  the  place  an  unsafe 
one  in  which  to  work  nevertheless  the  defendant  in 
error  had  assumed  the  risk. 

The  evidence  shows  that  the  defendant  in  error  was 
twenty-two  years  of  age  at  the  time  of  the  accident; 
that  he  had  been  a  coal  miner  since  he  was  ten  years 
of  age ;  that  when  he  was  not  engaged  in  coal  mining, 
he  was  railroading;  that  in  1902  he  worked  for  the 
Harvester  Company  about  three  months,  but  not  in  the 
wood-working  department;  that  he  began  work  for 
the  Harvester  Company  the  first  of  June,  1905,  and  his 
business  was  pushing  trucks  from  one  room  to  another 
and  such  other  work  as  the  foreman  directed ;  that  he 
had  never  worked  at  the  machine  where  he  was  injured 
until  a  few  minutes  before  the  accident;  that  he  was 
ordered  to  work  on  this  joiner  by  the  foreman  of  the 
wood- working  department ;  and  that  prior  to  that  time 
defendant  in  error  had  had  no  experience  in  wood- 
working. 

The  evidence  further  tends  to  show  that  defendant 
in  error,  at  the  time  he  was  placed  at  work  on  this 
joiner,  did  not  know  of  the  condition  of  the  floor;  that 
there  was  dust  and  shavings  on  the  floor;  and  that 
there  was  nothing  said  to  him  about  the  slippery  con- 
dition of  the  floor  alongside  of  this  joiner. 

In  Springfield  Boiler  Company  v.  Parks,  222  111. 
355,  the  court  said:  "It  is  the  settled  law  of  this  state 
that  where  a  servant  engages  to  perform  service  for 
another  he  does  so  in  view  of  the  risks  incident  to  his 
employment,  and  that  he  will  be  presumed  to  have  con- 
tracted with  reference  to  such  risks  and  to  have  as- 
sumed the  same,  and  if  he  receive  an  injury  resulting 
from  the  incidental  risks  and  hazards  ordinarily  con- 
nected with  such  employment  he  cannot  hold  the  mas- 
ter responsible.  This  general  rule  has,  however,  like 
most  general  rules,  its  exceptions,  one  of  which  is,  that 
when  the  servant  is  directed  by  the  master,  or  one  who 
stands  to  the  servant  in  the  place  of  the  master,  to 
encounter  a  danger,  and  the  servant,  by  reason  of  such 
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direction,  does  encounter  the  danger  and  is  injured,  the 
master  cannot  escape  liability  unless  the  danger  which 
the  servant  is  directed  to  encounter  is  so  apparent  that 
an  ordinarily  prudent  person  would  not  have  encount- 
ered it,  in  which  event  the  master  escapes  liability  on 
the  ground  of  contributory  negligence  on  the  part  of 
the  servant,  rather  than  that  of  assumed  risk."  Illir 
nois  Steel  Co.  v.  Schymanowski,  162  111.  447 ;  Offutt  v. 
World's  Columbian  Exposition,  175  id.  472;  Graver 
Tanks  Works  v.  O'Donnell,  191  id.  236;  Illinois  Steel 
Co.  v.  McFadden,  196  id.  344;  Illinois  Central  Railroad 
Co.  v.  Sporleder,  199  id.  184;  Chicago  &  Eastern  Illi- 
nois Railroad  Co.  v.  Heerey,  203  id.  492. 

Under  the  evidence  in  this  case,  it  cannot  be  said,  as 
a  matter  of  law,  that  the  defendant  in  error  assumed 
the  risk  of  this  employment.  In  Offutt  v.  World's 
Columbian  Exposition,  175  111.  472,  tie  court  said: 
"  Under  the  evidence  it  cannot  be  assumed,  as  a  .matter 
of  law,  that  the  danger  was  so  imminent  that  no  man 
of  ordinary  prudence  having  knowledge  of  it  would  in- 
cur it.  The  rule  is,  that  where  the  servant  is  injured 
while  obeying  the  orders  of  his  master  to  perform 
work  in  a  dangerous  manner  the  master  is  liable,  un- 
less the  danger  is  so  imminent  that  a  man  of  ordinary 
prudence  would  not  incur  it."  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447,  and  cases  cited ;  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak,  148  id.  573;  West 
Chicago  Street  Railroad  Co.  v.  Dwyer,  162  id.  482.  As 
was" said  in  Springfield  Boiler  Co.  v.  Parks,  supra,  the 
question  whether  the  execution  of  the  order  of  the 
foreman  was  attended  with  such  danger  that  a  man  of 
ordinary  prudence,  having  a  knowledge  of  the  situa- 
tion, which  the  defendant  in  error  had,  would  have  in- 
curred the  danger,  was  one  of  fact  for  the  jury  to 
determine. 

It  is  next  urged  by  plaintiff  in  error  that  the  court 
erred  in  refusing  to  instruct  a  verdict  for  plaintiff  in 
error.  In  E.,  J.  &  E.  Ry.  Co.  v.  Hoadley,  220  111.  462, 
the  court  said:    "The  peremptory  instruction  offered 


Second  District— A.  D.  1907.  617 

Lyons  v.  Hammond  Elevator  Co. 

by  appellant  at  the  close  of  all  the  evidence  in  the  case 
presents  the  question  whether  there  is  in  this  record 
&ny  evidence  which,  with  the  inferences  reasonably  to 
be  drawn  therefrom,  is  sufficient  to  support  a  verdict 
for  tlje,  plaintiff/ 9  Illinois  Central  Railroad  Co.  v. 
Swift,  213  HI.  307 ;  Indiana,  Illinois  and  Iowa  Railroad 
Co.  v.  Otstot,  212  id.  429.  The  evidence  in  this  case 
was  ample  to  sustain  the  verdict  and  the  court  did  not 
err  in  refusing  to  take  the  case  from  the  jury. 

Plaintiff  in  error  also  assigns  as  error  that  the  dam- 
ages are  excessive,  but  this  assignment  is  not  urged  in 
the  argument  and  it  must,  therefore,  be  considered  as 
waived.  Keyes  v.  Kimmel,  186  HI.  109;  I.  C.  R.  R.  Co. 
v.  Burke,  112  111.  App.  415. 

Finding  no  error  the  judgment  of  the  court  below  is 
affirmed.' 

Affirmed. 


J.  G.  Lyons  y.  Hammond  Elevator  Company. 

Gen.  No.  4,773. 

1.  Writ  of  ebror — who  must  be  parties  to.  All  parties  to  a  judg- 
ment below  who  are  made  parties  to  the  writ  of  error  proceeding, 
all  the  plaintiffs  or  all  the  defendants  in  the  original  case  who  are 
liable,  must  be  joined  therein;  and  it  is  competent  for  one  to  join 
the  others  without  their  consent. 

Action  in  assumpsit  Error  to  the  Circuit  Court  of  Livingston 
county;  the  Hon.  Thomas  M.  Harris,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1906.  Vacated.  Opinion  filed  March 
13,  1907. 

A.  C.  Norton  and  B.  B.  Campbell,  for  plaintiff  in 
error. 

White  &  Ttjesburg  and  Kern  &  Brown,  for  defend- 
ant in  error. 
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Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  assumpsit  brought  in  the  Circuit 
Court  of  Livingston  county  by  plaintiff  in  error 
against  defendant  in  error  and  W.  B.  Lundy,  termin- 
ating there  in  a  verdict  and  judgment  against  Lundy, 
and  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
in  error. 

Plaintiff  sued  out  a  writ  of  error,  but  has  not 
brought  Lundy  into  this  court,  and  does  not  name  him 
as  one  of  the  parties  to  this  suit  in  his  assignment  of 
errors.  We  have  not,  therefore,  all  the  parties  to  this 
record  and  judgment  before  us.  If  we  permitted  this 
case  to  proceed  to  judgment,  at  the  next  term  or  at  any 
time  within  the  limitation  of  a  writ  of  error,  Lundy 
might  sue  out  another  writ  of  error  here,  omitting  the 
Hammond  Elevator  Company  as  a  party,  and  this 
court  would  be  required  to  review  and  pass  on  the 
same  record  twice.  Such  is  not  the  practice.  Upon  a 
writ  of  error,  the  record  in  this  court  must  agree  with 
the  record  below.  A  writ  of  error  is  a  new  suit,  and 
all  the  plaintiffs  or  all  the  defendants  in  the  original 
case  who  are  alive  must  be  joined  in  the  writ  of  error, 
and  it  is  competent  for  one  to  "join  the  others  without 
their  consent.  The  reason  for  the  rule  is  apparent: 
If  one  defendant  or  plaintiff  can  prosecute  a  writ  of 
error,  each  of  his  co-defendants  or  co-plaintiffs  may 
do  likewise,  and  as  many  writs  might  be  sued  out  as 
there  were  plaintiffs  or  defendants.  Fraser  v.  Fraser, 
110  111.  App.  619,  and  cases  there  cited. 

Lundy  must  be  brought  into  this  court  by  either 
procuring  his  entry  of  appearance,  or  by  scire  facias, 
to  hear  the  errors  assigned.  Until  all  the  parties  are 
before  us,  we  shall  not  have  jurisdiction  to  determine 
the  correctness  of  the  proceedings  below. 

The  order  taking  the  cause  for  hearing  is  vacated. 

Vacated. 
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W.  E.  Clark  ?•  Carl  A.  Hemmingson. 
Gen.  No.  4,776. 

1.  Abgument  of  counsel — how  cannot  oe  preserved  for  review. 
Remarks  made  by  counsel  in  his  argument  to  the  jury  cannot  be 
preserved  for  review  by  affidavit  They  must  be  set  forth  in  the 
bill  of  exceptions. 

2.  Verdict — when  set  aside.  Where  the  evidence  apparently 
preponderates  for  the  appellant  and  there  is  some  error  appearing 
in  the  record,  together  with  an  affidavit  showing  newly  discovered 
evidence,  the  verdict  will  be  set  aside  and  a  new  trial  awarded  in 
the  interests  of  justice. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  William  H.  Gest,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Reversed 
and  remanded.    Opinion  filed  March  13,  1907. 

Burton  F.  Peek,  Seaele  &  Marshall  and  Cyrus  E. 
Dietz,  for  appellant. 

J.  B.  &  J.  L.  Oakleap  and  J.  T.  &  S.  B.  Kenworthy, 
for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appel- 
lee against  appellant  and  the  Clark  Manufacturing 
Company  to  recover  for  injuries  claimed  to  have  been 
sustained  by  appellee  in  a  runaway  caused  by  appel- 
lant's negligent  management  of  an  automobile.  The 
declaration  in  two  counts  charged  in  substance  that 
appellant  carelessly  and  negligently  propelled  an  auto- 
mobile so  as  to  frighten  appellee's  horse,  and  that  by 
reason  thereof,  the  horse  ran  away  and  appellee  was 
thrown  from  the  wagon  and  injured.  There  was  a  plea 
of  the  general  issue,  a  trial  before  a  jury,  resulting 
in  a  verdict  for  appellee  for  $1,000  against  appellant, 
motion  for  a  new  trial  overruled  and  judgment  entered 
on  the  verdict,  from  which  this  appeaj  is  prosecuted. 
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The  evidence  shows  that  Fourth  avenue  runs  east 
and  west  through  Moline,  and  crossing  it  are  streets 
numbered  consecutively  from  one  to  fourteen,  First 
street  being  near  the  westerly  line  of  the  city.  At  the 
time  of  the  accident  appellee  was  driving  in  a  delivery 
wagon  from  the  west  on  the  south  side  of  the  street 
car  tracks  on  Fourth  avenue.  Appellant  was  running 
his  automobile,  which  was  a  small  runabout,  west  on 
the  north  side  of  Fourth  avenue,  having  come  from  the 
factory  which  is  situated  at  the  southwest  corner  of 
Fourth  avenue  and  Fourteenth  street. 

Appellee  testified  that  when  near  Ninth  street,  he 
saw  the  automobile  of  appellant  standing  near  the 
curb  on  the  north  side  of  Fourth  avenue,  between 
streets  ten  and  eleven,  facing  the  east ;  that  the  driver 
of  the  machine  was  on  the  ground  examining  the  ma- 
chine ;  that  as  appellee  proceeded  east  and  approached 
the  machine,  the  man  got  in,  and  as  appellee  passed  the 
point  where  the  machine  stood  it  was  started,  and  the 
horse  began  to  shy  as  the  automobile  came  nearer; 
that  the  horse  began  to  run  and  continued  running 
until  it  got  beyond  the  control  of  appellee  as  it  pro- 
ceeded down  Fourth  avenue  with  appellant's  automo- 
bile following;  when  near  Fourteenth  street,  the  line 
broke  and  appellee  was  thrown  out  and  injured. 

Appellant  testified  that  as  he  proceeded  west,  near 
the  intersection  of  Twelfth  street,  he  saw  appellee  com- 
ing down  Fourth  avenue  on  the  opposite  side  about 
250  feet  west  of  appellant,  and  at  that  time  his  horse 
was  running  away;  that  appellee,  when  within  fifty 
feet  of  appellant,  called  to  appellant  to  stop  his  ma- 
chine, and  that  appellant  immediately  did  so;  that 
when  the  horse  passed  him,  he  was  standing  still  with 
his  machine  facing  the  west;  that  there  was  no  noise 
from  the  machine  except  a  slight  noise  from  the  chain ; 
that  he  did  not  go  farther  west  than  Twelfth  street 
on  the  day  of  the  accident,  and  that  after  the  horse 
passed  him,  he  turned  his  machine  about  and  went  east 
to  see  how  badly  appellee  was  injured. 


The  two  theories  of  the  accident  cannot  both  be 
correct.  If  appellant  was  east  of  Twelfth  street,  with 
his  machine  facing  the  west,  when  appellee  passed, 
then  appellee  did  not  see  him  near  Tenth  street  and 
was  not  followed  by  appellants  automobile.  Appel- 
lant was  corroborated  by  the  testimony  of  Hugo 
Stange  that  on  the  day  of  the  accident  he  was  at  his 
place  of  business  at  the  corner  of  Eleventh  street  and 
Fourth  avenue;  that  he  first  saw  the  horse  running 
away  at  the  intersection  of  Eleventh  street  and  Fourth 
avenue;  that  he  watched  it  until  it«got  to  Twelfth 
street;  that  he  saw  Clark's  automobile  between  Thir- 
teenth street  and  Twelfth  street;  that  he  watched  the 
horse  running  until  it  got  near  Fourteenth  street,  when 
appellee  was  thrown  out;  that  at  the  time  he  saw  the 
horse  running  away  Clark's  automobile  was  coming 
west  and  was  about  seventy-five  feet  from  the  inter- 
section of  Fourth  avenue  and  Twelfth  street,  coming 
toward  the  witness. 

Appellant  sought  to  show  that  the  horse  had  run 
away  on  previous  occasions,  and  that  its  reputation 
was  that  of  a  runaway  horse ;  and  he  further  sought  to 
show  that  the  horse  had  previously  run  away  while  ap- 
pellee was  driving.  Perhaps  some  of  the  interrogator- 
ies by  which  this  evidence  was  sought  to  be  introduced 
were  in  questionable  form,  but  on  the  whole  appellant 
was  entitled  to  this  proof.  Even  if  appellee  did  not 
know  that  it  was  a  runaway  horse,  yet,  if  in  fact  it  was 
of  a  vicious  disposition  and  accustomed  to  run  away,  it 
might  be  that  the  jury,  that  fact  being  shown,  would 
conclude  that  the  cause  of  the  runaway  was  not  appel- 
lant's automobile.  The  jury  might  have  conclude^ 
that  the  runaway  was  caused  by  the  vicious  dispositic 
of  the  horse,  even  if  they  believed  that  appellan 
machine  was  between  Ninth  and  Tenth  streets  as 
tified  to  by  appellee. 

As  to  the  cause  of  the  runaway,  appellee  is  nc 
roborated.    It  is  true  that  John  Hemmingson,  a* 
of  appellee,  testified  to  certain  conversations  I 
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W.  E.  Clark  subsequent  to  the  accident,  but  we  see 
nothing  in  these  conversations  which  corroborates  ap- 
pellee's  evidence  as  to  the  cause  of  the  runaway. 

The  instruction  which  appellant  requested,  calling 
for  the  jury  to  compare  the  manner  in  which  appellant 
managed  his  automobile  with  the  way  other  people 
managed  their  automobiles,  was  properly  refused.  It 
is  not  the  law  that  if  appellant  managed  his  automobile 
as  carefully  as  the  other  men  managed  their  automo- 
biles, that  he  is  free  from  liability.  It  may  be  that 
other  men  manage  their  autoibobiles  carelessly  and 
negligently.  The  true  test  must  be  whether  appellant 
managed  his  automobile  with  such  care  and  caution  as 
a  reasonably  prudent  person  would  under  like  circum- 
stances, and  if  not,  whether  his  failure  to  use  such  care 
and  caution  caused  this  horse  to  run  away. 

After  the  trial  appellant  discovered  a  witness  who,  it 
appears  from  an  affidavit  of  appellants  attorney  used 
in  support  of  the  motion  for  a  new  trial,  will  testify 
that  at  the  time  of  the  accident  witness  was  employed 
at  a  barber  shop  situated  at  the  corner  of  Eleventh 
street  and  Fourth  avenue;  that  witness  knew  the 
relative  positions  of  the  horse  and  appellant's  auto- 
mobile at  the  time  the  horse  passed  Eleventh  street; 
that  immediately  prior  to  the  accident,  he  saw  appel- 
lee driving  the  horse  in  question  easterly  on  Fourth 
avenue  at  Tenth* street,  at  which  time  the  horse  was 
running  away;  that  the  horse  continued  to  run  down 
Fourth  avenue  and  beyond  Eleventh  street;  that  he 
watched  the  horse  and  wagon  tmtil  the  appellee  was 
thrown  out;  that  when  the  horse  and  wagon  passed 
Eleventh  street,  W.  E.  Clark  was,  with  his  automobile, 
east  of  Twelfth  street;  that  long  before  appellee 
and  appellant  passed  the  horse  was  running  beyond 
control  of  appellee;  and  that  witness  saw  an  auto- 
mobile following  close  on  the  running  horse  until  said 
automobile  reached  Eleventh  street,  when  it  disap- 
peared, going  south.  The  affidavit  showed  the  de- 
parture of  the  witness  from  the  state,  and  a  search  for 
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him,  and  an  excuse  for  failing  to  produce  the  affidavit 
of  the  witness.  Appellant  also  filed  an  affidavit  in  sup- 
port of  his  motion  for  a  new  trial,  setting  out  alleged 
improper  remarks  of  counsel  for  appellee  at  the  trial, 
and  asked  for  a  new  trial  upon  that  ground.  The  af- 
fidavit was  stricken  from  the  files,  and  properly.  Re- 
marks of  that  kind  can  only  be  reviewed  and  presented 
to  this  court  by  a  bill  of  exceptions  showing  a  ruling  of 
the  trial  judge  to  the  remarks  at  the  time  they  were 
made.  The  bill  of  exceptions  in  this  case  contains  no 
such  remarks,  therefore  they  cannot  be  considered  by 
the  court.  "Such  matters  cannot  be  shown  in  that 
way,  but  can  only  be  made  a  part  of  the  record  by  a 
proper  recital  in  the  bill  of  exceptions.  What  is  done 
by  the  judge  or  what  occurs  in  his  presence  is 
within  his  knowledge  and  must  be  recited  over  his  cer- 
tificate, and  cannot  be  made  a  part  of  the  record  by  ex 
parte  affidavits.  Mayes  v.  People,  106  HI.  302;  Scott 
v.  People,  141  111.  195.  It  would  be  *  just  as  proper  to 
show  the  rulings  and  holdings  of  the  court  in  the  course 
of  a  trial,  and  what  instructions  were  given  or  refused, 
by  affidavit,  as  to  show  in  that  way  what  was  attempted 
here."  Peyton  v.  Village  of  Morgan  Park,  172  LI. 
102.  But  if  the  remarks  were  as  stated  in  the  affidavit, 
and  had  been  properly  preserved,  we  should  regard 
them  as  reversible  error. 

There  is  an  apparent  preponderance  of  the  evidence 
in  favor  of  appellant.  The  evidence  tends  strongly  to 
show  that  the  horse  was  not  frightened  by  the  machine 
of  appellant,  and  that  said  machine  was  not  near  the 
place  where  the  horse  started  to  run.  It  is  apparent 
that  if  appellant's  machine  was  near  Twelfth  street  at 
the  time  of  the  accident,  appellant  could  not  have  been 
responsible  for  the  horse  running  away.  If  this  record 
satisfied  us  that  justice  had  been  done,  we  might  not  be 
inclined  to  send  the  case  back  to  the  trial  court  on  ac- 
count of  the  rejection  of  evidence  above  mentioned  or 
the  newly  discovered  evidence;  but  when  all  the  evi- 
dence, and  the  rejection  of  the  evidence  and  the  affidavit 
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of  newly  discovered  evidence  are  considered,  we  think 
that  a  new  trial  should  be  granted  in  furtherance  of 
justice. 

For  the  reasons  stated,  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mississippi  Yalley  Traction  Company  et  al.  y.  Mathew 

B.  Coburn. 

Gen.  No.  4,777. 

1.  Rulb — question  of  power  of  conductor  to  waive,  for  jury. 
Whether  a  <  conductor  has  authority  to  overcome  a  notice  posted 
in  a  car  and  to  waive  a  rule  of  the  company  expressed  in  such 
notice,  is  a  question  for  the  jury. 

2.  Arguments  of  counsel — what  improper.  Arguments  of  coun- 
sel which  are  outside  of  the  evidence  and  which  have  a  tendency 
to  Inflame  the  jury  are  improper  and  are  ground  for  a  new  trial. 

3.  Instruction — error  to  refuse,  which  is  correct  in  law  and 
presents  proper  theory  of  defense.  An  instruction  which  states  a 
correct  principle  of  law  and  which  is  applicable  to  the  evidence 
and  which  presents  a  theory  of  defense  supported  by  evidence 
should  be  given. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  county.;  the  Hon.  William  H.  Gest,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Reversed 
and  remanded.    Opinion  filed  March  13,  1907. 

Burton  F.  Peek,  Searle  &  Marshall,  and  Cyrus  E. 
Dietz,  for  appellants. 

W.  R.  Moore,  for  appellee, 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellant,  the  Moline,  East  Moline  &  Watertown 
Railway  Company,  owned  the  tracks  over  which  appel- 
lant, the  Mississippi  Valley  Traction  Company,  was 
operating  cars,  on  one  of  which  appellee  was  riding  at 
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the  time  of  the  accident.  These  cars  were  operated 
from  some  point  within  the  city  of  Moline  through  the 
village  of  East  Moline  to  the  village  of  Watertown. 
On  the  evening  of  December  4,  1903,  appellee  boarded 
a  car  at  Twenty-third  street  in  Moline,  intending  to  go 
to  Watertown ;  and  was  riding  on  the  front  platform  of 
a  west-bound  car,,  when  at  Seventh  street,  in  East  Mo- 
line, where  the  tracks  turn  at  right  angles,  the  speed 
not  having  been  slackened  in  time,  the  car  left  the  tracks 
and  ran  about  170  feet,  was  turned  over,  and  appellee 
was  caught  under  the  car,  receiving  serious  injuries  to 
his  shoulder  and  right  arm. 

Appellee  brought  this  suit  to  recover  damages  for 
the  injury  so  sustained,  charging  in  each  count  of  the 
declaration  that  he  was  a  passenger  on  said  car,  and 
was  in  the  exercise  of  due  care  at  the  time  of  the  acci- 
dent. The  generaMssue  being  filed,  a  trial  was  had 
before  a  jury,  resulting  in  a  verdict  of  $5,000  for  ap- 
pellee. A  motion  for  a  new  trial  was  overruled  and 
judgment  entered  on  the  verdict,  from  which  judg- 
ment this  appeal  is  prosecuted. 

The  main  defenses  were,  that  appellee  was  wrong- 
fully on  the  front  platform;  that  his  misconduct  and 
that  of  his  companion  contributed  to  the  accident ;  and 
that  he  was  not  a  passenger. 

It  appears  from  the  evidence  that  the  following 
notice  was  posted  on  the  front  platform : 

"Notice.  No  person  allowed  to  ride  on  the  front 
platform  with  the  motorman,  except  the  dispatcher, 
without  written  permit  from  the  office.  Mississippi 
Valley  Traction  Company.  Sttiart  W.  Wise,  Gen. 
Manager/ ' 

When  appellee  attempted  to  board  the  car  at  the 
rear,  the  conductor  directed  him  and  his  companion 
to  go  upon  the  front  platform.  There  was  evidence 
tending  to  show  that  appellee  knew  of  the  notice  and 
the  rule  of  the  company  in  that  particular,  and  other 
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evidence  tending  to  show  that  he  did  not  know  of  the 
rule  or  notice;  and  there  was  evidence  that  he  had 
repeatedly  been  allowed  to  ride  upon  the  front  plat- 
form of  these  cars.  Whether  the  conductor  had 
authority  to  overcome  the  notice  and  waive  the  rule 
of  the  company  was  a  question  of  fact  for  the  jury. 

We  will  only  state  further  so  much  of  the  evidence 
as  is  necessary  to  determine  the  correctness  of  the 
ruling  of  the  trial  court  upon  certain  instructions  re- 
quested by  appellants  and  refused,  and  certain  evi- 
dence offered  by  them  and  not  admitted. 

It  appears  that  appellee,  then  thirty-four  years  of 
age,  in  company  with  his  brother-in-law,  Harry  Car- 
raher,  seventeen  years  old,  on  the  evening  of  the  acci- 
dent, came  from  Watertown  to  Moline  over  the  electric 
road.  They  and  the  proprietor  of  a  restaurant  went 
to  a  saloon,  where  appellee  took  wine  and  Carraher  a 
gjass  of  beer.  Later,  appellee  and  Carraher  boarded 
a  car  for  Watertown  at  a  point  where  the  street  car 
line  crosses  a  railroad  track,  getting  on  at  the  rear 
platform  while  the  car  was  moving  slowly.  They 
were  told  by  the  conductor  to  go  to  the  front  plat- 
form, which  they  did  from  the  outside  of  the  car.  The 
conductor  went  with  them  to  the  front  platform  and 
the  car  stopped  for  the  passage  of  a  freight  train  over 
the  railroad  tracks,  after  which  the  conductor  flagged 
his  car  over  the  crossing.  It  is  clear  from  the  evidence 
that  at  the  saloon  Carraher  bought  a  bottle  of  whiskey 
and  carried  it  away  with  him,  and  it  is  also  clear  that 
neither  Carraher  nor  appellee  paid  their  fare;  ap- 
pellee having  testified  that  he  supposed  that  Carraher 
paid  it,  which  he  did  not  do.  After  leaving  Moline,  the 
conductor  came  to  the  front  platform  and  asked  ap- 
pellee or  his  partner  if  they  had  any  whiskey.  Car- 
raher produced  his  whiskey  and  the  conductor  and 
motorman  each  took  a  drink  from  the  bottle,  the  con- 
ductor going  away  without  asking  for  their  fares.  One 
witness  testified  that  appellee  took  a  drink,  but  there 
was  other  evidence  that  appellee  did  not  drink  while 


on  the  car.  A  short  time  before  the  car  left  the  track, 
the  conductor  came  to  the  front  platform  and  he  and 
the  motorman  and  Carraher  each  took  another  drink 
from  the  same  bottle.  At  this  time  the  conductor  did 
not  call  for  their  fares.  The  evidence  shows  that  the 
car  ran  unusually  fast,  and  that  it  did  not  slacken  as  it 
approached  the  curve  where  the  accident  occurred. 
After  the  accident,  appellee  was  found  pinioned  under 
the  front  end  of  the  overturned  car.  It  was  some  time 
before  he  could  be  released,  and  whiskey  was  given 
him  during  the  time  that  he  was  under  the  car.  After 
being  removed,  he  was  taken  to  a  doctor's  office,  and 
from  there  to  the  hospital,  where  his  injuries  were 
treated.  The  doctor  testified  that  appellee  was  drunk 
and  that  he  smelted  whiskey  upon  him. 

Appellants  offered  a  number  of  instructions  upon 
the  theory  that  if  appellee  and  Carraher  went  upon 
the  front  platform  by  collusion  with  the  conductor, 
with  the  intention  that  they  should  not  pay  fare,  but 
that  they  should  furnish  whiskey  to  the  conductor  and 
motorman  in  lieu  of  fare,  and  that  they  did  so  furnish 
whiskey,  then  the  relation  of  passenger  and  carrier  did 
not  exist,  and  appellants  were  not  liable  to  appellee 
as  their  passenger.  Upon  a  careful  examination  of 
the  entire  evidence,  we  conclude  that  there  was  suffi- 
cient evidence  upon  this  subject  to  require  the  court 
to  give  a  proper  instruction  submitting  that  theory  of 
the  defense  to  the  jury.  Many  of  the  instructions 
offered  on  this  subject  by  appellant  were  for  one 
reason  and  another  incompetent  and  imperfect;  but 
we  conclude  that  an  instruction  offered  by  appellants, 
and  indicated  in  the  record  as  number  39,  was  a  cor- 
rect instruction  on  that  subject,  and  that  it  was  error 
to  refuse  it.  The  court  gave  no  instruction  upon  this 
subject,  but  did  give  an  instruction  embodying  an  ab- 
stract proposition  of  law  for  appellee,  laying  down  cor- 
rectly the  duty  of  a  carrier  to  its  passengers,  without 
any  suggestion  therein  that  there  could  be  any  othe^ 
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conclusion  in  the  case  than  that  appellee  was  a  pas- 
senger of  appellants  at  the  time  of  the  accident. 

Appellee  testified  that  his  injured  arm  was  shrunken 
and  not  as  large  as  the  other,  and  he  exhibited  it  to 
the  jury.  There  was  medical  testimony  that  the  arm, 
when  first  taken  out  of  the  sling  in  which  it  had  been 
carried,  was  atrophied,  but  that  the  atrophy  had  par- 
tially, at  least,  disappeared.  Appellee  also  testified 
that  he  had  not  used  his  arm  since  the  accident,  some 
two  years  before  the  trial,  and  that  he  could  not  use  it. 
A  witness  testified  to  seeing  him  use  his  arm  when  he 
had  reason  to  suppose  that  he  was  not  observed,  and 
to  his  dropping  it  by  his  side  the  instant  he  discovered 
the  witness  looking  at  him.  Appellants  sought  to 
prove  by  medical  witnesses  the  effect  upon  an  arm 
as  to  atrophy  of  carrying  it  hanging  by  the  side  for 
two  years  without  using  it.  The  court  permitted  ap- 
pellants to  prove  the  effect  of  such  non-use  on  the 
joints,  but  sustained  the  objections  to  other  questions 
tending  to  show  its  effect  upon  the  arm  as  to  atrophy. 
Some  of  these  questions  were  imperfectly  framed, 
though  that  was  not  the  ground  of  objection,  but  some 
of  them  were  properly  framed,  and  in  our  judgment 
the  court  erred  in  sustaining  these  objections.  If  the 
jury  had  concluded  that  the  present  atrophied  condi- 
tion of  appellee's  arm  was  due  to  non-use,  and  that  he 
could  have  used  the  arm,  but  purposely  refrained  from 
doing  so,  it  may  be  that  these  damages,  which  are 
heavy,  would  have  been  less. 

Counsel  for  appellee,  in  his  closing  address  to  the 
jury,  made  a  number  of  remarks  which  were  improper 
and  not  based  upon  the  evidence,  and  were  calculated 
to  be  highly  prejudicial  to  appellants.  The  court  sus- 
tained objections  to  some  of  these  remarks,  but  practi- 
cally overruled  many  of  them.  We  are  of  the  opinion 
that  the  objections  should  have  been  sustained  in  many 
cases  where  they  were  overruled,  and  that  counsel  for 
appellee  ought  not  to  have  been  permitted  to  pursue 
that  line  of  argument,  not  based  upon  the  evidence  and 
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only  calculated  to  inflame  the  jury  against  the  appel- 
lants. Each  party  should  be  confined  to  a  fair  argu- 
ment of  the  case  actually  on  trial. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Marquette  Cement  Manufacturing  Company  t.  Grant 

Williams. 

Gen.  No.  4,778. 

1.  Re-dibect  examination — what  not  proper  upon.  It  Is  not  com- 
petent to  ask  a  witness  upon  re-direct  examination  whether  he  made 
a  statement  which  upon  direct  examination  he  has  denied  to  have 
made  but  which  upon  cross  examination  he  has  admitted  making. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Richard  M.  Skinneb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

McDotjgall,  Chapman  &  Bayne  and  Duncan,  Doyue 
&  O'Conob,  for  appellant. 

Thomas  Kennedy,  Elmeb  E.  Eobebts  and  Bbowne 
&  Wiley,  for  appellee. 

Mb.  Justice  Wellis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appellee, 
Grant  Williams,  in  the  Circuit  Court  of  LaSalle 
county,  against  appellant,  The  Marquette  Cement 
Manufacturing  Company,  to  recover  for  injuries  al- 
leged to  have  been  sustained  by  him  while  employed  in 
appellant's  cement  works. 

The  declaration,  after  certain  counts  thereof  had 
been  dismissed,  charged  in  substance  that  appellant 
was  engaged  in  the  manufacture  of  cement  and  had 
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in  its  plant  certain  electric  motors,  one  of  which  was 
so  situated  that  its  starting  machinery  or  switch  was 
not  visible  from  the  motor;  that  said  motor  got  out 
of  repair,  and  that  it  was  the  duty  of  appellee  to  stop 
and  repair  it  when  so  ordered  by  appellant's  electri- 
cian ;  and  that  said  electrician  was  not  a  fellow-servant 
with  appellee ;  and  averred  that  while  appellee  was  so 
engaged  in  repairing  said  motor  under  the  orders  of 
the  electrician,  and  in  the  exercise  of  due  care  for  his 
own  safety,  appellant  negligently  started  the  motor, 
and  thereby  the  right  hand  and  wrist  of  appellee  were 
caught  and  so  injured  that  an  amputation  thereof  was 
necessary.  There  was  a  plea  of  the  general  issue,  a 
trial  had  before  a  jury,  resulting  in  a  verdict  for  $7,500 
for  appellee,  motions  for  a  new  trial  and  in  arrest  of 
judgment  overruled,  judgment  entered  on  the  verdict 
for  $7,500  and  costs,  and  this  appeal  to  review  the 
proceedings. 

On  the  main  floor  of  one  of  the  buildings  of  appel- 
lant's plant,  there  were  nine  motors,  eight  of  them  hav- 
ing a  switch  near  by  to  cut  out  or  disconnect  them, 
while  the  ninth,  the  one  on  which  appellee  was  in- 
jured, had  its  switch  in  the  basement,  out  of  sight  of 
a  person  at  the  motor.  On  January  30,  1903,  the  day 
of  the  accident,  appellee  and  Fred  McNeil  were  work- 
ing on  electrical  work.  The  ninth  motor  got  out  of 
oil  and  very  hot  and  was  likely  to  catch  fire  and  burn 
out.  This  had  happened  to  another  motor  some  days 
before,  and  McNeil  had  then  told  appellee  to  watch 
and  prevent  their  burning  out  and  repair  them.  When 
appellee  found  the  motor  likely  to  get  on  fire  in  a  few 
minutes,  burn  out  and  destroy  valuable  machinery,  he 
went  to  John  Coleman,  foreman  for  appellant,  and 
told  him  the  condition  of  the  motor ;  but  Coleman  re- 
fused to  have  it  stopped  as  there  was  certain  work 
to  be  done  by  that  particular  motor  at  the  time.  Ap- 
pellee then  went  to  McNeil,  who  was  in  the  engine 
room,  and  told  him  they  would  lose  a  motor  in  a 
few  minutes  if  something  was  not  done.    McNeil  ran 
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down  and  looked  at  it  with  appellee,  then  stepped  a 
few  feet  aside,  talked  with  Coleman  a  few  minutes, 
came  back  and  told  appellee  to  go  down  and  shut  off 
the  switch,  and  come  back  and  repair  the  motor,  and 
he  would  watch  and  see  that  no  one  started  it  while 
it  was  being  repaired.  Appellee  ran  down  stairs  to 
the  switch,  pulled  the  lever  over  and  dropped  it  down, 
then  slid  the  switch  bar  off  the  button  it  rested  on 
while  in  operation,  and  went  to  William  Crockett,  who 
was  in  charge  down  stairs,  and  told  him  what  he  had 
done,  that  he  was  going  to  repair  the  motor,  and  not 
to  let  anyone  start  it  until  he  was  through.  Crockett 
seems  to  have  understood  what  was  said.  Appellee 
then  went  back  to  the  motor,  and  finding  the  oil  nearly 
gone,  put  his  hand  through  certain  parts  of  the  ma- 
chinery of  the  motor  to  adjust  the  place  where  the 
oil  was  leaking,  at  which  instant  some  one  threw  the 
switch  into  place,  the  machinery  started  and  appel- 
lee's hand  and  wrist  were  so  badly  crushed  that  an  am- 
putation thereof  was  necessary. 

Appellant  contends  that  the  evidence  shows  that 
McNeil  and  appellee  were  fellow-servants,  and  that 
appellee  was  injured  through  the  negligence  of  Mc- 
Neil, and  therefore  cannot  recover;  and,  moreover,  that 
the  evidence  showed  that  there  was  an  absolutely  safe 
way  of  disconnecting  the  motor,  and  appellee  having 
chosen  to  use  the  dangerous,  instead  of  the  safe  way, 
is  without  redress. 

Appellee  testified  that  he  was  an  electrician;  had 
followed  this  work  for  several  years  prior  to  the  acci- 
dent; that  a  few  days  after  his  employment  with  ap- 
pellant he  was  put  to  work  in  the  electrical  department; 
of  which  McNeil,  from  whom  he  received  his  orders, 
was  in  charge;  and  that  a  short  time  prior  to  the 
accident  McNeil  said  to  appellee  that  he  had  charge 
of  and  was  running  the  electrical  department,  and  that 
when  appellee  saw  a  motor  out  of  repair  he  should 
stop  it  and  fix  it.  Appellee's  evidence  further  shows 
that,  just  prior  to  the  accident,  McNeil  told  him  to 
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watch  the  motor  a  few  minutes,  then  stop  and  repair 
it,  and  that  he  would  see  that  nobody  started  it  while 
it  was  being  repaired. 

McNeil  testified  on  behalf  of  appellant  that  he  was 
an  electrician  in  the  employ  of  appellant  at  the  time 
of  the  accident,  and  in  charge  of  the  electrical  equip- 
ment; that  it  was  his  duty  to  take  care  of  the  motors, 
generators, wiring  and  lighting;  that  appellee  had  acted 
as  his  assistant  for  about  five  months;  that  he  and 
appellee  looked  the  motor  in  question  over,  found  what 
was  the  matter  with  it,  and  he  told  the  foreman  of 
the  mill  that  the  motor  must  be  shut  down;  that  the 
foreman  said  he  would  notify  him  when  the  motor 
could  be  shut  down;  and  that  he,  McNeil,  instructed 
appellee  to  shut  it  down  and  repair  it  as  soon  as  it 
could  be  done.  He  further  testified  that  appellee 
worked  under  and  took  orders  from  him.  On  cross- 
examination  McNeil  testified  that  the  motor  was  in 
bad  condition,  and  said  that  he  might  have  told  ap- 
pellee that  he  would  see  that  the  motor  was  not  started 
while  being  fixed.  It  is  true  McNeil  testified  that  he 
had  no  authority  to  hire  or  discharge  men^  but  he 
said  that  when  he  found  it  necessary  to  have  men, 
they  would  be  put  on;  and  also  that  if  a  man  did  not 
suit  him,  he  got  rid  of  him;  he  could  tell  him  to  go 
home,  and  would  tell  his  superior  he  did  not  want 
him  any  more.  Whether  McNeil  and  appellee  were 
fellow-servants,  therefore,  was  a  question  of  fact  for 
the  jury. 

It  is  true  the  evidence  shows  that  to  have  discon- 
nected the  wire  at  the  motor  would  have  made  it 
thereafter  safe  to  repair  the  machinery;  but  that  was 
not  the  method  appellant  had  provided  for  cutting  out 
the  motor,  the  switch  being  the  only  method  provided 
for  that  purpose.  All  the  other  switches  were  placed 
near  their  motors,  and  it  is  a  question  whether  it  was 
not  negligence  not  to  have  this  switch  next  to  the 
motor.  Be  that  as  it  may,  appellee  was  called  upon 
to  act  in  a  sudden  emergency.    Valuable  property  was 
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about  to  be  destroyed,  and  prompt  action  was  neces- 
sary to  save  it.  He  used  the  method  provided  by 
appellant,  and  it  was  for  the  jury  to  say  whether,  in 
that  emergency,  he  should  have  thought  of  a  safer 
way  and  employed  it.  The  fact  is,  that  his  principal 
ordered  him  to  disconnect  the  switch  and  do  what  he 
did,  and  that  he  was  acting  in  obedience  to  that  order, 
and  under  the  assurance  of  the  foreman  that  he  would 
be  protected  while  doing  it,  upon  which  he  had  a  right 
to  rely. 

The  trial  court  did  not  err  in  overruling  the  motion 
to  exclude  the  evidence  and  direct  a  verdict  for  ap- 
pellant. 

It  is  claimed  by  appellant  that  the  trial  court  erred 
in  the  admission  of  improper  evidence  for  appellee. 
As  to  the  most  of  these  objections,  we  find  the  posi- 
tion of  appellant  not  well  taken  and  the  questions  not 
properly  preserved  for  review.  Some  of  the  questions 
so  complained  of  were  on  cross-examination  and  not 
subject  to  appellants  criticism. 

It  is  also  claimed  by  appellant  that  the  trial  court 
erred  in  refusing  to  admit  competent  evidence  offered 
on  its  behalf,  and  it  calls  our  attention  to  the  follow- 
ing question  asked  of  the  witness  McNeil,  to  which 
an  objection  on  the  part  of  appellee  was  sustained: 
4 'Did  you  say  at  that  time  or  at  any  other  time  that 
yoji  would  stay  there  and  watch  the  motor  and  see 
that  no  one  started  it,  or  that  in  substance,  while  he 
was  making  repairs  on  it?"  This  question  was  com- 
petent, but  the  whole  ground  had  been  gone  over  on 
the  direct  examination,  the  witness  denying  that  he 
had  made  this  statement,  and  on  cross-examination, 
where  he  finally  admitted  he  did  make  it.  Appellant 
was  not  entitled  to  re-examine  him  on  that  subject, 
and  there  was  no  error  on  the  part  of  the  trial  court 
in  sustaining  appellee's  objection  thereto.  Moreover, 
the  question  was  suggestive  and  improper,  in  view  of 
the  previous  examination  of  the  witness. 

Appellant  urges  that  the  trial  court  erred  in  refus- 
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ing  instructions  designated  in  its  brief  as  numbers  38, 
39  and  40.  In  number  38  the  court  was  asked  to  in- 
struct the  jury  that  McNeil  and  appellee  were  fellow- 
servants.  This  we  have  already  held  was  a  question 
of  fact  for  the  jury.  Numbers  39  and  40,  relating  to 
the  question  of  fellow-servants,  omitted  all  reference 
to  the  proof  that  McNeil  was  appellee's  superior  and 
had  authority  to  direct  his  acts.  The  court,  however, 
gave  other  instructions  for  appellant  on  that  subject 
which  sufficiently  stated  the  law,  and  there  was  no 
error  in  the  court's  refusing  the  instructions  referred 
to. 

We  cannot  agree  with  counsel  for  appellant  that  the 
language  and  conduct  of  appellee's  counsel  complained 
of  call  for  a  reversal  of  this  judgment;  nor  do  we 
feel  warranted  in  saying  that  it  should  be  reversed 
because  the  damages  are  excessive. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Thomas  Nolan  y.  A.  H.  East  et  al« 

Gen.  No.  4,780. 

» 

1.  Real  estate  commissions — when  broker  entitled  to  recover. 
Before  a  real  estate  agent  is  entitled  to  compensation  he  must 
produce  a  buyer  ready,  willing  and  financially  able  to  make  the 
purchase  absolutely  on  the  terms  fixed  by  his  principal. 

2.  Juby — power  of  court  to  reconvene.  The  court  has  power  to 
reconvene  a  Jury  after  they  have  returned  their  verdict,  to  correct 
an  obvious  error  therein  which  the  foreman  called  to  the  attention 
of  the  court  Immediately  after  they  had  taken  their  seats  in  the 
court  room,  although  the  verdict  had  been  sealed  and  although  the 
jury  since  signing  the  same  had  separated  for  the  night. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Livingston  county;  the  Hon.  Geobqe  W.  Pattox, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Reversed  and  remanded.  Opinion  filed  March  13,  1907.  Rehearing 
denied  April  18,  1907. 
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Nolan  v.  East 

E.  A.  Simmons,  for  appellant. 
White  &  Tttesbubg,  for  appellees. 

Mr.  Justice  Willis  delivered  the.  opinion  of  the 
court. 

This  was  a  suit  brought  by  A.  H.  East  and  David 
Capes,  appellees,  before  a  justice  of  the  peace  of  Liv- 
ingston county,  against  appellant,  Thomas  Nolan,  and 
taken  on  appeal  to  the  Circuit  Court  of  said  county, 
where  a  trial  was  had  before  a  jury,  resulting  in  a  ver- 
dict in  favor  of  appellees  for  $160.  A  motion  for  a 
new  trial  was  denied,  judgment  entered  against  ap- 
pellant for  the  amount  of  the  verdict  and  costs,  and 
this  appeal. 

The  record  shows  the  following  stipulation:  "It  is 
hereby  stipulated  that  the  plaintiff  is  suing  to  recover 
commissions  on  the  sale  of  160  acres  of  land  which 
Mr.  Nolan  listed  with  the  Pontiac  Realty  Company 
the  early  part  of  August,  1904,  which  said  land  was 
sold  by  C.  K.  Brittingham  to  one  Massion."  It  was 
further  stipulated  that  the  farm  in  question  was  sold 
by  C.  K.  Brittingham  the  last  week  in  August,  1904. 
From  the  oral  evidence  it  appears  that  appellees  were 
real  estate  agents  operating  as  a  firm  under  the  name 
of  the  Pontiac  Realty  Company,  and  that  the  usual 
commissions  for  the  sale  of  the  farm  lands  was  $1  per 
acre ;  and  that  appellees  spent  some  time  and  incurred 
some  expense  in  their  efforts  to  find  a  purchaser.  The 
only  contested  question  of  fact  appearing  in  the  rec- 
ord was  as  to  the  terms  of  the  listing  of  the  farm  or 
appellees'  agency  for  its  sale.  On  the  trial  appellees 
urged  that  the  evidence  showed  that  their  agency  for 
the  sale  of  the  land  was  exclusive  for  the  month  of 
August;  and  that  they  were  entitled  to  recover  com- 
missions because  of  the  sale  made  in  that  month  by 
Brittingham.  Appellant  contended  that  he  had  not 
given  appellees  exclusive  authority  to  sell.  The  trial 
court  adopted  appellees'  theory  of  the  law,  and  on 
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their  motion  gave  the  jury  the  following  instruction, 
among  others  of  like  character,  on  the  measure  of 
damages  or  basis  of  appellees'  right  of  recovery. 
"The  court  instructs  the  jury  that  if  you  believe  from 
a  preponderance  of  the  evidence  that  the  defendant, 
Thomas  Nolan,  by  contract  with  them,  gave  the  plaint- 
iffs an  exclusive  agency  for  the  sale  of  the  land  in 
question  for  the  month  of  August,  1904,  and  that,  dur- 
ing that  month,  said  Nolan  sold  the  same  through  the 
efforts  of  another  agent,  and  that  plaintiffs  exercised 
reasonable  diligence  to  make  a  sale  under  such  ex- 
clusive contract,  then  the  plaintiffs  are  entitled  to  re- 
cover a  commission,  and  you  should  find  the  issues 
for  them."  This,  we  think,  is  not  the  law.  Before  a 
real  estate  agent  is  entitled  to  compensation  or  com- 
missions, he  must  produce  a  buyer,  ready,  willing  and 
financially  able  to  make  the  purchase,  absolutely  on 
the  terms  fixed  by  his  principal,  as  said  in  a  case 
quoted  with  approval  in  Lawrence  v.  Rhodes,  188  111. 
96,  and  again  approved  in  Marcy  v.  Whallon,  115  111. 
App.  435.  The  evidence  in  this  record  does  not  show 
that  appellees  had  procured  a  buyer,  ready,  willing  and 
financially  able  to  purchase  the  land  listed  with  them 
by  appellants  in  the  month  of  August,  1904,  on  his 
terms;  consequently  they  are  not  entitled  to  recover 
commissions.  But  the  evidence  does  show  that  ap- 
pellees had  spent  some  time  and  incurred  some  ex- 
pense in  their  efforts  to  find  a  purchaser.  If,  then, 
they  had  a  right  of  recovery,  which  we  do  not  now 
pass  upon,  if  was  not  for  commissions  earned  by  Brit- 
tingham  in  the  performance  of  his  contract,  but  for 
damages  for  a  breach  of  contract,  or  upon  a  quantum 
meruit  for  time  spent,  labor  done  and  performed  and 
money  paid  out ;  but  this  is  not  a  question  for  our  de- 
termination here. 

The  court  did  not  err  in  reconvening  the  jury,  after 
they  had  returned  their  verdict,  to  correct  an  obvious 
error  therein  which  the  foreman  called  to  the  atten- 
tion of  the  court  immediately  after  they  had  taken 
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their  seats  in  the  court  room,  although  it  was  a  sealed 
verdict,  since  signing  which  the  jury  had  separated 
for  the  night.  Rigg  v.  Cook,  4  Gilm.  352;  Martin  v. 
Morelock,  32  HI.  485. 

But  for  the  error  above  indicated  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Tillage  of  Genoa  v.  Jennie  Riddle. 

Gen.  No.  4,783. 

1.  Jubor — what  proof  of  misconduct  of,  essential  to  set  aside 
verdict.  A  verdict  will  not  be  set  aside  upon  a  mere  suspicion  that 
a  juror  has  been  guilty  of  misconduct;  the  evidence  of  his  mis- 
conduct must  be  clear  and  convincing. 

2.  Verdict — when  not  disturbed  as  excessive.  A  verdict  will  not 
be  disturbed  as  excessive  where  the  evidence  is  conflicting  and 
where  the  amount  awarded  Is  not  clearly  too  large. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  DeKalb  county;  the  Hon.  Linus  C.  Ruth,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1906.  Affirmed. 
Opinion  filed  March  13,  1907. 

Cabnes,  Dunton  &  Faissleb  and  G.  E.  Stott,  for 
appellant. 

Geobge  Bbown  and  H.  S.  Eably,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  bronght  in  the  Cir- 
cuit Conrt  of  DeKalb  county,  by  appellee,  Jennie 
Eiddle,  against  appellant,  the  village  of  Genoa,  a  muni- 
cipal corporation,  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  appellee  stepping 
or  falling  into  an  opening  in  a  sidewalk  of  one  of  the 
public  streets  of  appellant. 

The  declaration  charged  that  appellant  was  pos- 
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sessed  of  and  had  control  over  a  certain  public  side- 
walk on  a  certain  public  street  in  said  village ;  its  duty 
to  keep  the  same  in  safe  repair  and  condition  for  the 
use  of  pedestrians ;  and  that  it  wrongfully  and  negli- 
gently suffered  the  same  to  be  and  remain  in  a  danger- 
ous and  unsafe  condition;  and  averred  that  appellee, 
while  walking  upon  this  sidewalk,  and  in  the  exercise 
of  due  care  for  her  own  safety,  was  seriously  injured 
by  falling  or  stepping  into  an  opening  in  the  same. 
Appellant  pleaded  not  guilty.  A  trial  was  had  before 
a  jury  resulting  in  a  special  finding  and  a  verdict  of 
guilty,  and  assessing  appellee's  damages  at  $1,550. 
A  motion  for  a  new  trial  was  overruled,  judgment  en- 
tered on  the  verdict  for  $1,550  and  costs,  and  this  is  an 
appeal  to  review  the  judgment. 

The  evidence  shows  that  a  street,  called  Main  street, 
runs  through  the  village  in  an  easterly  and  westerly 
direction,  and  from  this  another  runs  north,  called 
Monroe  street.  These  streets  form,  respectively,  the 
southern  and  eastern  boundaries  of  block  1  of  Nich- 
ols' addition  to  Genoa.  About  two  hundred  and  fifty 
feet  west  of  Monroe  street  is  a  street  parallel  with  it, 
called  Washington  street.  Previous  to  August,  1904, 
there  were  frame  store  buildings  on  lots  3  and  4  of 
block  1  of  Nichols'  addition;  and  the  one  on  lot  4  was 
owned  and  occupied  as  a  store  by  Fred  Wells.  During 
the  month  of  August,  the  owners,  desiring  to  erect  new 
buildings,  moved  the  old  ones  into  the  street!  The 
building  on  lot  4  was  moved  into  Main  street,  where 
it  was  standing  on  the  north  side  of  the  street  three 
feet  south  of  the  sidewalk  at  the  time  of  the  accident. 
There  was  a  cement  sidewalk  nine  feet  wide  in  front 
of  lot  4.  Before  the  removal  of  the  Wells  building, 
there  was  a  cellar  way  into  the  basement  partly  con- 
structed into  the  sidewalk,  with  a  railing  on  the  east 
and  west  sides.  During  the  moving  operations,  this 
railing  and  the  steps  leading  down  to  the  cellar  were 
taken  away,  so  that  after  the  building  was  moved 
there  was  an  opening  left  in  the  sidewalk,  four  feet 
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long,  about  three  feet  wide  and  about  five  feet  deep. 
This  was  about  forty  feet  west  of  the  intersection  of 
Monroe  and  Main  streets,  where  there  was  an  elec- 
tric arc  light  of  1,200  candle  power.  There  was  an- 
other light  of  the  same  power  at  the  intersection  of 
Washington  and  Main  streets.  Both  these  lights  were 
lighted  on  the  evening  of  September  13,  1904,  the  date 
of  the  accident.  Previous  to  the.  time  of  the  accident 
the  opening' in  the  sidewalk  was  sometimes  covered 
and  sometimes  left  open.  John  Hadsell,  the  contrac- 
tor on  the  new  building,  attended  to  the  covering  of 
the  hole,  and  at  six  o'clock  on  the  evening  of  the 
accident  placed  over  it  a  railroad  tie  about  ten  inches 
wide,  a  maple  shoe  used  by  building  movers,  eight 
inches  wide,  and  a  plank  twelve  inches  wide;  and 
the  evidence  tends  to  show  that  it  was  so  covered  as 
late  as  nine  o'clock,  after  which,  by  some  means  un- 
known, the  covering,  or  a  part  thereof,  was  removed. 
Between  nine  and  ten  o'clock  of  the  same  evening, 
appellee,  while  on  her  way  home  from  a  lodge  meet- 
ing, it  being  dark,  fell  into  the  opening  and  was  in- 
jured. 

It  is  first  contended  that  the  trial  court  erred  in  not 
granting  the  motion  for  a  new  trial  on  the  ground 
of  the  alleged  misconduct  of  one  of  the  jurors,  in  sup- 
port of  which  several  affidavits  were  read.  Only  two, 
however,  bore  on  the  question  raised;  that  of  Clark 
Strong,  alleging  that  John  Oilman,  one  of  the  jurors 
empanelled  to  try  the  case,  stated  before  any  evidence 
was  heard  that  he  had  his  mind  made  up  how  he  would 
vote,  and  that  he  was  prejudiced  against  corpora- 
tions; and  the  affidavit  of  the  implicated  juror  which 
denied  in  the  most  emphatic  manner  the  statements 
attributed  to  him.  From  all  that  appears,  the  affiants 
were  equally  credible.  "A  party  holding  the  affirm- 
ative of  a  proposition  is  required  to  maintain  it  by  a 
preponderance  of  the  evidence,  which  can  never  be  the 
case  where  one  of  the  two  parties,  both  equally  cred- 
ible, makes  an  assertion  which  is  denied  by  the  other. 
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The  party  having  the  affirmative  under  such  circum- 
stances fails."  Broughton  v.  Smart,  59  111.  440.  Ver- 
dicts should  not  be  set  aside  on  mere  suspicion  that 
a  juror  has  acted  improperly.  Roe  v.  Taylor,  45  HI. 
485.  We  hold,  from  a  consideration  of  the  affidavits, 
that  it  is  not  sufficiently  proved  that  the  juror  whose 
conduct  is  now  called  in  question  made  the  statements 
attributed  to  him.  To  adopt  appellants  contention, 
and  set  aside  this  verdict  on  what  is  little  more  than 
a  suspicion  of  the  juror's  misconduct,  would  subject 
almost  any  verdict  to  a  similar  attack.  While  parties 
are  entitled  to,  and  should  have,  unprejudiced  jurors, 
yet  verdicts  should  not  be  vacated  on  a  charge  of  the 
misconduct  of  a  juror,  except  on  well-defined  proof  of 
the  misconduct. 

Appellant  contends  that,  the  opening  being  covered 
at  nine  o'clock  on  the  evening  of  the  accident,  though 
the  covering  was  partly  removed  when  the  accident 
happened  less  than  an  hour  afterward,  it  cannot  be 
charged  with  constructive  notice  of  its  removal.  That 
might  be  true  if  it  had  been  properly  covered.  On  the 
trial,  at  the  request  of  appellant,  the  court  submitted 
to  the  jury  this  interrogatory:  "Was  the  opening  in 
the  sidewalk  in  question  in  this  case  properly  covered 
in  the  evening  in  which  the  accident  occurred  and 
prior  V9  The  jury  answered  this  in  the  negative.  It 
appears  from  the  evidence  that  the  dimensions  of  the 
opening  from  the  building  into  the  sidewalk  were  in 
excess  of  the  width  of  the  covering,  and  that  the  sev- 
eral articles  constituting  the  covering  were  not  tied 
or  bound  together  or  permanently  fastened  over  the 
opening,  and  did  not  afford  adequate  protection  for 
the  opening.  Appellant  admits  that  the  Wells  build- 
ing standing  in  the  street  obstructed  the  light  reflected 
from  the  lamp  at  the  corner  of  Main  and  Monroe 
streets,  and  it  is  clear  from  the  evidence  that  the 
light  from  Main  and  Washington  streets,  over  two 
hundred  feet  away,  did  not  sufficiently  light  the  open- 
ing.   The  appellant,  through  its  officers,  knew  of  the 
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opening,  but  left  its  care  and  control  to  the  owner 
of  the  lot  or  the  contractor  of  the  new  building  thereon, 
and  knew  that  the  opening  prior  to  the  evening  of  the 
accident  was  sometimes  covered  and  sometimes  not 
covered.  Adequate  protection  should  have  been  pro- 
vided, which  could  have  been  done  by  erecting  railings 
or  placing  warning  signals  about  the  opening.  Either 
would  have  protected  anyone  from  falling  into  the 
opening,  and  would  have  made  it  more  secure  than 
the  covering.  Appellant  could  have  done  this  or  com- 
pelled the  owner  of  the  lot  to  do  so.  The  finding  of  the 
jury  that  the  opening  in  the  sidewalk  was  not  prop- 
erly covered  on  the  evening  of  the  accident  and  prior 
is  in  harmony  with  their  general  verdict  and  is  fully 
justified  by  the  evidence;  and  appellant's  contention 
in  that  particular  is  without  merit. 

It  is  finally  urged  that  the  damages  are  excessive. 
On  this  question,  the  evidence  is  conflicting.  If  the 
jury  credited  the  evidence  on  the  part  of  appellee, 
then  their  verdict  is  clearly  justified.  Appellant  ad- 
mits that  appellee  sustained  slight  injuries.  Appellee 
and  her  husband  testified  that  she  had  good  health 
before  the  injury,  and  that  it  was  impaired  after- 
ward. Dr.  Burlingame,  a  physician  and  surgeon 
of  thirty-five  years'  experience,  testified  that  he  ex- 
amined appellee  in  March  following  the  accident,  and 
found  a  partial  retroversion  of  the  uterus  and  in- 
flammation of  the  Fallopian  tubes  and  ovary  of  the 
left  side,  attributed  the  conditions  described  to  the 
injury  resulting  from  the  accident;  and  added  that 
in  his  opinion  it  would  require  a  surgical  operation  for 
a  possible  Tecovery,  and  doubted  a  complete  recovery 
as  the  result  of  any  character  of  treatment.  On  the 
part  of  appellant  there  was  evidence  tending  to  show 
that  the  condition  testified  to  by  Dr.  Burlingame  might 
have  existed  at  the  time  of  the  injury,  and  that  it  did 
not  exist  to  the  extent  stated.  There  was  also  evi- 
dence of  an  operation  for  the  removal  of  an  abscess 
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back  of  the  uterus,  performed  on  appellee  in  1896,  and 
evidence  tending  to  contradict  that  of  appellee  and 
her  husband  as  to  the  state  of  appellee's  health  prior 
to  the  accident.  From  this  appellant  argues  that  her 
present  condition  is  not  solely  attributable  to  the  re- 
sults of  the  injury.  While  the  damages  may  seem 
high  considering  the  injury,  they  are  not  so  high  as 
to  justify  us  in  setting  aside  the  verdict  for  that  rea- 
son. The  assessment  of  damages  in  this  class  of  cases 
is  so  largely  a  matter  of  judgment  and  discretion  of  the 
jury,  that  courts  will  not  set  them  aside  unless  it 
clearly  appears  that  they  are  not  justified  or  sus- 
tained by  the  evidence,  or  in  cases  where  it  is  appar- 
ent that  the  amount  is  attributable  to  sympathy, 
passion  or  prejudice,  or  other  improper  motives  on  the 
part  of  the  jury.  We  are  not  prepared  to  say  from  a 
consideration  of  all  the  evidence  that  this  case  should 
be  reversed  because  of  the  amount  of  the  judgment. 
Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Peoria  Life  Association  v.  Carrie  J.  Hines  et  al. 

Gen.  No.  4,727. 

1.  General  issue — what  plea  of,  puts  in  issue.  The  plea  of  the 
general  issue  puts  in  issue  the  policy  or  contract  of  insurance,  that 
defendant  never  contracted  at  all  or  in  the  manner  stated  in  the  dec- 
laration;  and  also  puts  in  issue  whether  or  not  there  had  been 
a  misjoinder  of  plaintiffs. 

2.  Insurance  policy — to  wltom  cannot  be  assigned.  A  policy  of 
insurance  cannot  be  assigned  to  one  not  possessing  an  insurable  in- 
terest. 

3.  Insurable  interest — what  is.  A  party  who  is  a  creditor  of 
the  insured  possesses  an  insurable  interest  such  as  will  sustain  an 
assignment. 

4.  Insurance  policy — who  must  sue  upon.  A  suit  upon  an 
insurance  policy  must  be  brought  in  the  name  of  the  party  having 
the  legal  title  thereto. 
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5.  "Fob  the  use" — effect  of  use  of  phrase.  Where  a  plaintiff 
"sues  for  the  use"  of  another  named,  the  words  "for  the  use"  serve 
no  other  purpose  than  to  give  notice  to  the  defendant  of  the  rights 
of  the  usee. 

6.  Incontestable  clause — effect  of,  upon  defense,  of  false  war- 
ranties. The  defense  that  statements  made  in  an  application  for 
insurance  are  warranties  and  were  false,  cannot  be  made  to  a 
policy  which  contains  an  incontestable  clause;  the  only  defense 
which  will  defeat  such  a  policy  is  that  of  fraud  in  the  procurement. 

Action  in  assumpsit  Appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  Theodore  N.  Green,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1906.  Affirmed.  Opinion  filed 
April  10,  1907. 

Wolfenbabgeb  &  May,  for  appellant. 

Joseph  A.  Weil,  F.  J.  Qxjinn,  I.  J.  Levinson  and 
Irwin  L.  Fulleb,  for  appellees. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee,  Carrie  J.  Hines,  against 
appellant,  Peoria  Life  Association,  on  a  policy  of  life 
insurance  for  $500  issued  to  one  Eunice  M.  Spangler. 
The  declaration  consists  of  one  special,  count  with  the 
policy  made  a  part  thereof,  alleging  payment  of  the 
premiums,  the  performance  by  the  insured  of  all  con- 
ditions of  the  policy,  the  due  execution  and  delivery 
of  the  required  proofs  of  death,  and  the  common 
counts. 

Appellant  filed  to  the  declaration  the  plea  of  general 
issue,  eight  special  pleas  alleging  that  the  basis  of 
the  policy  was  the  application  therefor,  that  the  state- 
ments contained  in  the  application  were  warranted  to 
be  true,  that  they  were  false,  and  thereby  the  policy 
became  null  and  void.  Another  special  plea  was  filed 
alleging  fraud  in  the  silence  of  the  insured  as  to  mat- 
ters which  should  have  been  stated  in  the  application ; 
and  two  other  special  pleas  alleging  that  the  assignee 
of  the  policy  had  no  insurable  interest  in  the  life  of 
the  insured;  and  that,  therefore,  by  the  alleged  assign- 
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ment,  the  policy  became  void.  Beplications,  rejoinders 
and  similiters  were  filed..  The  plea  of  the  general 
issue  put  in  issue  the  policy  or  contract  of  insur- 
ance, that  defendant  never  contracted  at  all  or  in  the 
manner  stated  in  the  declaration ;  and  also  put  in  issue 
whether  or  not  there  had  been  a  misjoinder  of  plaint- 
iffs. Snell  v.  DeLand,  43  111.  323.  The  special  pleas 
put  in  issue  the  statements  in  the  application  and 
their  effect;  and  the  replication  and  similiter  thereto 
put  in  issue  their  truthfulness  or  falsity,  and  whether 
or  not  there  had  been  fraud  upon  the  appellant;  and 
the  rejoinder  to  the  fifth  replication  put  in  issue  the 
clause  of  incontestability  of  the  policy  and  its  effect 
on  the  application.  The  special  pleas  as  to  the  in- 
corporation under  chapter  73  of  the  Illinois  laws  put 
in  issue  the  assignment  to  Dr.  Weil  and  whether  or 
not  he  had  an  insurable  interest  in  the  life  of  the  in- 
sured. 

Trial  was  had  by  jury,  and  a  verdict  was  returned 
for  plaintiff  in  the  sum  of  $500.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled,  and 
judgment  was  entered  on  the  verdict,  from  which  this 
appeal  is  prosecuted. 

The  facts  in  this  case,  briefly  stated,  are  as  follows : 
That  appellant  on  the  30th  day  of  December,  1902,  is- 
sued to  one  Eunice  M.  Spangler  a  .policy  of  insurance 
on  her  life  for  the  sum  of  $500,  payable,  $300  to  Carrie 
J.  Smith,  her  mother,  and  $200  to  Hazel  Miller,  her 
daughter;  that  afterward  the  policy  was  changed,  and 
Carrie  J.  Smith  was  made  the  sole  beneficiary;  that 
on  the  8th  day  of  May,  1903,  the  insured  was  sick 
and  needed  medical  treatment,  and  wished  one  Dr. 
Albert  Weil  to  treat  her.  Having  no  money  to  pay 
for  the  medical  services  she  offered  to  assign  an  in- 
terest of  $300  in  the  insurance  policy  to  Dr.  Weil  for 
such  services.  The  mother  of  the  insured,  Carrie  J. 
Smith,  talked  with  T.  J.  Murphy,  secretary  of  appel- 
lant's company,  and  he  told  her  that  this  could  not 
be  done,  and  to  bring  Dr.  Weil  and  the  policy  over  to 


his  office ;  but  the  doctor  was  busy  and  could  not  come 
at  that  time.  Dr.  Weil  later  talked  with  Murphy  in 
regard  to  having  an  interest  in  the  policy  transferred 
to  him,  and  told  Murphy  that  Mrs.  Spangler  was  in 
bad  physical  condition,  and  in  need  of  a  surgical  oper- 
ation, and  that  the  only  compensation  she  had  to  offer 
was  an  interest  in  the  policy,  and  asked  Murphy's 
opinion  in  regard  to  it.  Murphy  thereupon  stated  to 
him  that  the  policy  was  as  good  as  gold,  and  told  Dr. 
Weil  that  he  could  give,  him  a  legal  assignment,  in- 
dorsed by  the  insurance  company.  Shortly  after  an  as- 
signment was  drawn  up  by  Mr.  Wolfenberger,  one  of 
appellant's  attorneys,  on  the  stationery  of  appellant, 
and  signed,  in  triplicate;  one  copy  for  Dr.  Weil,  one 
for  appellant,  and  one  to  be  attached  to  the  policy  by 
the  insured  and  the  beneficiary,  Carrie  J.  Smith,  trans- 
ferring to  Dr.  Weil  an  interest  of  $300  in  the  policy. 
In  pursuance  to  this  assignment  of  the  interest  of  $300, 
Dr.  Weil  rendered  services  as  physician  and  surgeon 
to  the  insured  up  until  the  time  she  died.  Insured 
paid  all  premiums  due  on  the  policy,  and  appellee 
complied  with  the  requirements  of  the  policy  in  regard 
to  proofs  of  death,  etc.  On  the  trial  in  the  Circuit 
Court  the  application  for  the  insurance,  signed  by  the 
insured,  the  policy  itself,  the  assignment  of  the  part 
interest  to  Dr.  Weil  and  parts  of  articles  four  and  five 
of  the  by-laws  of  appellant,  were  admitted  in  evidence. 
Dr.  Davis  was  called  as  a  witness  for  appellant,  and 
testified  that  he  treated  insured  professionally  prior  to 
March,  1902,  and  that  she  was  suffering  from  womb 
trouble  caused  by  child  birth ;  that  he  operated  on  her 
about  the  first  of  March,  1902,  at  the  hospital,  for  ulcer- 
ation of  the  womb  and  found  that  she  had  ulceration 
and  laceration  of  the  cervix;  that  about  two  weeks 
afterwards  she  broke  out  with  positive  syphiliti 
eruptions ;  that  she  asked  him  what  the  eruption  w 
and.  he  told  her  it  was  syphilis.  He  further  test- 
that  insured  had  a  sore  throat,  and  that  her  ha? 
out,  and  that  in  April,  1903,  he  made  an  exam' 
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of  insured  and  diagnbsed  her  disease  as  syphilitic 
tumor  of  the  uterus,  and  again  told  her  it  was  syphilis. 
Dr.  Marcy,  another  of  appellant's  witnesses,  testified 
that  he  had  treated  insured  professionally  from  July 
29  to  August  20,  1903,  and  found  her  sick  in  bed  with 
ulceration  of  the  uterus;  that  such  condition  might 
have  been  caused  by  syphilis,  and  also  that  it  might 
have  been  caused  by  something  else. 

To  rebut  appellant's  evidence  plaintiff  called  Carrie 
J.  Smith,  the  mother  of  the  insured,  Ella  Recher,  sister 
of  the  insured,  and  Mary  May,  a  close  companion 
of  the  insured,  each  of  whom  testified  in  substance 
that  she  saw  insured  in  1902  at  the  hospital  and  at  her 
house,  and  that  there  were  no  eruptions  on  her  arms, 
face  or  body  at  that  time,  and  that  insured  did 
not  complain  of  sore  throat  or  take  any  medicine 
therefor ;  and  that  her  hair  did  not  fall  out.  Dr.  Weil 
testified  in  rebuttal  that  he  was  familiar  as  a  physician 
with  the  disease  of  syphilis;  that  the  symptoms  of 
syphilis  are  sores  on  the  mouth  from  two  weeks  to  three 
months  after  the  infection ;  that  there  are  sores  on  the 
tongue ;  that  the  hair  falls  out,  and  eruptions  appear 
over  the  body ;  that  if  a  person  24  years  old  is  operated 
on  for  lacerated  cervix  and  syphilis  develops  after,  and 
if  the  operation  was  in  March  the  syphilitic  scars  would 
appear  in  December  and  remain  from  ten  to  twenty 
years ;  that  he  treated  insured  medically  almost  daily, 
and  that  she  did  not  have  any  syphilitic  scars ;  that  she 
suffered  from  cancer  of  the  womb  and  hemorrhages; 
that  syphilis  never  develops  cancer  of  the  womb  and 
hemorrhages ;  that  when  he  examined  her  he  found  that 
she  had  undergone  an  operation  for  lacerated  cervix, 
and  that  this  is  a  simple  operation  and  ordinarily  not 
serious.  In  his  opinion  as  a  medical  expert  he  was 
corroborated  by  two  other  physicians,  Drs.  Keith  and 
Limmer. 

Appellant  urges  that  under  section  9,  chapter  73, 
Hurd's  Eevised  Statutes  of  Illinois,  the  assignment  of 
$300  in  the  policy  to  Dr.  Weil  rendered  it  null  and  void, 
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because  he  had  no  insurable  interest  in  the  insured.  It 
is  the  law  that  a  policy  on  the  life  of  a  person  is  not  as- 
signable to  one  with  no  insurable  interest  in  the  life  of 
the  deceased,  and  who  could  not  have  taken  out  a  policy 
in  his  own  name.  Warnock  v.  Davis,  104  U.  S.  775,  26 
L.  Ed.  924.  It  will,  therefore,  be  necessary  to  ascertain 
whether  or  not  the  evidence  in  this  case  discloses  an 
insurable  interest  of  Dr.  Weil  in  the  deceased.  The 
fact  is  that  the  assignment  was  made  in  consideration 
of  the  performance  of  services  as  physician  and  sur- 
geon by  Dr.  Weil  to  the  insured  to  the  amount  of  $300, 
and  that  the  interest  in  the  policy  was  assigned  as  secu- 
rity for  the  debt.  This  shows  the  relation  of  debtor 
and  creditor,  and  that  the  policy  was  assigned  as  col- 
lateral security  for  the  debt.  A  creditor  has  an  in- 
surable interest  in  his  debtor's  life.    Eittler  v.  Smith, 

2  L.  E.  A.  844,  and  cases  cited.  That  a  policy  can  be 
assigned  as  security  for  debt  is  well  settled.  See  cases 
cited  in  note  to  Johnson  v.  Alexander,  9  L.  E.  A.  66; 
6  L.  E.  A.  136,  note ;  Binkley  v.  Jarvis,  102  111.  App.  59 ; 

3  L.  E.  A.  (N.  S.)  951-953. 

Furthermore,  appellant  is  stopped  from  setting  up 
the  defense  that  the  policy  became  null  and  void 
by  the  assignment  to  Dr.  Weil,  for  the  reason  that 
the  evidence  discloses  that  the  assignment  was  made 
with  the  consent  of  appellant  company;  that  Dr.  Weil, 
the  beneficiary,  and  the  insured  talked  the  matter 
over  with  the  secretary  of  the  appellant  company 
before  having  the  contract  of  assignment  drawn; 
and  that  this  all  took  place  in  the  office  of  the  appel- 
lant company  and  on  appellant's  stationery,  and 
by  appellant's  attorney,  and  the  assignment  itself  pro- 
vided for  a  copy  of  the  same  for  appellant  company. 
These  facts  show  that  there  was  no  fraud  or  deception 
designed  or  practiced  upon  any  one,  and  that  the  ar- 
rangement was  for  the  purpose  of  securing  the  pay- 
ment of  a  just  debt,  and  that  the  company  consented 
thereto. 

The  policy  of  the  law,  independent  of  statute,  is 
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against  assignment  of  policies  to  persons  having  no  in- 
surable interest  in  the  insured,  for  the  reason  that  these 
transactions  are  merely  speculative  contracts  and 
wagers  on  human  life.  The  evidence  in  this  case  shows 
that  this  transaction  was  not  in  any  way  tainted  with 
these  objectionable  features.  It  is  our  opinion  that  Dr. 
Weil,  if  he  did  not  have  an  insurable  interest  in  de- 
ceased, is  entitled  to  receive  the  proceeds  to  the  amount 
of  $300  on  the  theory  that  the  assignment  would  operate 
as  a  designation,  by  a  mutual  agreement  of  the  parties, 
of  the  person  who  should  be  entitled  to  receive  the  pro- 
ceeds when  due.  Warnock  v.  David,  104  U.  S.  775,  26 
L.  Ed.  927.  However,  this  is  unnecessary  under  our 
view  of  the  law  that  he  did  have  an  insurable  interest 
in  the  deceased. 

It  is  also  claimed  that  there  was  a  misjoinder  of 
parties  and  that  the  verdict  is  not  proper.  The  decla- 
ration as  amended  shows  as  plaintiff,  Carrie  J.  Hines, 
and  Carrie  J.  Hines  for  the  use  of  Albert  Weil.  An 
insurance  policy  is  not  negotiable  either  by  the  common 
law  or  by  statute,  so  as  to  vest  the  legal  title  in  the  as- 
signee. The  suit  must  be  brought  in  the  name  of  the 
party  having  the  legal  title  to  the  policy.  The  legal 
title  to  the  policy  in  this  case  was  in  Carrie  J.  Hines. 
The  use  of  the  words  "Carrie  J.  Hines  for  the  use  of 
Albert  Weil,"  are  merely  surplusage,  and  are  only 
interposed  to  protect  the  usee  from  the  claims  of  the 
plaintiff,  and  serve  to  give  notice  to  the  defendant  of 
whatever  interest  the  usee  may  have.  It  in  no  way 
concerns  appellant  that  suit  is  brought  in  the  name  of 
plaintiff  for  the  use  of  another.  Atkins  v.  Moore,  82 
111.  240;  Mutual  Life  Ins.  Co.  v.  Allen,  113  111.  App.  96. 
As  far  as  the  appellant  is  concerned  this  suit  stands 
as  though  Carrie  J.  Hines  is  the  sole  plaintiff.  We 
are,  therefore,  of  the  opinion  that  there  is  no  improper 
joinder  of  parties,  and  that  the  verdict  rendered  is  a 
proper  one. 

The  main  defense  in  this  case  is  that  the  statements 
made  by  Mrs.  Spangler  in  the  application  were  warran- 
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ties  and  were  false,  and  appellant  introduced  testimony 
tending  to  show  that  the  insured  had  been  afflicted  with 
these  diseases  or  some  of  them,  prior  to  the  time  of 
making  her  application;  but  there  was  also  evidence 
tending  to  show  not  only  that  she  was  then  in  good 
health,  but  that  at  the  time  she  made  her  application  she 
did  not  know  or  believe  that  she  had  ever  been  afflicted 
with  any  of  them  in  a  sensible,  appreciable  form. 
Where,  although  the  application  for,  and  the  policy  of 
insurance,  declares  that  the  statements  in  the  appli- 
cation are  warranties,  yet,  if  other  parts  of  the  in- 
strument show  that  a  strict  warranty  was  not  intended, 
such  parts  must  govern.  It  is  our  opinion  that  the 
clause  "that  this  policy  shall  be  incontestable  from  the 
date  of  issue  except  for  fraud,"  etc.,  should  be  con- 
strued to  mean  that  the  statements  in  the  application 
were  not  intended  to  be  warranties,  and  we  do  not 
think  that  the  parties  stipulated  for  the  literal  truth 
of  every  statement  made  by  the  insured  in  her  appli- 
cation, or  that  the  company  intended  to  require  that, 
or  the  insured  intended  to  promise  an  exact  literal 
fulfillment  of  all  the  declarations  embodied  in  the  appli- 
cation. The  fact  that  the  word  "warranty"  was  used 
would  not  of  itself  make  these  statements  warranties. 
Whether  or  not  statements  are  warranties,  must  de- 
pend upon  the  construction  of  the  entire  contract — that 
is,  the  application  and  policy.  Here  we  have  one  part 
of  this  contract  apparently  stipulating  for  a  warranty, 
while  another  part  says  that  "This  policy  shall  be 
incontestable  from  the  date  of  issue  except  for  fraud," 
etc.  Therefore,  the  construction  must  prevail  which 
protects  the  insured  from  the  obligation  of  strict  war- 
ranty, and  it  is  our  opinion  that  the  incontestable  clause 
was  placed  in  the  contract  to  cover  any  errors  or  mis 
statements  in  the  application.  A  company  cannot  be 
permitted  in  the  same  papers  to  say  to  the  insured,  to 
induce  him  to  enter  into  the  contract,  that  nothing 
but  fraud  shall  void  his  policy  or  that  the  payment 
will  be  contested  only  in  case  of  fraud,  and  when  the 
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claim  for  payment  is  presented  to  set  up  a  defense  of 
a  breach  of  warranty.  In  a  case  like  this,  considering 
the  number  and  character  of  the  inquiries  made  of  the 
insured,  if  the  answers  were  all  held  to  be  warranties 
it  would  in  substance  be  optional  with  the  company 
whether  to  pay  or  not,  for  it  would  be  a  marvel  if  some 
flaw  could  not  be  found  in  the  application.  No  intelli- 
gent person  would  knowingly  invest  his  earnings  in  so 
precarious  a  security.  Fitch  v.  The  American  Popular 
Life  Ins.  Co.,  17  Am.  Eep.  372.  The  policy  in  this  case 
could  only  be  contested  for  fraud.  In  order  to  sustain 
the  defense  of  fraud  it  is  necessary  to  show,  not  only 
that  the  statements  in  the  application  were  untrue,  but 
that  they  were  known  by  the  insured  so  to  be,  and  that 
the  alleged  omissions  were  made  intentionally  and  with 
fraudulent  design. 

The  incontestable  clause  would  seem  to  effectually 
bar  any  other  defense,  for  if  this  clause  be  not  alto- 
gether a  glittering  generality,  put  in  for  no  purpose 
except  to  induce  men  to  insure,  it  would  seem  that  it 
must  cover  such  misstatements  or  omissions  as  are 
here  alleged.  No  doubt  the  appellant  "held  it  out  as 
an  inducement  to  insurance,  by  removing  the  hestitation 
in  the  minds  of  many  prudent  men  against  paying  ill- 
afforded  premiums  for  a  series  of  years;  and  in  the 
end,  and  after  the  payment  of  premiums,  the  death  of 
the  insured,  and  the  loss  of  his  and  the  testimony  of 
others,  the  claimant,  instead  of  receiving  the  promised 
insurance,  is  met  by  an  expensive  law  suit  to  determine 
that  the  insurance  which  the  deceased  had  been  paying 
for  through  many  years  has  not,  and  never  had,  an 
existence,  except  in  name."  Wright  v.  Mutual  Life 
Benefit  Assoc,  6  L.  E.  A.  731. 

In  view  of  the  fact  that  the  company  intended  to  issue 
an  incontestable  policy  it  should  have  taken  the  time 
necessary,  before  issuing  this  policy,  to  investigate 
the  statements  in  the  application.  The  evidence  of  Dr. 
Davis  in  regard  to  the  condition  of  the  deceased  when 
he  treated  her,  some  time  before  her  taking  out  the 
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policy,  was  such  that,  if  true  and  uncontradicted,  might 
justify  the  jury  in  folding  that  the  policy  was  fraudu- 
lently procured;  but  appellee  produced  testimony 
tending  to  show  that  the  evidence  of  Dr.  Davis  could 
not  be  true.  The  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony,  was  a  question 
for  the  jury  to  determine,  and  they  have  found  ad- 
versely to  appellant,  and  we  would  not  be  warranted 
in  disturbing  the  verdict,  as  the  record  contains  suffi- 
cient evidence  to  support  it. 

Complaint  is  made  of  some  of  the  instructions.  It 
is  our  opinion  that  the  jury  were  fully  and  fairly  in- 
structed in  regard  to  the  issues  in  the  case,  and  th#t  the 
instructions  refused  were  immaterial  to  the  issues. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is,  therefore,  affirmed. 

Affirmed. 


Isabelle  P.  Newton  et  al.  y.  City  of  Peoria. 

Gen.  No.  4,772. 

1.  General  issue — effect  of,  in  action  on  the  case.  The  gen- 
eral issue  in  an  action  on  the  case  requires  the  plaintiff  to  prove 
his  case  as  laid  in  the  declaration  and  admits  in  defense  proof 
of  any  matter  which  shows  the  cause  of  action  has  been  discharged 
or  that  in  equity  or  good  conscience  the  plaintiff  ought  not  to  re- 
cover. To  this  rule,  however,  there  are  some  exceptions,  as,  for 
instance,  the  defense  of  the  Statute  of  Limitations;  the  defense  of 
justification  in  an  action  of  slander,  for  which  special  pleas  are  es- 
sential. 

2.  Damages — what  cannot  be  recovered.  Nothing  can  be  allowed 
in  an  action  on  the  case  for  Imaginative  or  speculative  damages  or 
remote  damages  which  may  or  may  not  accrue  in  the  future. 

Action  in  case  for  damages  to  real  property.  Appeal  from  the 
Circuit  Court  of  Peoria  county;  the  Hon.  Leslie  D.  Plterbaugh, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1906. 
Affirmed.    Opinion  filed  April  10,  1907. 

Fbancis  H.  Tichenob,  for  appellants. 
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W.  H.  Moore,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appellants, 
Isabelle  F.  Newton  and  Lillian  Lee  Newton,  in  the 
Circuit  Court  of  Peoria  county  against  appellee,  the 
city  of  Peoria,  to  recover  damages  claimed  to  have 
been  sustained  to  their  real  estate  by  the  cutting  down 
and  grading  of  one  of  appellee's  streets. 

The  amended  declaration  alleged  that  appellants 
owned  in  fee,  as  tenants  in  common,  a  certain  lot  or 
parcel  of  land  in  Armstrong's  subdivision  of  a  certain 
addition  to  the  city  of  Peoria,  having  a  frontage  of  206 
feet  on  Moss  avenue  in  said  city  and  extending  back,  of 
even  width,  along  Saratoga  street,  450  feet  to  Seventh 
avenue;  and  that  said  lot  or  parcel  of  land  was  of 
great  value  in  the  month  of  June,  1899,  improved  with 
a  large  and  expensive  dwelling  house,  other  buildings, 
fences,  trees  and  shrubbery;  and  that  appellants  had 
the  right  to  the  use  and  enjoyment  of  the  same  as  they 
then  existed,  and  that  they  also  had  the  right  to  the 
support  of  the  soil  in  the  streets  abutting  their  said 
lot  for  the  natural  support  thereof;  and  averred  that, 
notwithstanding  their  rights,  appellee,  in  said  month  of 
June,  1899,  and  following,  caused  said  Saratoga  street, 
between  said  Moss  and  Seventh  avenues,  to  be  cut 
down  and  excavated,  whereby  said  lot  became  insecure, 
thereby  causing  the  soil,  fences,  trees,  shrubbery  and 
other  improvements  of  said  lot  to  cave,  break  away 
and  fall  into  said  street,  to  the  damage  of  appellants. 
Appellee  filed  the  general  issue,  a  plea  denying  appel- 
lants' ownership  of  the  premises  described  in  the 
declaration,  and  plea  of  the  five  years'  Statute  of  Lim- 
itations. Issues  were  joined  upon  ihe  general  issue 
and  the  replications  to  the  special  pleas,  and  a  trial 
was  had  before  a  jury,  resulting  in  a  verdict  of  not 
guilty  for  appellee.    A  motion  for  a  new  trial  was 
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overruled,  judgment  was  entered  on  the  verdict,  and 
this  appeal  was  taken  to  review  the  proceedings. 

It  appears  from  the  record  that  this  suit  was  begun 
April  23,  1904,  and  from  the  evidence  that  the  lot  de- 
scribed in  the  declaration  was  owned  by  appellants  at 
the  time  of  the  commencement  of  the  suit,  and  was  lo- 
cated on  a  bluff  and  abutting  on  Saratoga  street,  in  the 
city  of  Peoria,  and  situated  between  Moss  avenue  on 
the  northerly  side  and  Seventh  avenue  on  the  southerly 
side,  and  that  it  extended  the  entire  distance  between 
said  streets,  which  is  450  feet.  Moss  avenue  is  forty-six 
feet  higher  than  Seventh  avenue.  The  easterly  side  of 
said  lot  was  formerly  a  ravine,  afterwards  made  into 
Saratoga  street,  and  prior  to  the  year  1900  was  not 
fully  improved,  having  a  large  hump  in  it  which  greatly 
impeded  travel  thereon,  except  for  light  vehicles.  In 
1900,  the  city  of  Peoria  improved  Saratoga  street  by 
cutting  out  the  hump.  The  excavation  made  in  its 
removal  varied  in  depth  from  almost  nothing  at  Moss 
and  Seventh  avenues  to  about  four  and  a  half  feet  a  lit- 
tle below  the  center  of  the  hill,  and  was  of  a  uniform 
width  of  thirty-six  feet  in  and  along  the  center  of 
said  street.  A  curbing  was  put  in  on  each  side 
thereof,  leaving  a  space  of  twelve  feet  between  the 
curbing  and  the  lot  line  on  each  side  of  the  street. 
The  soil  between  the  curb  and  appellants '  property 
line  was  not  disturbed  further  than  was  necessary 
to  dig  the  trench  for  the  curbing.  The  four-and-a- 
half-foot  cut  was  about  two-thirds  of  the  way  from 
Moss  avenue  to  Seventh  avenue,  where  the  knoll  or 
hump  most  impeded  public  travel.  The  removal  of  the 
knoll  or  hump  gave  the  street  a  uniform  grade  or  in- 
cline from  Moss  to  Seventh  avenue.  After  the  improve- 
ment the  sod,  clay  and  gravel  on  appellants7  premises 
became  broken  and  washed  down  in  a  number  of 
places,  leaving  in  the  easterly  side  of  said  lot  a  num- 
ber of  gullies.  Before  the  street  was  improved  ap- 
pellants '  evidence  shows  that  the  premises  had  been 
kept  in  first-class  shape,  but  appellee  introduced  evi- 
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dence  showing  that  appellants  had  kept  a  man  to  look 
after  and  care  for  the  same,  and  that  after  the  im- 
provement was  made  they  permitted  the  premises  to 
become  neglected.  Appellants  introduced  testimony 
tending  to  show  that  the  market  value  of  the  premises 
had  been  impaired  or  depreciated  on  account  of  the 
improvement  in  the  street,  and  appellee  introduced 
evidence  tending  to  show  that  the  premises  were  worth 
as  much  after  the  improvement  as  before.  Appellee 
also  introduced  testimony  tending  to  show  that  the 
sliding  of  the  soil  and  the  injuries  complained  of  could 
have  been  prevented  at  a  small  expense  to  appellants. 

Nothing  is  said  in  the  briefs  about  the  second  plea, 
wherein  it  was  alleged  appellants  were  not  the  owners 
of  the  real  estate  affected  by  the  improvement  com- 
plained of.  As  it  was  filed  with  the  general  issue  it 
was  obnoxious  to  special  demurrer,  and  being  traversed 
or  denied  it  amounted  only  to  surplusage,  for  the  rea- 
son that  in  actions  on  the  case  the  general  issue  re- 
quires the  plaintiff  to  prove  his  case  as  laid  in  the 
declaration,  and  admits  in  defense  proof  of  any  matter 
which  shows  the  cause  of  action  has  been  discharged, 
or  that  in  equity  or  good  conscience  the  plaintiff 
ought  not  to  recover.  2  Greenleaf,  sec.  231;  City  of 
Chicago  v.  Babcock,  143  111.  358;  KapischM  v.  Koch, 
180  111.  44;  Chicago,  Wilmington  &  Vermillion  Coal 
Co.  v.  Peterson,  45  111.  App.  507 ;  Papke  v.  Hammond 
Co.,  192  111.  631.  To  this  rule  there  are,  however, 
some  exceptions,  such  as  the  Statute  of  Limitations; 
justification  in  an  action  of  slander  by  alleging  the 
truth  of  the  words ;  and  a  retaking  on  a  fresh  pursuit 
of  a  prisoner  escaped,  etc.  City  of  Chicago  v.  Bab- 
cock, supra.  The  Statute  of  Limitations  specially 
pleaded  in  this  case  was  not  supported  by  the  proof, 
as  the  evidence  shows  that  the  injury  complained  of 
was  done  in  1900  and  the  suit  was  begun  April  23, 1904. 

The  only  errors  urged  by  counsel  for  appellants  are, 
that  the  verdict  is  against  the  weight  of  the  evidence; 
that  the  court  erred  in  refusing  appellants'  refused 
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instruction  No.  2,  and  in  giving  appellee's  second  in-  , 
struction.  The  measure  of  damages  in  this  case  is 
the  difference  between  the  fair  cash  market  value  of 
the  real  estate  involved  just  before  or  at  the  time  of 
the  improvement  and  the  fair  cash  market  value 
thereof  immediately  afterwards.  As  is  usually  the 
case  in  a  controversy  of  this  character  there  was  a 
great  difference  of  opinion  of  the  witnesses  as  to  the 
effect  of  the  improvement  upon  the  market  value  of 
the  property.  Some  of  appellants'  witnesses  testi- 
fied that  the  premises  were  depreciated  by  reason  of 
the  cutting  down  and  grading  of  the  street  from  $1,000 
to  $2,000,  while  a  number  of  witnesses  for  appellee 
testified  that  the  premises  were  worth  as  much  after 
the  improvement  as  before.  The  testimony  in  this 
case  as  to  whether  the  property  was  or  was  not  re- 
duced in  its  fair  cash  market  value  by  the  improve- 
ment made  by  appellee  upon  the  street  is  in  a  state 
of  hopeless  conflict.  The  value  of  land  under  such 
conditions  is  purely  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  the  particular  circumstances 
of  each  ca.se,  and  no  general  rule  can  be  laid  down 
applicable  to  all  cases  alike.  Where  in  any  case  the 
opinions  of  the  witnesses  themselves  are  conflicting 
and  wholly  irreconcilable,  and  there  is  sufficient  evi- 
dence upon  which  a  verdict  may  be  sustained,  as  theie 
is  in  this  case,  the  court  ought  not  to  disturb  it,  unless 
the  verdict  is  clearly  against  the  weight  of  the  evi- 
dence. The  conflict  in  the  evidence  in  this  case  was 
within  the  province  of  the  jury  to  reconcile  and  to 
determine  where  the  truth  was.  Besides,  this  verdict 
has. been  approved  by  the  judge  who  presided  at  the 
trial  and  observed  the  witnesses,  and  his  opportuni- 
ties for  passing  upon  the  testimony  was  superior  to 
ours,  and  we  do  not  feel  warranted  in  saying  that  he, 
too,  reached  a  wrong  conclusion  in  overruling  the  mo- 
tion for  a  new  trial  on  that  ground. 

Appellants'  second  refused  instruction  complained 
of  was  to  the  effect  that  the  jury  in  arriving  at  their 
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verdict  might  take  into  consideration  future  damages 
the  premises  might  suffer.  The  rule  is  well  settled 
that  nothing  should  be  allowed  for  imaginary  or 
speculative  damages,  or  such  remote  damages  as  may 
or  may  not  occur  in  the  future.  It  must  be  assumed 
that  a  prospective  buyer  would  see  the  future  of  the 
property,  and  that  the  witness  took  this  into  considera- 
tion, as  well  as  its  present  condition,  in  forming  their 
opinions  as  to  values  or  amount  of  damages.  All  that 
is  proper  in  this  instruction  is  however  fully  embraced 
in  appellants '  second  given  instruction.  There  was  no 
error  in  refusing  to  give  this  instruction. 

Appellants'  only  objection  to  appellee's  second  in- 
struction is,  that  there  was  no  evidence  in  the  record 
on  which  to  base  it.  We  think  the  objection  is  not 
meritorious  for  the  reason  that  from  an  examination 
of  the  record  we  find  at  least  two  witnesses  who  testi- 
fied to  facts  upon  which  this  instruction  might  be 
based. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Chicago,  Bock  Island  &  Pacific  Kail  way  Company  v.  Sol 
Hirsch,  Conservator  of  Mary  Busey,  insane. 

Gen.  N«.  4,751. 

1.    Contributory  negligence — when  party  injured  guilty  of.   Held, 
from  the  evidence  In  this  case,  that  the  plaintiff  in  going  upon  the 
tracks  of  the  defendant  company  was  guilty  of  such  contributory  • 
negligence  as  precluded  her  right  to  recover. 

Action  In  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  William  H.  Gest,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1906.  Reversed, 
with  finding  of  facts.  Opinion  filed  March  13,  1907.  Rehearing  de- 
nied and  opinion  modified  April  17,  1907. 

Benjamin  S.  Cable  and  Jackson,  Huest  &  Staf- 
fobd,  for  appellant. 
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William  A.  Mebse  and  G.  A.  Shallbebg,  for  ap- 
pellee, 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  appellee, 
Mary  Busey,  against  appellant,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  in  the  Circuit 
Court  of  Rock  Island  county,  to  recover  damages  for 
injuries  sustained  by  being  struck  by  a  locomotive 
belonging  to  appellant.  The  declaration  was  several 
times  amended  before  and  during  the  trial,  and  also 
after  verdict.  We  shall  assume  that  the  declaration 
was  sufficient  to  support  a  verdict  for  appellee.  There 
was  a  trial  before  a  jury,  resulting  in  a  verdict  of 
$2,000  for  appellee,  a  motion  for  a  new  trial  over- 
ruled, judgment  on  the  verdict,  and  this  appeal. 

The  assignment  of  errors  as  originally  filed  in  this 
court  contained  the  various  points  stated  in  the  mo- 
tion for  a  new  trial,  but  did  not  include  the  action 
of  the  trial  court  in  overruling  the  motion  for  a  new 
trial.  By  leave  of  this  court,  this  additional  error 
was  afterwards  assigned. 

The  evidence  shows  that  Mary  Busey,  a  colored 
janitress,  in  charge  of  two  buildings  in  the  city  of 
Moline,  was  going  from  one  to  the  other  about  seven- 
thirty  or  eight  o'clock  on  the  morning  of  September 
3,  1903,  and  in  crossing  appellant's  southernmost 
track,  walking  north  on  the  east  side  of  Fifteenth 
street,  was  struck  by  the  corner  of  the  tender  of  an 
engine  backing  east  and  injured.  Fifteenth  street  is 
about  sixty-six  feet  wide  and  runs  north  and  south 
at  its  intersection  with  Fourth  avenue,  the  point  of  the 
accident.  Fourth  avenue  runs  east  and  west,  has  a 
sidewalk  about  ten  feet  wide  on  the  south  side,  and 
is  partially  taken  up  with  railroad  tracks  of  appel- 
lant, the  most  southerly  of  which  is  thirty-five  feet 
from  its  south  line.  Appellant  has  two  main  tracks 
in  this  street,  and  immediately  north  of  these  is  the 
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main  track  of  the  C,  B.  &  Q.  R.  R.  Co.,  while  still 
farther  north  are  switch  tracks,  making  in  all  eight 
tracks  crossing  Fifteenth  street,  leaving  a  large  open 
space  where  a  person  walking  north  on  Fifteenth 
street,  after  leaving  the  south  line  of  Fourth  avenue, 
can  look  east  and  west  and  across  the  tracks  with  no 
obstruction. 

The  only  respect  in  which  appellant  was  negligent 
was  this:  An  ordinance  of  the  city  of  Moline  re- 
quired gates  at  this  crossing,  and  gates  had  been 
erected,  but  on  July  26  preceding,  had  been  broken 
down,  and  on  the  day  of  the  accident  to  appellee  had 
not  been  repaired  and  put  in  operation.  The  proof, 
however,  showed  that  when  this  engine  was  approach- 
ing Fifteenth  street,  and  half  a  block  away,  and  from 
that  time  till  the  crossing  was  reached,  and  plaintiff 
was  injured,  a  flagman  was  on  the  middle  of  this  cross- 
ing flagging  it  for  this  engine. 

The  first  question  is,  were  the  jury  warranted  in 
finding  that  appellee  was  then  and  there  in  the  exer- 
cise of  due  care  for  her  own  safety! 

Appellee  testified  that  she  was  familiar  with  this 
crossing,  having  traveled  across  it  many  years  going 
to  and  from  her  work;  and  also  testified  plainly,  dis- 
tinctly and  unequivocally  that  she,  at  the  time  of  the 
accident,  knew  that  the  gates  had  been  broken  down 
and  that  they  had  not  been  fixed.  An  effort  was  made 
to  show  that  for  over  a  month  before  this  injury  she 
had  not  gone  across  Fifteenth  street,  but  she  herself 
testified  that  she  went  across,  here  at  least  once  each 
day;  and  that,  at  the  time  of  the  accident,  she  knew 
that  the  gates  were  broken  and  that  they  were  not  in 
working  order.  Later,  she  said  that  she  did  not  really 
know  they  were  broken  until  after  she  was  injured; 
but  this  cannot  prevail  over  her  previous  repeated  and 
explicit  statement  that  she  did  know  before  the  acci- 
dent that  the  gates  were  broken  and  had  not  been 
repaired.  The  case  is,  therefore,  not  one  where  the 
party  went  forward  in  reliance  upon  the  gates  as 
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being  in  operation  and  .believing,  because  they  were 
up,  that  no  trains  were  approaching.  She  also  testi- 
fied that  she  looked  both  ways  and  saw  nothing.  It 
was  shown  that  she  and  a  friend  had  been  standing 
about  forty  feet  south,  at  a  store  window,  looking  at 
the  goods  displayed,  and  had  separated,  and  had 
then  turned  and  walked  back  to  each  other  and 
talked  again,  then  separated  again,  and  she  started 
to  cross"  the  tracks.  One  witness  testified  that  she 
went  with  her  head  down.  The  engine  was  backing 
east,  running-  at  a  speed  estimated  at  from  four 
to  eight  miles  per  hour.  In  corroboration,  it  was 
shown  that  it  was  stopped  within  twenty  feet  of  the 
place  of  the  accident.  The  morning  was  clear,  and  it 
is  plain  from  the  testimony  that  the  bell  was  ringing, 
and  that  it  was  rung  automatically,  being  started  by 
the  engineer.  Only  one  person  says  it  was  not  ring- 
ing, and  while  several  witnesses  on  each  side  remem- 
ber nothing  about  the  bell,  there  was  testimony  of 
witnesses  on  both  sides  who  did  hear  it  ring.  The 
evidence  is  conflicting  as  to  when  the  whistle  was 
blown.  There  is  positive  proof  that  it  was  blown  a 
hundred  and  twenty-five  feet  west  of  the  west  side 
of  this  street,  and  there  is  other  testimony  tending  to 
show  that  it  was  blown  as  the  engine  entered  upon 
the  crossing  and  after  the  fireman  discovered  that 
plaintiff  was  approaching  the  crossing  and  stopping. 
It  is  possible  that  it  was  blown  twice,  but  on  that  sub- 
ject the  evidence  is  uncertain. 

In  the  case  of  C,  P.  &  St.  L.  Ey.  Co.  v.  DeFreitas, 
109  111.  App.  104,  on  page  106,  the  court  says:  ''The 
testimony  of.  a  witness  to  that  which  is  physically  im- 
possible must  be  rejected  as  not  in  accordance  with 
the  truth  of  the  matter,  even  if  not  contradicted  by  the 
direct  testimony  of  any  other  witness.  If  a  person 
looks,  he  is  supposed  to  look  for  the  purpose  of  see- 
ing; and  if  the  object  is  in  plain  sight  and  he  appar- 
ently looks,  but  does  not  see  it,  it  is  manifest  he  does 
not  do  what  he  appears  to  do.    The  law  will  not  toler- 
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ate  the  absurdity  of  allowing  a  person  to  testify  that 
he  looked  but  did  not  see  the  train,  when  the  view 
was  unobstructed,  and  where,  if  he  had  properly  exer- 
cised his  sight,  he  must  have  seen  it."  C.  &  A.  E.  R. 
Co.  v.  Vremeister,  112  111.  App.  346,  and  cases  there 
cited. 

We  are  of  the  opinion  that  no  jury  could  rightfully 
find  from  this  evidence  that  appellee  was  exercising 
due  care  for  her  own  safety.  On  the  contrary  it  is 
apparent  that  she  was  injured  because  of  her  own 
lack  of  ordinary  care.  Once,  in  her  testimony,  she 
stated  that  she  did  not  look  to  the  west,  and  an  at- 
tempt was  made  to  escape  the  natural  conclusion  as 
to  this  statement  by  claiming  that  her  memory  after 
the  accident  had  become  impaired,  and  that  she  did 
not  quickly  recollect.  Her  testimony  in  the  record, 
however,  appears  to  be  that  of  an  intelligent  person 
in  the  right  use  of  her  faculties.  She  was  offered  and 
'introduced  as  a  witness  on  her  own  behalf,  and  we 
cannot  be  asked  to  believe  that  part  of  her  testimony 
which  is  favorable  to  her  case  and  to  reject  that  which 
is  unfavorable,  by  assuming  that  her  mind  had  been 
affected  by  reason  of  the  accident. 

Since  this  case  came  before  us  a  conservator  has 
been  appointed  for  appellee,  who  now  comes  and  de- 
fends for  her;  but  that  fact  furnishes  no  occasion  to 
change  our  view  of  the  evidence. 

For  the  reasons  herein  expressed,  the  judgment  of 
the  lower  court  will  be  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judg- 
ment of  the  court:  . 

We  find  that  at  the  time  appellee  was  injured,  and 
just  prior  thereto,  she  was  not  exercising  ordinary 
care  for  her  own  safety,  and  that  her  negligence  con- 
tributed to  the  injury  complained  of. 
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ABBREVIATIONS. 
Absence  of  explanation—when  objection  to,  comes  too  late.    p.  376. 

ACTIONS  AND  DEFENSES.    - 

Assault — when  punishment  for  conspiracy  to  commit,  not  excessive. 

p.  109. 
Assignee — when  may  sue  in  his  own  name.    p.  192. 
Assumpsit — lies  for  money  had  and  received  for  use.    p.  299. 
Canada  thistles — when  conviction  under  section  41  of  Criminal  Code 

will  not  be  sustained,    p.  532. 
Contempt — when  party  guilty  of,  in  disobeying  order,    p.  11. 
Contract — when  suit  for  breach  may  be  instituted,    p.  609. 
Corporate  existence — when  estoppel  to  deny,  arises,    p.  72. 
Damages — what  cannot  be  recovered,  p.  651. 
Divorce — what  desertion  essential  as  ground  for.     p.  31. 
Drainage  district — what  essential  to  recovery  from,  for  land  taken. 

.     p.  499. 
Dram-shop  Act— what  sufficient  to  establish  violation  of  section  6. 

p.  562. 
Election  of  remedies — when  does  not  bind.    p.  499. 
Estoppel — when  arises  to  preclude  denying  of  corporate  existence. 

p.  209. 
False  imprisonment — what  facts  must  be  found  by  jury.    p.  574. 

what  Immaterial  in  action  for.    p.  574. 

when  offense  of,  complete,    p.  574. 

when  want  of  probable  cause  not  established  In  action  for. 

p.  575. 
False  representations — what  do  not  constitute,    p.  71. 
Fire — who  cannot  recover  of  water  company  for  injury  occasioned 

by.    p.  332. 
Forcible  entry,  and  detainer — right  of  plaintiff  to  sue  for  whole,  not- 
withstanding defendant  occupies  but  part  of  premises,    p.  25. 

what  does  not  establish  right  to  possession,    p.  360. 

what  does  not  preclude  right  to  recovery  in.    p.  25. 

when  does  not  lie  against  one  who  enters  as  lessee,    p.  467. 

Foreclosure — by  whom  proceeding  for,  should  be  maintained,    p.  392. 
Foreign  corporation — when  charge  of  doing  business  contrary  to 

statute  is  not  established,    p.  357. 
Fraud — when  charge  of,  with  respect  to  delivery  of  deed  established. 

p.  162. 

(661) 
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Infection — when  municipality  not  liable  for,  suffered  through  neg- 
ligence of  servants,    p.  488. 
Injunction — rule  with  respect  to  issuance  of  preliminary  mandatory. 

p.  248. 

when  lies  to  restrain  threatened  trespass,    p.  248. 

Injuries  to  real  property — when  cause  of  action  arises,  when  not, 

where  railroad  structure,  or  the  like,  is  erected  or  maintained. 

p.  431. 
Insurance  policy — who  must  sue  upon.    p.  642. 
Intoxicating  liquors — when  restriction  against  use  of  land  for  sale 

of,  will  be  enforced,    p.  521. 
Joint  and  several  obligors — how  recovery  may  be  had  against    p.  1. 
Laches — when  doctrine  of,  will  be  strictly  enforced,    p.  63. 
Mandamus— when  question  as  to  right  to  office  does  not  arise  in. 

p.  376. 
Marriage — what  fraud  not  sufficient  to  annul,    p.  45. 

when  not  induced  by  false  representations,     p.  45. 

Measure  of  damages — in  action  for  fraud  and  deceit,    p.  613. 
Parties — how  objection  of  too  many,  joined  as  plaintiffs,  in  action  at 

law,  may  be  raised,    p.  332. 
Quo  warranto— character  of  office  which  may  be  made  subject-matter 

of  proceeding  by.    p.  154. 

what  not  office  within  meaning  of  act.    p.  155. 

Real  estate  commissions — when  broker  entitled  to  recover,    p.  634. 

Revenue  Act — section  214  construed,    p.  457. 

Satisfaction  of  judgment — when  equity  has  jurisdiction  to  set  aside, 

obtained  by  fraud,    p.  162. 
Specific  performance — when  awarded  of  option  for  lease,    p.  264. 
Tender — when  not  essential  to  recovery  in  action  for  deceit    p.  512. 
Trustees — when  personally  liable  for  personal  injuries,    p.  438. 
Ultra  vires — when  estoppel  to  plead,  does  not  arise,    p.  15. 
Writ  of  error — who  must  be  parties  to.    p.  617. 

ADMINISTRATION  OF  ESTATES. 

Administration  Act— section  18  construed,    p.  392. 

Guardian's  bond — how  far  act  of  March  13,  1874,  pertaining  to  of- 
ficial bonds,  applies  to.    p.  1. 

what  does  not  release,    p.  1. 

Guardian  and  ward — power  of  court  to  require  additional  security, 
p.  1. 

ADOPTION   OF   CHILDREN. 

Custody  of  children — what  consideration  prevails  where  issue  as  to, 

arises  upon  habeas  corpus  proceeding,    p.  338. 
Irregularity — when  cannot  be  urged,    p.  338. 

AFFIDAVIT   OF   MERITS. 
Who  need  not  file.    p.  38. 


Topical  Index.  663 


AGENCY. 
Attorney  and  client — when  authority  of  former  presumed,    p.  208. 

ALIMONY. 
Divorce — out  of  what  property  alimony  may  be  allowed,    p.  315. 

power  of  court  to  retain  jurisdiction  over  question  of  alimony. 

p.  314. 

ALTERATION  OF  INSTRUMENTS. 
Guarantor — right  of,  to  erase  indorsement  of  payment    p.  647. 

AMENDMENTS    AND    JEOFAILS. 

Information— power  of  court  to  permit  amendment  of.    p.  662. 
Judgment — when  cannot  be  amended,    p.  454. 
New  party — right  to  add,  after  appeal  from  justice,    p.  152. 
what  does  not  preclude  addition  of.    p.  151. 

APPEALS   AND  ERRORS. 

Abbreviations — when  objection, to  absence  of  explanation  of,  comes 

too  late.    p.  376. 
Abstract — effect  of  failure  to  file,  conforming  to  rule.    p.  457. 

when  insufficient    p.  221. 

Amendment — right  to  add  new  party  after  appeal  from   justice. 

p.  152. 
Appeal — what  waives  motion  to  dismiss,    p.  233. 

when  Irregularity  in  perfecting,  cured,    p.  360. 

when  lies  from  taxation  of  costs,    p.  241. 

when  several  appeal  not  effective,    p.  360. 

Argument  of  counsel — how  cannot  be  preserved  for  review,    p.  619. 

Assignment  of  error — when  deemed  waived,    p.  612. 

Attorney' 8  fees — what  bill  of  exceptions  need  not  show  to  authorize 

the  review  of  a  taxation  made  pursuant  to  statute.  '  p.  241. 
Bill  of  exceptions — how  may  not  be  impeached,    p.  450. 
Conduct  of  counsel — when  repetition  of  questions  will  not  reverse. 

p.  495. 
Constitutional  questions — when   Appellate   Court   may   pass  upon. 

p.  383. 
Divorce— effect  of  death  of  complainant  upon  right  to  review  decree 

of.    p.  31. 
Exception — essential  to  review  ruling  upon  evidence,    p.  666. 
Finding  of  court — when  not  disturbed,    p.  589. 
Findings  of  fact— when  by  chancellor  will  not  be  disturbed,    p.  71. 
Incompetent  evidence — when  admission  of,  will  not  reverse,    p.  110. 
Injunction — appeal  does  not  lie  from  denial  of  motion  to  dissolve  in- 
terlocutory,   p.  383. 
Judgment — when  cannot  be  amended,    p.  454. 
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Jurisdiction — when  Appellate  Court  will  take,  notwithstanding  all 
parties  do  not  appear  to  be  before  the  court    p.  670. 

Motion  for  new  trial — effect  of  failure  to  file  grounds  for.    p.  423. 

what  waived  by  written,    p.  598. 

Motion  to  strike — when  allowance  of,  cures  error  in  admission  of  evi- 
dence,   p.  111. 

— —  when  not  part  of  record,    p.  338. 

Peremptory  instruction — what  does  not  waive  motion  for.    p.  174. 

what  question  raised  by  motion  for.    p.  566. 

Special  interrogatories — when  failure  of  jury  to  answer,  not  ground 
for  reversal,    p.  179. 

Technical  objections — when  will  not  reverse,    p.  208. 

Variance — rule  with  respect  to  correspondence  between  allegations 
and  proofs  defined,    p.  446. 

what  does  not  constitute,  in  criminal  case.    p.  110. 

Verdict — what  does  not  preserve  alleged  excessiveness  of,  for  re- 
view,   p.  367. 

when  not  disturbed,    pp.  372,  607,  682,  637. 

when  not  disturbed  after  two  concurring  verdicts,    p.  409. 

when  not  excessive,    p.  423. 

when  set  aside,    p.  619. 

Witnesses — when  limitation  upon  number  of,  Improper,    p.  241. 

Writ  of  error — who  must  be  parties  to;    p.  617. 

APPEARANCES. 

Function  of  appearance — where  entered  in  lieu  of  service  of  sum- 
mons,   p.  3L 

APPELLATE  COURTS. 

Constitutional  questions — when  Appellate  Court  may  pass  upon. 

p.  383. 
Jurisdiction — when  Appellate  Court  will  take,  notwithstanding  all 

parties  do  not  appear  to  be  before  the  court    p.  570. 

APPELLATE    PRACTICE. 

Abbreviations — when  objection  to  absence  of  explanation  of,  comes 

too  late.    p.  376. 
Abstract — effect  of  failure  to  file,  conforming  to  rule.    p.  457. 

when  insufficient    p.  22L 

Amendment — right  to  add  new  party  after  appeal  from  justice. 

p.  152. 
Appeal — what  waives  motion  to  dismiss,    p.  233. 

when  irregularity  in  perfecting,  cured,    p.  3,60. 

when  lies  from  taxation  of  costs,    p.  24L 

when  several  appeal  not  effective,    p.  360. 

Argument  of  counsel — how  cannot  be  preserved  for  review,    p.  619. 
Assignment  of  error — when  deemed  waived,    p.  612. 
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Attorney's  fees — what  bill  of  exceptions  need  not  show  to  authorize 
the  review  of  a  taxation  made  pursuant  to  statute,    p.  241. 

Bill  of  exceptions — how  may  not  be  impeached,    p.  450. 

Conduct  of  counsel — when  repetition  of  questions  will  not  reverse, 
p.  495. 

Constitutional  questions — when  Appellate  Court  may  pass  upon, 
p.  383. 

Divorce — effect  of  death  of  complainant  upon  right  to  review  de- 
cree of.    p.  31. 

Exception — essential  to  review  ruling  upon  evidence,    p.  566. 

Finding  of  court — when  not  disturbed,    p.  589. 

Findings  of  fact — when  by  chancellor  will  not  be  disturbed,    p.  71. 

Fine — when  erroneous  Imposition  of,  not  ground  for  reversal,  p. 
110. 

Incompetent  evidence — when  admission  of,  will  not  reverse,    p.  110. 

Injunction — appeal  does  not  lie  from  denial  of  motion  to  dissolve 
interlocutory,    p.  383. 

Judgment — when  cannot  be  amended,    p.  454. 

Jurisdiction — when  Appellate  Court  will  take,  notwithstanding  all 
parties  do  not  appear  to  be  before  the  court    p.  570. 

Motion  for  new  trial — effect  of  failure  to  file  grounds  for.    p.  423. 

what  waived  by  written,    p.  598. 

Motion  to  strike — when  allowance  of,  cures  error  in  admission  of 
evidence,    p.  111. 

when  not  part  of  record,    p.  338. 

Peremptory  instruction — what  does  not  waive  motion  for.    p.  174. 

what  question  raised  by  motion  for.    p.  566. 

Special  interrogatories — when  failure  of  jury  to  answer,  not  ground 
for  reversal,    p.  179. 

Technical  objections— when  will  not  reverse,    p.  208. 

Variance — rule  with  respect  to  correspondence  between  allegations 
and  proofs  defined,    p.  446. 

what  does  not  constitute,  in  criminal  case.    p.  110. 

Verdict — what  does  not  preserve  alleged  excessiveaess  of,  for  re- 
view,   p.  367. 

— — '  when  not  disturbed,    pp.  372,  507,  582,  637. 

when  not  disturbed  after  two  concurring  verdicts,    p.  409. 

when  not  excessive,    p.  423. 

when  set  aside,    p.  619. 

Witnesses — when  limitation  upon  number  of,  improper.    241. 

Writ  of  error — who  must  be  parties  to.    p.  617. 

ARGUMENTS  OF  COUNSEL. 
What  improper,    p.  624. 

ARRESTS. 
Warrant — when  officer  may  make  arrest  without    p.  575. 
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ASSAULT  AND  BATTERY. 

Conspiracy  to  commit  assault— when  punishment  for,  not  excessive. 

p.  109. 
Evidence — what  competent    p.  109. 

ASSIGNMENTS. 

Assignee — when  may  sue  in  his  own  name.    p.  192. 
Insurance  policy — to  whom  cannot  be  assigned,    p.  642. 

ASSUMPSIT. 
When  lies.    p.  299. 

ATTORNEY  AND  CLIENT. 

Authority — when,  of  attorney,  presumed,    p.  208. 
Privileged  communication — what  not    p.  360. 

BILLS  AND  NOTES. 

Guarantor — right  of,  to  erase  indorsement  of  payment,    p.  547. 
Promissory  note — plea  of  payment,  held  sufficient    p.  547. 

BILLS  OP  COMPLAINT. 
Relief— what  pleading  essential  to  obtain,    pp.  392,  414. 

BILLS  OP  EXCEPTIONS. 

Argument  of  counsel — how  cannot  be  preserved  for  review,    p.  619. 
Attorney's  fees — what  bill  of  exceptions  need  not  show  to  authorize 

the  review  of  a  taxation  made  pursuant  to  statute,    p.  241. 
Certificate  of  evidence — when  presumed  to  contain  all  the  evidence 

heard,    p.  31. 
Findings  of  fact — effect  of,  in  absence  of  certificate  of  evidence. 

p.  209. 
Impeachment — how  may  be  made.    p.  450. 
Motion  to  strike — when  not  part  of  record,    p.  338. 

BONDS. 

Guardian's  bond— how  far  act  of  March  13,  1874,  pertaining  to  of- 
ficial bonds,  applies  to.    p.  1. 

what  does  not  release,    p.  1. 

Guardian  and  ward — power  of  court  to  require  additional  security, 
p.  1. 

Joint  and  several  obligors— how  recovery  may  be  had  against    p.  1. 

Specialty— how  cannot  be  varied,    p.  473. 
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CANADA  THISTLES. 

Conviction — when  will  not  be  sustained,    p.  532. 
Instruction— approved,    p.  631. 

CERTIFICATE  OP  EVIDENCE. 

Findings  of  fact — effect  of,  in  absence  of  certificate  of  evidence. 

p.  209. 
Presumption — when  certificate  contains  all  the  evidence,    p.  3L 

CERTIORARI. 
Laches — when  bars  right  of  review,    p.  22. 

CHANCERY. 

Amendment — what  does  not  preclude  addition  of  new  party,    p.  151. 

Appearance — function  of,  where  entered  in  lieu  of  service  of  sum- 
mons, p.  31. 
*  Certificate  of  evidence — when  presumed  to  contain  all  the  evidence 
heard,    p.  31. 

Certiorari — when  laches  bars  right  of  review  by.    p.  22. 

Consolidation  of  causes— -when  properly  made.    p.  55. 

Contempt — when  party  guilty  of,  in  disobeying  order,    p.  11. 

Costs — when  motion  for  apportionment  of,  should  be  made.    p.  151. 

Cross-oill — when  may  be  maintained,    p.  63. 

when  not  germane,    p.  63. 

Default — when  prematurely  entered,    p.  31. 

Demurrer — what  does  not  preclude  argument  of,  in  chancery,    p.  63. 

Divorce — effect  of  death  of  complainant  upon  right  to  review  de- 
cree of.    p.  31. 

power  of  court  to  retain  jurisdiction  over  question  of  alimony. 

p.  314. 

Finding  of  court — when  not  disturbed,    p.  589. 

Findings  of  fact — effect  of,  in  absence  of  certificate  of  evidence, 
p.  209. 

when,  by  chancellor  will  not  be  disturbed,    p.  71. 

Injunction— appeal  does  not  lie  from  denial  of  motion  to  dissolve 
interlocutory-    P-  383. 

rule    with    respect   to    issuance    of    preliminary    mandatory. 

p.  248. 

when  lies  to  restrain  threatened  trespass,    p.  248. 

Insane  person— when  necessary  party,    p.  414. 

Intoxicating  liquors — when  restriction  against  use  of  land  for  Bale 
of,  will  be  enforced,    p.  521. 

Jurisdiction — when  chancery  has,  to  set  aside  satisfaction  of  judg- 
ment obtained  by  fraud,    p.  162. 

when  stipulation  operates  to  defeat  objection  to.    p.  203. 

Laches — when  doctrine  of,  will  be  strictly  enforced,    p.  63. 
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Multifariousness — how  question  of,  determined,    p.  620. 

Wecessary  party— who  is,  to  bill  to  set  aside  satisfaction  of  judg- 
ment   p.  162. 

notice — what  sufficient,  of  application  to  court    p.  209. 

Order — how  verity  of,  cannot  be  attacked,    p.  192. 

Partnership— when  courts  of  law  have  jurisdiction  for  accounting 
between  partners,    p.  192. 

Receiver — right  to  discharge  of,  upon  payment  of  debt    p.  208. 

what  determined  by  appointment  pendente  lite.    p.  55. 

what  interest  does  not  disqualify,    p.  208. 

when  appointment  of,  proper,    p.  65. 

when  objection  to  personnel  of,  comes  too  late.    p.  208. 

Reformation — what  proof  essential  upon  ground  of  mutual  mistake, 
p.  464. 

Relief-^extent  of,  awarded,  p.  248. 

what  pleading  essential  to  obtain,    pp.  892,  414. 

Solicitor's  fees — power  of  court  to  allow,  to  defendant,  in  partition 
suit    p.  233. 

what  does  not  preclude  apportionment  of.    p.  233. 

Specific  performance — when  awarded  of  option  for  lease,    p.  264. 

Supplemental  bill — when  filing  of,  proper,    p.  162. 

CHANGE  OF  VENUE. 
See  Venue. 

CHATTEL  MORTGAGES. 

Acknowledgment — where  must  be  taken,    p.  609. 
Residence  of  mortgagor— Yrh&t  deemed,     p.  609. 

CHILDREN. 

Custody  of  children — what  consideration  prevails  where  issue  as  to, 
arises  upon  habeas  corpus  proceeding,    p.  338. 

CITIES,  VILLAGES   AND  TOWN& 

City  council — when  may  bind  successors,    p.  249. 

Infection — when  municipality  not  liable  for,  suffered  through  neg- 
ligence of  servants,    p.  488. 

Mandamus — when  question  as  to  right  to  office  does  not  arise  in. 
p.  376. 

Municipal  corporation — when  question  of  liability  of,  for  injuries 
resulting  from  alleged  defective  sidewalk,  should  be  submitted 
to  jury.    p.  407. 

Office — what  does  not  affect  appointment  to.    p.  376. 

Ordinance — life  of  franchise  grant    p.  248. 

rights  of  telephone  company  under  grant    p.  248. 

when  grant  to  telephone  company  does  not  violate  constitu- 
tion,   p.  248. 
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Respondeat  superior— extent  of  application  of  doctrine  of,  to  muni- 
cipality,   p.  488. 

Streets — duty  of  municipality  with  respect  to  condition  of.    p.  604. 

Villages — power  of  appointment  when  organized  under  general  act 
for  incorporation  of  cities  and  villages,    p.  376. 

COMMON   LAW. 
Conspiracies — scope  of  statute  with  respect  to  common  law.    p.  184. 

CONDUCT  OF  COUNSEL. 

Arguments  of  counsel — what  Improper,    p.  624. 

Production  of   documents — when   demand   for,   made   in   criminal 

prosecution  in  presence  of  jury,  not  Improper,     p.  109. 
Repetition  of  questions — when  will  not  reverse,    p.  495. 

CONSERVATORS. 

Guardian's  bond — what  does  not  release,    p.  1. 
Guardian  and  ward — power  of  court  to  require  additional  security. 
P.  1 

CONSIDERATION. 
Option — what  sufficient  consideration  to  support    p.  466. 

CONSOLIDATION  OF  CAUSES. 
When  proper,    p.  55. 

CONSPIRACY. 

AssaulP— when  punishment  for  conspiracy  to  commit,  not  excessive.  > 
p.  109. 

Common  law — scope  of  statute  with  respect  to  conspiracies  as  af- 
fecting,   p.  184. 

CONSTITUTIONAL  LAW. 

Appellate  Court — when  may  pass  upon  constitutional  question, 
p.  383. 

CONTEMPTS. 
Disobedience  of  order—when  constitutes  contempt    p.  11. 

CONTRACTS. 

Canon  of  construction,    p.  264. 

Consideration — what  sufficient  to  support  option,     p.  466. 
Forfeiture — when,  of  contract  for  conveyance  of  land,  will  not  be 
upheld,    p.  584. 

when,  of  lease,  would  be  unwarranted,    p.  209. 

Fraternal  benefit  society — what  ultra  vires,    p.  15. 
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Incontestable  clause— effect  of,  upon  defense  of  false  warranties. 

p.  643. 
Insurance  policy — how  construed,    p.  322. 
Intoxicating  liquors— when  restriction  against  use  of  land  for  sale 

of,  will  be  enforced,    p.  521. 
Joint  and  several  obligors — how   recovery   may  be   had  against 

p.  1. 
Lease — effect  of  accepted  option,    p.  264. 

right  to  withdraw  option,    p.  264. 

Option — what  constitutes  irrevocable  offer,    p.  466. 
Partnership— what  essential  to  establish,     p.  484. 

what  does  not  establish  relation  of.    p.  192. 

when  courts  of  law  have  Jurisdiction  for  accounting  between 

partners,    p.  192. 
Specialty— how  cannot  be  varied,    p.  473. 

how  may  be  released,    p.  473. 

Specific  performance — when  awarded  of  option  for  lease,    p.  264. 

Suit  for  breach — when  may  be  instituted,    p.  509. 

Ultra  vires — when  party  cannot  claim  that  provision  of  contract 

is.    p.  521. 

CONTRIBUTORY  NEGLIGENCE. 

Assumed  risk — doctrine  of,  defined,    p.  566. 

when  doctrine  of,  applies,    p.  480. 

Cross  railroad  tracks — when  person  seeking  to,  not  guilty  of  con- 
tributory negligence,    p.  280. 

Defense — when  contributory  negligence  is  no.     p.  221. 

Degree  of  care — required  of  minor,     p.  658. 

Imputed  negligence — when  doctrine  of,  applies,     p.  301. 

Ordinary  care — what  does  not  excuse  failure  to  exercise,    p.  417. 

when  question  one  of  law.    p.  400. 

Passenger  and  carrier — care  to  be  exercised  by  former  in  seeking 
to  alight    p.  400. 

What  is.    p.  656. 

CONVEYANCES. 

Fraud — when  charge  of,  with  respect  to  delivery  of  deed  estab- 
lished,   p.  162. 

Intoxicating  liquors — when  restriction  against  use  of  land  for  sale 
of,  will  be  enforced,    p.  521. 

CORPORATIONS. 

Corporate  existence — when  estoppel  to  deny,  arises,    p.  72. 
Foreign  corporation — when  charge  of  doing  business  contrary  to 
statute  is  not  established,    p.  357. 

when,  not  affected  by  act  of  1899  imposing  restrictions  upon, 

doing  business  in  this  state,    p.  356. 
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Fraternal  benefit  society— how  powers  of,  determined,    p.  15. 

what  ultra  vires,    p.  15. 

Ultra  vires — when  estoppel  to  plead,  does  not  arise,    p.  15. 

when  party  cannot  claim  that  provision  of  contract  is.    p.  521. 

when   question   of,  cannot  be  raised   by  general   demurrer. 

p.  521. 

COSTS. 

Appeal — when  lies  from  taxation  of  costs,    p.  241. 
Apportionment — when  motion  for,  should  be  made.    p.  151. 
Attorney's  fees — what  bill  of  exceptions  need  not  show  to  authorize 

the  review  of  a  taxation  made  pursuant  to  statute,    p.  241. 

what  essential  to  taxation  of,  as  costs,    p.  241. 

Taxation  of  costs — when  concession  as  to  evidence  which  witness 

would  give  does  not  preclude,    p.  495. 

CRIMINAL  LAW. 

Accomplice — evidence  of,  sufficient  to  sustain  conviction,     p.  111. 
Arrest — when  officer  may  make,  without  a  warrant    p.  575. 
Assault — what  evidence  competent  in  prosecution  for  conspiracy  to 

commit    »p.  109. 
when  punishment  for   conspiracy  to  commit,   not  excessive. 

p.  109. 
Canada  thistles — instruction  in  prosecution  under  section  41  of  the 

Criminal  Code  approved,    p.  531. 
when  conviction  under  section  41  of  Criminal  Code  will  not 

be  sustained,    p.  532. 
Change  of  venue— when  application  based  upon  alleged  prejudice 

of  inhabitants  of  county  not  improperly  denied,    p.  111. 
Confessions — discretion  of  judge  with  respect  to  admitting,  made  to 

police  officer,    p.  110. 

when  incompetent    p.  110. 

Contempt — when  party  guilty  of,  in  disobeying  order,    p.  11. 
Dram-shop  Act—what  sufficient  to  establish  violation  of  section  6. 

p.  562. 
Fine — when    erroneous    imposition    of,    not    ground    for    reversal. 

p.  110. 

when  imposition  of,  erroneous,    p.  110. 

who  should   impose,  in  prosecution  for  misdemeanor  before 

justice,     p.  449. 
Grand  jury — when  appears  to  have  been  properly  sworn,    p.  109. 
Indictment — what  does  not  preclude  punishment  for  common  law 

offense,    p.  184. 
Information — power  of  court  to  permit  amendment  of.    p.  562. 

when  need  not  be  verified,     p.  562. 

Parol  Act — repeal  affected  by.    p.  110. 

Production  of  documents — when  demand  for,  made  in  criminal  pros- 
ecution in  presence  of  jury,  not  improper,    p.  109. 
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Sentence — what  need  not  specify  in  criminal  case.    p.  110. 
Statutory  procedure — when  accused  may  waive,    p.  449. 
Variance — what  does  not  constitute,  in  criminal  case.    p.  110. 


When  not  proper,    p.  63. 
When  proper,    p.  63. 


CROSS-BILLS. 


CROSSINGS. 


Farm  crossing — defined,    p.  274. 

Railroad — when  not  liable  to  construct  crossing,    p.  274. 

DAMAGES. 

Market  value — what  cross-examination  proper  of  expert  who  has 

testified  to.    p.  499. 
Measure  of  damages — in  action  for  fraud  and  deceit    p.  513. 

when  instruction  as  to,  not  erroneous,    p.  301. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 

a,  is  erected  or  maintained,    p.  431. 
Speculative  damages— cannot  be  recovered,    p.  65L 
Verdict — when  not  excessive,    p.  423. 

DECEIT. 

False  representations — what  do  not  constitute,    p.  71. 
Measure  of  damages — in  action  for  fraud  and  deceit,    p.  513. 
Tender — when  not  essential  to  recovery  in  action  for  deceit    p.  512. 

DECLARATIONS. 

Affidavit  of  merits — who  need  not  file.    p.  38. 

Duplicity — when  declaration  not  bad  for.    p.  417. 

Duty  of  master — when  declaration  sufficiently  alleges,    p.  4L 

Repugnancy — how  advantage  may  be  taken  of.    p.  417. 

when  bad;  when  not.    p.  416. 

Special  demurrer — what  cannot  be  reached  by.    p.  548. 
Variance — rule  with  respect  to  correspondence  between  allegations 
and  proofs  defined,    p.*  446. 

DEFAULTS. 

Judgment— certainty  required  of  affidavits  offered  upon  motion  to 

reopen,  p.  356. 
when  motion  to  set  aside,  predicated  upon  affidavits,  properly 

denied,  p.  356. 
Premature — when  entry  of  default  is.    p.  31. 

DELIVERY. 

Fraud— when  charge  of,  with  respect  to  delivery  of  deed  estab- 
lished,   p.  162. 
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DEMURRERS. 

Argument — what  doeB  not  preclude,    p.  63. 

Declaration — how  repugnancy  of,  may  be  taken  advantage  of. 
p.  417. 

when  not  bad  for  duplicity,    p.  417. 

when  repugnancy  bad;  when  not    p.  416. 

Special  demurrer— what  cannot  be  reached  by.    p.  548. 

Ultra  vires — when  question  of,  cannot  be  raised  by  general  de- 
murrer,    p.  521. 

DIVORCE. 

Alimony — out  of  what  property,  may  be  allowed,     p.  315. 

power  of  court  to  retain  jurisdiction  over  question  of.    p.  314. 

Complainants   death— effect   of,   upon   right   to    review   decree   of 

divorce,    p.  31. 
Default — when  prematurely  entered,    p.  31. 
Desertion — what  essential  as  ground  for  divorce,    p.  31. 
Marriage — what  fraud  not  sufficient  to  annul,    p.  45. 
when  not  induced  by  false  representations,    p.  45. 

DRAINAGE. 

Attorney's  fees — what  essential  to  taxation  of,  as  costs,    p.  241. 
Drainage  district — what  essential  to  recovery  from,  for  land  taken. 
p.  499. 

DRAM-SHOP  ACT. 
Violation  of  section  6 — what  sufficient  to  establish,    p.  562. 

EASEMENTS. 

Intoxicating  liquors — when  restriction  against  use  of  land  for  sale 
of,  will  be  enforced,    p.  521. 

ELECTION. 
Remedies — when  election  of,  does  not  bind.    p.  499. 

EMBANKMENTS. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 
a,  is  erected  or  maintained,    p.  431. 

EMINENT  DOMAIN. 

Drainage  district — what  essential  to  recovery  from,  for  land  taken. 

p.  499. 
Railroad  structure — when  cause  of  action  arises,  when  not,  where 

a,  is  erected  or  maintained,    p.  431. 
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equity. 

See  Chanceby. 

ESTOPPEL. 

Corporate  existence — when  estoppel  to  deny,  arises,    pp.  72,  209. 

Election  of  remedies — when  does  not  bind.    p.  499. 

Ultra  vires — when  estoppel  to  plead,  does  not  arise,    p.  15. 

when  party  cannot  claim  that  provision  of  contract  is.    p.  521. 

EVIDENCE. 

Abbreviations — when  objection  to  absence  of  explanation  of,  comes 
too  late.    p.  376. 

Accomplice — evidence  of,  sufficient  to  sustain  conviction,    p.  111. 

Assault — what  evidence  competent  in  prosecution  for  conspiracy  to 
commit,    p.  109. 

Bridge — what  evidence  not  competent  with  respect  to  unsafe  con- 
dition of.    p.  535. 

Confessions — discretion  of  judge  with  respect  to  admitting,  made 
to  police  officers,    p.  IIOj 

when  incompetent    p.  110. 

Conversations*— when,  had  out  of  presence  of  party,  incompetent, 
p.  280. 

Cross-examination — when  not  unduly  restricted,    p.  109. 

Degree  of  proof — when  instruction  as  to,  erroneous,    p.  484. 

Exception — essential  to  review  ruling  upon  evidence,    p.  484. 

Expert  witness — how  inquiry  with  respect  to  cause  of  injury  should 
be  put  to.    p.  446. 

what  facts  may  be  established  by  opinions  of.    p.  611. 

Fellow-servants— who  are  not    p.  367. 

Forcible  entry  and  detainer — what  does  not  establish  right  to  pos- 
session,   p.  360. 

Fraud — latitude  of  proof  allowed,    p.  512. 

what  evidence  competent  upon  question  of,  where  fraud  in 

connection  with  sale  is  charged,    p.  512. 

when  charge  of,  with  respect  to  delivery  of  deed  established. 

p.  162. 

General  issue — what  plea  of,  puts  In  issue,    p.  642. 
Impeachment — how  should  be  made.    p.  281. 

when  cannot  be  made.    p.  601. 

Incompetent  evidence — when  admission  of,  will  not  reverse,    p.  110. 
Judicial   notice — taken  of  abbreviations   used   in   describing   land. 

p.  509. 
Juror — what  proof  of  misconduct  of,  essential  to  set  aside  verdict 

p.  637. 
Market  value — what  cross-examination  proper  of  expert  who  has 

testified  to.    p.  499. 
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Motion  to  8trike — when  allowance  of,  cures  error  in  admission  of 
evidence,    p.  111. 

when  denial  of,  proper,    p.  281. 

Objection — effect  of  specific,    p.  635. 

Ordinance — when  proof  of,  sufficient,     p.  301. 

when  proof  of,  which  restricts  speed  of  running  cars  over 

bridge,  incompetent    p.  535. 

Partnership— what  does  not  establish  relation  of.    p.  192. 

when  burden  of  proving,  is  upon  the  defendant    p.  484. 

Privileged  communication — what  not.    p.  360. 

Production  of  books — when  order  requiring,  proper,    p.  10. 

Production  of  documents — when  demand  for,  made  in  criminal  pros- 
ecution in  presence  of  jury,  not  improper,    p.  109. 

Receipt — upon  whom  burden  of  explaining,  rests,    p.  409. 

Redirect  examination — what  not  proper  upon.    p.  629. 

Reformation — what  proof  essential  upon  ground  of  mutual  mistake, 
p.  464. 

Stenographic  transcript — how  preliminary  proof  of,  made.     p.  110. 

Variance — what  does  not  constitute,  in  criminal  case.    p.  110. 

Wife — when  incompetent  as  witness,    p.  392. 

Witness — when  incompetent  by  virtue  of  interest    p.  392. 

when  not  disqualified  under  Evidence  Act.    p.  495. 

Witnesses — when  limitation  upon  number  of,  improper,    p.  241. 

EXCEPTIONS. 

Argument  of  counsel — how  cannot  be  preserved  for  review,    p.  619. 
Bill  of  exceptions — how  may  not  be  impeached,    p.  450. 
Remarks  of  court — exception  essential  to  preserving  propriety  of, 
for  review,    p.  280. 

FALSE   IMPRISONMENT. 

Arrest — when  officer  may  make,  without  a  warrant    p.  675. 

Facts — what,  must  be  found  by  jury.    p.  574. 

Immaterial — what  is,  in  action  for  false  imprisonment,    p.  574. 

Offense— when  complete,    p.  574. 

Want  of  probable  cause — when  not  established,    p.  575. 

FINDINGS  OF  FACT. 
Disturbed — when  will  not  be.    p.  7L 

FINES  AND  PENALTIES. 

Misdemeanor— who  should  impose  fine  in  prosecution  for,  before 
justice,    p.  449. 

FORCIBLE  ENTRY  AND  DETAINER. 

Lessee — when  forcible  detainer  does  not  lie  against  one  who  en- 
ters as.    p.  467. 
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Recovery — what  does  not  preclude  right  to.    p.  25. 
Right  to  possession — what  does  not  establish,    p.  360.  * 

Whole  of  premises — right  of  plaintiff  to  sue  for,  notwithstanding 
defendant  occupies  but  part    p.  25. 

FORECLOSURE. 

Administration  Act— section  18  construed,    p.  392. 
Complainant— who  should  be.    p.  392. 

FORFEITURES. 

Contract — when  forfeiture  of,  for  conveyance  of  land,  will  not  be 

upheld,    p.  584. 
Laches — when  doctrine  of,  will  be  strictly  enforced,    p.  63. 
Lease — when  forfeiture  of,  would  be  unwarranted,     p.  209. 

FRATERNAL  BENEFIT  SOCIETIES. 

Cancellation — effect  of  silence  following  notice  of,  to  insured, 
p.  321. 

provision  concerning  notice  of,  construed,    p.  321. 

what  does  not  establish  acquiescence  in.    p.  321. 

what  not  notice  of.    p.  321. 

when  notice  of,  begins  to  run.    p.  321. 

when  return  of  premium  essential  to.    p.  321. 

Insurance  policy — how  construed,    p.  322. 

Powers — how  determined,     p.  15. 

Ultra  vires — what  is.    p.  15. 

when  estoppel  to  plead,  does  not  arise,    p.  15. 

FRAUD. 

False  representations — what  do  not  constitute,    p.  71. 

Marriage — what  fraud  not  sufficient  to  annul,    p.  45. 

when  not  induced  by  false  representations,    p.  45. 

Measure  of  damages — in  action  for  fraud  and  deceit    p.  513. 

Necessary  party — who  is,  to  bill  to  set  aside  satisfaction  of  judg- 
ment,   p.  162. 

Proof — latitude  allowed,    p.  512. 

Sales — what  evidence  competent  upon  question  of  fraud  involved  In. 
p.  512. 

Satisfaction  of  judgment — when  equity  has  jurisdiction  to  set 
aside,  obtained  by  fraud,    p.  162. 

Tender — when  not  essential  to  recovery  in  action  for  deceit    p.  512. 

GIFTS. 

Statute  of  Wills — when  gift  invalid  by  virtue  of.    p.  570. 
Valid— what  essential  to.    p.  570. 
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GRAND  JURY. 
Sworn — when  grand  jury  appears  to  have  been  properly,    p.  109. 

GUARDIANSHIP. 

Guardian's  bond — how  far  act  of  March  13,  1874,  pertaining  to  of 

flcial  bonds,  applies  to.    p.  1. 

what  does  not  release,     p.  1. 

Guardian  and  ward — power  of  court  to  require  additional  security. 

p.  L 

HABEAS  CORPUS. 

Custody  of  children — what  consideration  prevails  where  issue  as  to, 
arises  upon  habeas  corpus  proceedings,     p.  338. 

INDICTMENTS. 

Common  law  offense — what  does  not  preclude  punishment  for. 
p.  184. 

INFORMATIONS. 

Amendment — when  properly  allowed,     p.  562. 
Verification — when  not  necessary,    p.  562. 

INJUNCTIONS. 

Appeal — does  not  lie  from  denial  of  motion  to  dissolve  interlocu- 
tory injunction,    p.  383. 

Preliminary  mandatory  injunction — rule  with  respect  to  issuance 
of.    p.  248. 

Threatened  trespass — when  injunction  lies  to  restrain,    p.  248. 

INJURIES  TO  REAL  PROPERTY. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 
a,  is  erected  or  maintained,    p.  431. 

INSTRUCTIONS. 

Abstract  proposition  of  law — when  instruction  containing,  improper, 
p.  281. 

Accurate — when  instructions  should  be.    p.  403. 

Argumentative — instructions  must  not  be.    p.  446. 

Canada  Thistles — Instruction  in  prosecution  under  section  41  of  the 
Criminal  Code  approved,    p.  531. 

Common  carrier — instruction  as  to  duty  of,  erroneous,    p.  535. 

Degree  of  proof — when  instruction  as  to,  erroneous,    p.  484. 

Direction  of  verdict — what  instruction  concluding  with,  should  con- 
tain,   p.  403. 
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Erroneous — what  does  not  cure.    p.  310. 

Estoppel  to  complain — when  arises,    p.  301. 

Failure  to  ring  bell — Instruction  as  to  right  to  recover  for,  erro- 
neous,   p.  310. 

"If  you  find  from  the  evidence" — held,  properly  used.    p.  301. 

Ignore  issues — instructions  should  not    pp.  409,  427. 

Interest  of  plaintiff — instruction  upon,  approved,    p.  553. 

Measure  of  damages — when  instruction  as  to,  not  erroneous,    p.  301. 

Motorman — when  instruction  does  not  sufficiently  define  duties  of. 
p.  477. 

Negligence — instruction  upon,  should  not  invade  province  of  jury, 
p.  403. 

when  instruction  as  to,  erroneous,    p.  446. 

Particular  phrase — held,  improper,    p.  362. 

Partnership— when  Instruction  upon  question  of  existence  of,  erro- 
neous,   p.  484. 

Peremptory  instruction — what  does  not  waive  motion  for.    p.  174. 

what  question  raised  by  motion  for.     p.  566. 

Preponderance  of  evidence — instruction  upon,  approved,    p.  582. 

when  instruction  upon,  not  erroneous,    p.  281. 

Replevin — Instruction  in,  as  to  what  plaintiff  must  prove  to  recover, 
approved.    582. 

Specify  witness — instructions  should  not    p.  409. 

Streets— when  instruction  as  to  duty  of  municipality  with  respect 
to  condition  of,  erroneous,    p.  604. 

Theory  of  defense — error  to  refuse  instruction  containing  proper, 
p.  624. 

INSURANCE. 

Cancellation— effect    of    silence    following    notice    of,    to    insured. 

p.  321. 

provision  concerning  notice  of,  construed,    p.  321. 

what  does  not  establish  acquiescence  in.    p.  32L 

what  not  notice  of.    p.  321. 

when  notice  of,  begins  to  run.    p.  321. 

when  return  of  premium  essential  to.    p.  321. 

Fraternal  benefit  society — how  powers  of,  determined,    p.  15. 

what  ultra  vires,    p.  16. 

Incontestable  clause — effect  of,  upon  defense  of  frlse  warranties. 

p.  643. 
Insurable  interest — what  is.    p.  642. 
Insurance  policy — how  construed,    p.  322. 

to  whom  cannot  be  assigned,    p.  642. 

who  must  sue  upon.    p.  642. 

Ultra  vires — when  estoppel  to  plead,  does  not  arise,    p.  15. 

JUDGMENTS,  DECREES  AND  EXECUTION& 
Amendment — when  cannot  be  made.    p.  454. 


Topical  Index.  679 


Default — when  prematurely  entered,    p.  31. 

Findings  of  fact — effect  of,  in  absence  of  certificate  of  evidence. 

p.  209. 
Fine — when    erroneous    imposition    of,    not    ground    for    reversal. 

p.  110. 

when  imposition  of,  erroneous,    p.  110. 

who  should  impose,  in  prosecution  for  misdemeanor  before 

justice,    p.  .449. 
"For  the  use" — effect  of  use  of  phrase,    p.  643. 
Motion   to  reopen — certainty  required   of   affidavits   offered   upon. 

p.  356. 
Motion  to  set  aside — when  properly  denied,    p.  356. 
Necessary  party — who  is,  to  bill  to  set  aside  satisfaction  of  judg- 
ment,   p.  162. 
Non    obstante    veredicto — when    entry    of    judgment    not    proper. 

p.  575. 
Order — how  verity  of,  cannot  be  attacked,     p.  192. 
Satisfaction  of  judgment — when  equity  has  jurisdiction  to  set  aside, 

obtained  by  fraud,    p.  162. 

JUDICIAL  NOTICE. 

See  Evidence. 

JURISDICTION. 

Appellate  Court— will  take  jurisdiction  notwithstanding  all  parties 
do  not  appear  to  be  before  the  court    p.  570. 

Objection — when  waived,    p.  192. 

Partnership — when  courts  of  law  have  jurisdiction  for  accounting 
between  partners,    p.  192. 

JURY  TRIALS. 

Grand  jury — when  appears  to  have  been  properly  sworn,    p.  109. 
Juror — what  proof  of  misconduct  of,  essential  to  set  aside  verdict. 

p.  637. 
Jury — power  of  court  to  reconvene,    p.  634. 
Statutory  procedure — when  accused  may  waive,    p.  449. 

JUSTICES  AND  CONSTABLES. 

Amendment — right  to-  add  new  party  after  appeal  from  justice, 
p.  152. 

LACHES. 
Doctrine — when  will  be  strictly  enforced,    p.  63. 

LANDLORD  AND  TENANT. 

Forcible  detainer — when  does  not  lie  against  one  who  enters  as 
lessee,    p.  467. 
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Forfeiture — when,  of  lease,  would  be  unwarranted,    p.  209. 
Lease— effect  of  accepted  option,    p.  264. 

effect  of  offer  to  renew,    p.  198. 

how  offer  to  renew,  construed,     p.  198. 

right  to  withdraw  option,    p.  264. 

Option — what  constitutes  Irrevocable  offer,     p.  466. 

Personal  injuries — when  landlord  liable  for.    p.  438. 

Revocation — right  of,  with  respect  to  offer  to  renew  lease,    p.  19S. 

Specific  performance — when  awarded  of  option  for  lease,    p.  264. 

Tenancy    from    month    to    month — notice    essential    to    terminate. 

p.  26. 
Trespasser — who  is  not.    p.  438. 

MALICIOUS   PROSECUTION. 

False  imprisonment — what  facts  must  be  found  by  jury.    p.  674. 

what  immaterial  in  action  for.    p.  574. 

when  offense  of,  complete,    p.  574. 

when  want  of  probable  cause  not  established  in  action  for. 

p.  575. 

MANDAMUS. 

Right  to  office — when  question  as  to,  does  not  arise  in  mandamus. 
p.  376. 

MARRIAGE. 

False  representations — when  marriage  not  Induced  by.    p.  45. 
Fraud — what  not  sufficient  to  annul  marriage,    p.  46. 

MASTER  AND  SERVANT. 

Assumed  risk — doctrine  of,  denned,    pp.  566,  593. 

how  question  of,  determined,     p.  367. 

when  doctrine  of,  applies,    p.  480. 

when  question  of,  one  of  fact  for  jury.    p.  612. 

Contributory  negligence — when  no  defense,    p.  22L 

when  party  Injured  guilty  of.   "656. 

Declaration — when  sufficiently  alleges  duty  of  master,    p.  41. 
Expert  witness — how  inquiry  with  respect  to  cause  of  injury  should 

be  put  to.    p.  446. 
Fellow-servant — foreman  may  also  be  a.    p.  427. 
Fellow-servants — when  question  of  relation  of,  one  of  law.    p.  593. 

who  are  not.    p.  367. 

who  not,  as  matter  of  law.    p.  593. 

Imputed  negligence — when  doctrine  of,  applies,    p.  301. 
Liability  for  negligence — when  relation  of  master  and  servant  must 
exist  to  sustain,  in  driving  of  team.    p.  174. 
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Master — when  liable  for  acts  of  foreman,    p.  386. 

when  liable  for  injury  to  servant,    p.  362. 

when  not  liable  for  negligence  in  driving  wagon,    p.  174. 

who  is,  in  law.    p.  174.  * 

Mines  and  Miners  Act — when   mine  examination  not  compliance 

with.    p.  221. 
Negligence — Instruction  upon,  should  not  invade  province  of  Jury. 

p.  403. 
Ordinary  care — when  question  one  of  law.    p.  400. 
Res  ipsa  loquitur — doctrine  of  explained:    p.  438. 
Rule — question  of  power  of  conductor  to  waive,  for  jury.    p.  624. 
Safe  place  to  work — duty  of  master  to  furnish,    p.  41. 
Trustees — when  personally  liable  for  personal  injuries,    p.  438. 

MEASURE  OF  DAMAGES. 

Damages — what  cannot  be  recovered,    p.  651. 
Fraud  and  deceit — measure  of  damages  in  action  for.    p.  503. 
Instruction — when  not  erroneous,     p.  301. 

Market  value — what  cross-examination  proper  of  expert  who  has 
testified  to.    p.  499. 

MINES  AND  MINERS  ACT. 

Contributory  negligence — when  no  defense,    p.  221. 

Mine  examination — when  not  compliance  with  statute,    p.  221. 

MORTGAGES. 

Administration  Act — section  18  construed,    p.  392. 

Chattel  mortgage — what  deemed  residence  of  mortgagor,    p.  609. 

where  must  be  acknowledged,    p.  609. 

MOTIONS  FOR  NEW  TRIAL. 

Arguments  of  counsel — what  Improper,    p.   624. 

Conduct  of  counsel — when  repetition  of  questions  will  not  reverse, 
p.  495. 

Exception— essential  to  review  ruling  upon  evidence,    p.  566. 

Juror — what  proof  of  misconduct  of,  essential  to  set  aside  verdict, 
p.  637. 

Remarks  of  court — exception  essential  to  preserving  propriety  of, 
for  review,    p.  280. 

when  cannot  be  complained  of.    p.  280.  , 

Special  interrogatories — when  failure  of  Jury  to  answer,  not  ground 
for  reversal,    p.  179. 

Verdict — what  does  not  preserve  alleged  excessiveness  of,  for  re- 
view,   p.  367. 

when  not  disturbed,    pp.  372,  507,  582,  637. 

when  not  disturbed  after  two  concurring  verdicts,     p.  409. 

when  not  excessive,    p.  423. 

when  set  aside,    p.  619. 
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Witnesses — when  limitation  upon  number  of,  improper,    p.  241. 
Written  motion — effect  of  failure  to  file.    p.  423. 
what  waived  by.    p.  598. 

MUNICIPAL  CORPORATIONS. 

City  council — when  may  bind  successors,    p.  249. 

Defective  sidewalk — when  question  of  liability  of  municipal  corpora- 
tion for  injuries  resulting  from  alleged,  should  be  submitted 
to  jury.     p.  407. 

Infection — when  municipality  not  liable  for,  suffered  through  neg- 
ligence of  servants,    p.  488. 

Ordinance — life  of  franchise  grant    p.  248. 

rights  of  telephone  company  under  grant    p.  248. 

when  grant  to  telephone  company  does  not  violate  constitution. 

p.  248. 

Respondeat  superior — extent  of  application  of  doctrine  of,  to  muni- 
cipality,   p.  488. 

Streets — duty  of  municipality  with  respect  to  condition  of.    p.  604. 

NEGLIGENCE. 

Assumed  risk — doctrine  of,  defined,    pp.  566,  593. 

how  question  of,  determined,    p.  367. 

when  doctrine  of,  applies,    p.  480. 

when  question  of,  one  of  fact  for  jury.    p.  612. 

Bell  rung  or  whistle  blown — statute  pertaining  to,  construed, 
p.  281. 

Bridge — what  evidence  not  competent  with  respect  to  unsafe  con- 
dition of.    p.  535. 

Contributory  negligence — when  no  defense,    p.  221. 

when  party  Injured  guilty  of.     p.  656. 

when  person  seeking  to  cross  railroad  tracks  not  guilty  of. 

p.  280. 

Declaration — when  sufficiently  alleges  duty  of  master,    p.  41. 

Defective  sidewalk — when  question  of  liability  of  municipal  corpo- 
ration for  Injuries  resulting  from  alleged,  should  be  sub- 
mitted to  jury.    p.  407. 

Degree  of  care — required  of  minor,    p.  658. 

Disrepair  of  bridge — liability  of  traction  company  for  personal  In- 
juries suffered  through,    p.  535. 

Expert  witness — how  inquiry  with  respect  to  cause  of  Injury  should 
be  put  to.    p.  446. 

Fellow-servant — foreman  may  also  be  a.    p.  427. 

who  not,  as  matter  of  law.    p.  593. 

when  question  of  relation  of,  one  of  law.    p.  593. 

Fire — who  cannot  recover  of  water  company  for  Injury  occasioned 
by.    p.  332. 

Imputed  negligence— when  doctrine  of,  applies,    p.  30L 
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Infection — when  municipality  not  liable  for,  suffered  through  neg- 
ligence of  servants,     p.  488. 

Instruction — should  not  invade  province  of  jury.    p.  403. 

—  when  erroneous,    p.  446. 

when  erroneous  as  to  right  of  recovery  for  failure  to  ring 

bell.    p.  310. 

Landlord — when  liable  for  personal  injuries,    p.  438. 

Master — when  liable  for  acts  of  foreman,    p.  386. 

when  liable  for  injury  to  servant,    p.  362. 

when  not  liable  for  negligence  in  driving  wagon,    p.  174. 

who  is,  in  law.    p.  174. 

Master  and  servant — when  relation  of,  must  exist,  to  sustain  lia- 
bility for  negligence  in  driving  of  team.    p.  174. 

Mines  and  Miners  Act — when  mine  examination  not  compliance 
with.    p.  221. 

Motorman — when  instruction  does  not  sufficiently  define  duties  of. 
p.  477. 

Ordinance — when  proof  of,  which  restricts  speed  of  running  cars 
over  bridge,  incompetent,    p.  535. 

Ordinary  care — what  does  not  excuse  failure  to  exercise,    p.  417. 

when  carrier  only  required  to  exercise,    p.  446. 

when  question  one  of  law.    p.  400. 

Passenger  and  carrier — care  to  be  exercised  by  former  in  seeking 
to  alight    p.  400. 

duty  of  latter  to  former,    p.  400. 

rule  with  respect  to  presumtion  of  negligence  defined,    p.  536. 

Res  ipsa  loquitur — doctrine  of  explained,    p.  438. 

Respondeat  superior — extent  of  application  of  doctrine  of,  to  muni- 
cipality,   p.  488. 

Rule — question  of  power  of  conductor  to  waive,  for  jury.    p.  624. 

Safe  place  to  work — duty  of  master  to  furnish,    p.  41.* 

Selection  of  route — care  required  in.    p.  535. 

Streets — duty  of  municipality  with  respect  to  condition  of.    p.  604. 

when  instruction  as  to  duty  of  municipality  with  respect  to 

condition  of,  erroneous,    p.  604. 

Trespasser — who  is  not    p.  438. 

Trustees — when  personally  liable  for  personal  injuries,    p.  438. 

NEGOTIABLE   INSTRUMENTS. 

Guarantor — right  of,  to  erase  indorsement  of  payment,    p.  547. 
Promissory  note— plea  of  payment,  held  sufficient,    p.  547. 

NON   OBSTANTE   VEREDICTO. 
See  Judgments,  Decrees  and  Executions. 

NOTICES. 
Application  to  court — what  notice  sufficient  of.    p.  209. 
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nuisances. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 
a,  is  erected  or  maintained,    p.  431. 

OFFICIAL  BONDS. 

Guardian's  bond— how  far  act  of  March  13,  1874,  pertaining  to  of- 
ficial bonds,  applies  to.    p.  1. 

OPTIONS. 

Consideration — what  sufficient  to  support  option,    p.  466. 
Irrevocable — what  constitutes,    p.  466. 

ORDINANCES. 

City  council — when  may  bind  successors,    p.  249. 

Proof — when  sufficient,    p.  301. 

Speed — when    proof    of    ordinance    which    restricts,    incompetent. 

p.  535. 
Telephone  company— ordinance  grant  to,  not  exclusive,    p.  248. 

rights  of,  under  ordinance  grant,    p.  248. 

when  ordinance  grant  to,  does  not  violate  constitution,    p.  248. 

PAROL  ACT. 
Repeal  affected  by.    p.  110. 

PARTIES. 

Amendment — right  to  add  new  party  after  appeal  from  justice, 
p.  152. 

what  does  not  preclude  addition  of  new  party,    p.  151. 

Assignee — when  may  sue  in  his  own  name.    p.  192. 

Foreclosure — by    whom    proceeding    for,    should    be    maintained. 

p.  392. 

Insane  person — when  necessary  party,    p.   414. 

Insurance  policy — who  must  sue  upon.    p.  642. 

necessary  party — who  is,  to  bill  to  set  aside  satisfaction  of  judg- 
ment   p.  162. 

Objection — how  may  be  made  to  joinder  of  too  many  parties, 
p.    332. 

Writ  of  error— who  must  be  parties  to.    p.  617. 

PARTITION. 

Solicitor' 8  fees — power  of  court  to  allow,  to  defendant,  in  partition 
suit.    p.  233. 

what  does  not  preclude  apportionment  of.    p.  233. 
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PARTNERSHIPS. 

Burden  of  proof — when  upon  defendant  to  establish  partnership, 
p.  484. 

Courts  of  law — when  have  jurisdiction  for  accounting  between  part- 
ners,   p.  192. 

Instruction — when  erroneous  upon  question  of  existence  of  part- 
nership,   p.  484. 

Relation — what  does  not  establish,    p.  192. 

Relation  of  partnership — how  question  of  existence  of,  determined, 
p.  484. 

what  essential. to  establish,    p.  484. 

PASSENGER   AND   CARRIER. 

Carrier— duty  of,  to  passenger,    p.  400. 

Motorman — when  instruction  does  not  sufficiently  define  duties  of. 

p.  477. 
Ordinary  care — when  carrier  only  required  to  exercise,    p.  446. 
Passenger— care  to  be  exercised  by,  In  seeking  to  alight,    p.  400. 
Presumption  of  negligence — rule  with  respect  to,  defined,    p.  536. 

PAYMENT. 
Receipt — upon  whom  burden  of  explaining,  rests,    p.  409. 

PENALTIES. 

Assault — when  punishment  for  conspiracy  to  commit,  not  excessive, 
p.  109. 

PERSONAL   INJURIES. 

Assumed  risk — doctrine  of,  defined,    pp.  566,  593. 

how  question  of,  determined,    p.  367. 

when  doctrine  of,  applies,    p.  480. 

when  question  of,  one  of  fact  for  jury.    p.  612. 

Bell  rung  or  whistle  blown— statute  pertaining  to,  construed, 
p.  281. 

Bridge — what  evidence  not  competent  with  respect  to  unsafe  con- 
dition of.    p.  535. 

Contributory  negligence — when  no  defense,      p.  221. 

when  party  injured  guilty  of.    p.  656. 

when  person  seeking  to  cross  railroad  tracks  not  guilty,  of. 

p.  280. 

Declaration — when  sufficiently  alleges  duty  of  master,    p.  41. 

Defective  sidewalk — when  question  of  liability  of  municipal  cor- 
poration for  injuries  resulting  from  alleged,  should  be  sub- 
mitted to  jury.    p.  407. 
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Degree  of  care — required  of  minor,    p.  658. 

Disrepair  of  bridge — liability  of  traction  company  for  personal  in- 
juries suffered  through,    p.  535. 

Expert  witness — how  inquiry  with  respect  to  cause  of  injury  should 
be  put  to.    p.  446. 

Fellow-servant — foreman  may  also  be  a.    p.  427. 

Fellow-servants — when  question  of  relation  of,  one  of  law.    p.  593. 

who  are  not    p.  367. 

who  not,  as  matter  of  law.    p.  593. 

Imputed  negligence — when  doctrine  of,  applies,    p.  301. 

Infection — when  municipality  not  liable  for,  suffered  through  neg- 
ligence of  servants,    p.  488. 

Instruction — when  erroneous  as  to  right  of  recovery  for  failure  to 
ring  bell.      p.  310. 

Landlord — when  liable  for  personal  injuries,    p.  438. 

Master — when  liable  for  acts  of  foreman,    p.  386. 

when  liable  for  injury  to  servant,    p.  362. 

when  not  liable  for  negligence  in  driving  wagon,    p.  174. 

who  is,  in  law.    p.  174. 

Master  and  servant — when  relation  of,  must  exist,  to  sustain  lia- 
bility for  negligence  in  driving  of  team.    p.  174. 

Mines  and  Miners  Act — when  mine  examination  not  compliance 
with.    p.  221. 

Motorman — when  instruction  does  not  sufficiently  define  duties  of. 
p.  477. 

"Negligence — instruction  upon,  should  not  invade  province  of  jury, 
p.  403. 

when  instruction  as  to,  erroneous,    p.  446. 

Ordinance — when  proof  of,  which  restricts  speed  of  running  cars 
over  bridge,  incompetent,    p.  535. 

Ordinary  care — what  does  not  excuse  failure  to  exercise,    p.  417. 

when  carrier  only  required  to  exercise,    p.  446. 

when  question  one  of  law.    p.  400. 

Passenger  and  carrier — care  to  be  exercised  by  former  in  seeking 
to  alight,    p.  400. 

duty  of  latter  to  former,    p.  400. 

rule  with  respect  to  presumption  of  negligence  defined,    p.  536. 

Res  ipsa  loquitur — doctrine  of  explained,    p.  438. 

Respondeat  superior — extent  of  application  of  doctrine  of,  to  mu- 
nicipality,   p.  488. 
Rule — question  of  power  of  conductor  to  waive,  for  jury.    p.  624. 
Safe  place  to  work—duty  of  master  to  furnish,    p.  41. 
Selection  of  route — care  required  in.    p.  535. 
Streets — duty  of  municipality  with  respect  to  condition  of.    p.  604. 

when  instruction  as  to  duty  of  municipality  with  respect  to 

condition  of,  erroneous,    p.  604. 

Trespasser— who  is  not.    p.  438. 

Trustees — when  personally  liable  for  personal  injuries,    p.  438. 
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PERSONAL  PROPERTY. 
False  representations— wh&t  do  not  constitute,    p.  7L 

PLEADING. 

Affidavit  of  merits — who  need  not  file.    p.  38. 

Assignee — when  may  sue  in  his  own  name.    p.  192. 

Cross-bill — when  may  be  maintained,    p.  63. 

when  not  germane,    p.  63. 

Declarationr— how  repugnancy  of,  may  be  taken  advantage  of. 
p.  417. 

when  not  bad  for  duplicity,    p.  417. 

when  repugnancy  bad;  when  not     p.  416. 

when  sufficiently  alleges  duty  of  master,    p.  41. 

Demurrer — what  does  not  preclude  argument  of,  in  chancery,    p.  63. 

Duplicity — how  advantage  must  be  taken  of.     p.  548. 

Failure  to  traverse — what  admitted  by.    p.  552. 

"For  the  use1'— effect  of  use  of  phrase,    p.  643. 

General  issue — effect  of,  in  action  on  the  case.     p.  651. 

what  plea  of,  puts  in  issue,    p.  642. 

Indictment — what  does  not  preclude  punishment  for  common  law 
offense,    p.  184. 

Information — when  need  not  be  verified,    p.  562. 

Insane  person — when  necessary  party,    p.  414. 

Insurance  policy — who  must  sue  upon.    p.  642. 

Multifariousness — how  question  of,  determined,     p.  520. 

Promissory  note — plea  of  payment,  held  sufficient,    p.  547. 

Relief — what  pleading  essential  to  obtain,    pp.  392,  414. 

Special  demurrer — what  cannot  be  reached  by.    p.  648. 

Supplemental  bill — when  filing  of,  proper,    p.  162. 

Ultra  vires — when  question  of,  cannot  be  raised  by  general  demur- 
rer,   p.  521. 

Variance — rule  with  respect  to  correspondence  between  allegations 
and  proofs  defined,    p.  446. 

PRACTICE. 

Abbreviations — when  objection  to  absence  of  explanation  of,  comes 
too  late.    p.  376. 

Abstract— effect  of  failure  to  file,  conforming  to  rule.    p.  457. 

when  insufficient,    p.  221. 

Affidavit  of  merits — who  need  not  file.    p.  38. 

Amendment — right  to  add  new  party  after  appeal  from  justice, 
p.  152. 

— -  what  does  not  preclude  addition  of  new  party,    p.  151. 

Appeal— what  waives  motion  to  dismiss,    p.  233. 

when  irregularity  in  perfecting,  cured,    p.  360. 

when  lies  from  taxation  of  costs,    p.  241. 

Appearance — function  of,  where  entered  in  lieu  of  service  of  sum- 
mons,   p.  31. 
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Assignment  of  error — when  deemed  waived,    p.  612. 

Attorney's  fees — what  bill  of  exceptions  need  not  show  to  author- 
ize the  review  of  a  taxation  made  pursuant  to  statute,    p.  241. 

what  essential  to  taxation  of,  as  costs,    p.  241. 

Bill  of  exceptions — how  may  not  be  impeached,    p.  450. 

Certificate  of  evidence—when  presumed  to' contain  all  the  evidence 
heard,    p.  31. 

Certiorari — when  laches  bars  right  of  review  by.    p.  22. 

Change  of  venue — when  application  based  upon  alleged  prejudice 
of  inhabitants  of  county  not  improperly  denied,    p.  111. 

Conduct  of  counsels- when  repetition  of  questions  will  not  reverse, 
p.  495. 

Consolidation  of  causes — when  properly  made.    p.  55. 

Constitutional  questions — when   Appellate   Court  may   pass  upon, 
p.  383. 

Contempt — when  party  guilty  of,  in  disobeying  order,    p.  11. 

Costs — when  motion  for  apportionment  of,  should  be  made.    p.  151. 

Cross-bill — when  may  be  maintained,    p.  63. 

when  not  germane,    p.  63. 

Declaration — how  repugnancy  of,  may  be  taken  advantage  of.  p.  417. 

when  repugnancy  bad;  when  not.    p.  416. 

Default — when  prematurely  entered,    p.  31. 

Demurrer — what  does  not  preclude  argument  of,  in  chancery,    p.  63. 

Divorce — effect  of  death  of  complainant  upon  right  to  review  de- 
cree of.    p.  31. 

Duplicity — how  advantage  must  be  taken  of.    p.  548. 

Exception — essential  to  review  ruling  upon  evidence,    p.  566. 

Findings  of  fact — effect  of,  in  absence  of  certificate  of  evidence, 
p.  209. 

Fine — when    erroneous    imposition   of,    not    ground    for    reversal, 
p.  110. 

Foreclosure — by  whom  proceeding  for,  should  be  maintained,  p.  392. 

"For  the  use'1 — effect  of  use  of  phrase,    p.  643. 

General  issue — effect  of,  in  action  on  the  case.    p.  651. 

what  plea  of,  puts  in  issue,    p.  642. 

Incompetent  evidence — when  admission  of,  will  not  reverse,    p.  110. 

Information — power  of  court  to  permit  amendment  of.    p.  562. 

Injunction — appeal  does  not  lie  from  denial  of  motion  to  dissolve 
interlocutory,    p.  383. 

rule    with    respect    to    issuance    of    preliminary    mandatory. 

p.  248. 

Insane  person — when  necessary  party,    p.  414. 
Joint  and  several  obligors — how  recovery  may  be  had  against,    p.  1. 
Judgment — certainty  required  of  affidavits  offered  upon  motion  to 
reopen,    p.  356. 

when  cannot  be  amended,    p.  454. 

when  motion  to  set  aside,  predicated  upon  affidavits,  prop- 
erly denied,    p.  356. 
Jurisdiction — when  objection  to,  waived,    p.  192. 
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Juror — what  proof  of  misconduct  of,  essential  to  set  aside  verdict. 

p.  637. 
Jury — power  of  court  to  reconvene,    p.  634. 
Motion  for  new  trial — effect  of  failure  to  file  grounds  for.    p.  423. 

what  waived  by  written,    p.  598. 

Motion  to  strike — when  allowance  of,  cures  error  in  admission  of 

evidence,     p.  111. 

when  denial  of,  proper,    p.  281. 

Multifariousness — how   question  of,  determined,    p.   520. 

Non  obstante  veredicto — when  entry  of  judgment  not  proper,    p.  575. 

Notice — what  sufficient,  of  application  to  court    p.  209. 

Objection — effect  of  specific,    p.  535. 

Order — how  verity  of,  cannot  be  attacked,    p.  192. 

Parties — how  objection  of  too  many,  joined  as  plaintiffs,  In  action 

at  law  may  be  raised,    p.  332. 
Peremptory  instruction — what  question  raised  by  moti<jn  for.    p.  566. 
Production  of  books — when  order  requiring,  proper,    p.  10. 
Production   of   documents — when   demand   for,   made   in   criminal 

prosecution  in  presence  of  jury,  not  improper,    p.  109. 
Receiver — right  to  discharge  of,  upon  payment  of  debt.    p.  208. 

what  interest  does  not  disqualify,    p.  208. 

when  objection  to  personnel  of,  comes  too  late.    p.  208. 

Relief — what  pleading  essential  to  obtain,    p.  392. 

Remarks  of  court— exception  essential  to  preserving  propriety  of, 

for  review,    p.  280. 
Sentence — what  need  not  specify  in  criminal  case.    p.  110. 
Solicitor's  fees — power  of  court  to  allow,  to  defendant,  in  partition 

suit.    p.  233. 

what  does  not  preclude  apportionment  of.    p.  233. 

Special  interrogatories — when  failure  of  jury  to  answer,  not  ground 
for  reversal,    p.  179. 

Statutory  procedure — when  accused  may  waive,    p.  449. 

Supplemental  bill — when  filing  of,  proper,    p.  162. 

Taxation  of  costs — when  concession  as  to  evidence  which  witness 
would  give  does  not  preclude,    p.  495. 

Technical  objections — when  will  not  reverse,    p.  208. 

Ultra  vires — when  question  of,  cannot  be  raised  by  general  demur- 
rer,   p.  521. 

Variance— rule  with  respect  to  correspondence  between  allegations 
and  proofs  defined,    p.  446. 

Verdict — what  does  not  preserve  alleged  excessiveness  of,  for  re- 
view,   p.  367. 

when  not  disturbed,    pp.  372,  507,  582,  637. 

when  not  disturbed  after  two  concurring  verdicts,    p.  409. 

when  not  excessive,    p.  423. 

when  set  aside,    p.  619. 

Witnesses— when  limitation  upon  number  of,  improper,    p.  241. 
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presumptions. 

Passenger  and  carrier — rule  with  respect  to  presumption  of  negli- 
gence defined,    p.  536. 

PRINCIPAL  AND  AGENT. 
Attorney  and  client — when  authority  of  former  presumed,    p.  208. 

PRINCIPAL  AND  SURETY. 
Guarantor — right  of,  to  erase  Indorsement  of  payment,    p.  547. 

PRODUCTION  OF  DOCUMENTS. 

Criminal  prosecution — when  demand  for  production  of  documents 

made  In.  In  presence  of  jury,  not  Improper,    p.  109. 
Production  of  books — when  order  requiring,  proper,    p.  10. 

PROMISSORY  NOTES. 

Guarantor — right  of,  to  erase  indorsement  of  payment    p.  547. 
Plea  of  payment — held  sufficient,    p.  547. 

QUO  WARRANTO. 

Character  of  office— which  may  he  made  subject-matter  of  proceed- 
ing by  quo  warranto,    p.  154. 

RAILROADS. 

Bell  rung  or  whistle  blown— statute  pertaining  to,  construed,    p.  281. 

Crossing — when  railroad  not  liable  to  construct    p.  274. 

Farm  crossing — defined,    p.  274. 

Ordinary  care — when  carrier  only  required  to  exercise,     p.  446. 

Passenger  and  carrier — care  to  be  exercised  by  former  In  seeking 

to  alight    p.  400.' 

duty  of  latter  to  former,    p.  400. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 

a,  Is  erected  or  maintained,    p.  431. 

REAL  ESTATE  BROKERS. 
Commissions — when  entitled  to  recover,    p.  634. 

REAL  PROPERTY. 

Administration  Act — section  18  construed,    p.  392. 

Drainage  district — what  essential  to  recovery  from,  for  land  taken. 

p.  499. 
Forcible  detainer — when  does  not  He  against  one  who  enters  as 

lessee,    p.  467. 
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Forfeiture — when,  of  contract  for  conveyance  of  land,  will  not  be 
upheld,    p.  584. 

Fraud — when  charge  of,  with  respect  to  delivery  of  deed  estab- 
lished,   p.  162. 

Insane  person — when  necessary  party,    p.  414. 

Intoxicating  liquors — when  restriction  against  use  of  land  for  sale 
of,  will  be  enforced,    p.  521. 

Judicial  notice — taken  of  abbreviations  used  in  describing  land, 
p.  509. 

Option — what  constitutes  irrevocable  ofTer.    p.  466. 

Railroad  structure — when  cause  of  action  arises,  when  not,  where 
a,  is  erected  or  maintained,    p.  431. 

RECEIVERSHIPS. 

Receiver — right  to  discharge  of,  upon  payment  of  debt.     p.  208. 

what  determined  by  appointment  pendente  lite.    p.  55. 

what  interest  does  not  disqualify,    p.  208. 

when  appointment  of,  proper,    p.  55. 

when  objection  to  personnel  of,  comes  too  late.    p.  208. 

REFORMATIONS. 
Mutual  mistake — proof  essential  to  establish,    p.  464. 

RELEASES. 

Guardian's  bond — what  does  not  release,    p.  1. 

Receipt — upon  whom  burden  of  explaining,  rests,    p.  409. 

Specialty — how  may  be  released,    p.  473. 

REPEALS. 
Parol  Act — repeal  affected  by.    p.  110. 

REPLEVIN. 

Instruction — in  replevin,  as  to  what  plaintiff  must  prove,  to  recover, 
approved,    p.  582. 

REVENUE. 
Revenue  Act — section  214  construed,    p.  457. 

SALES. 

False  representations— what  do  not  constitute,    p.  71. 
Fraud — what  evidence  competent  upon  question  of,  where  fraud  in 
connection  with  sale  is  charged,    p.  512. 

SPECIAL    INTERROGATORIES. 
Failure  of  jury  to  answer — when  not  ground  for  reversal,    p.  179. 
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specialties. 

Guardian's  bond — how  far  act  of  March  13,  1874,  pertaining  to  of- 
ficial bonds,  applies  to.    p.  1. 

Joint  and  several  obligors — how  recovery  may  be  had  against, 
p.  1. 

STATUTORY   LAW. 

Administration  Act — section  18  construed,    p.  392. 

Bell    rung    or   whistle    blown — statute    pertaining    to,    construed. 

p.  281. 
Parol  Act — repeal  affected  by.    p.  110. 
Statutes — how  construed,    pp.  221,  376. 
Statutory  procedure — when  accused  may  waive,    p.  449. 

STREETS  AND  ALLEYS. 
Trespasser — who  is  not    p.  438. 

SUITS. 
Assignee — when  may  sue  in  his  own  name.    p.  192. 

SUMMONS. 

Appearance — function  of,  where  entered  in  lieu  of  service  of  sum- 
mons,   p.  3L 

SURETYSHIPS. 
Guarantor — right  of,  to  erase  indorsement  of  payment    p.  547. 

TAXATION. 
Revenue  Act— section  214  construed,    p.  467. 

TAXATION  OP  COSTS. 
See  Costs. 

TELEPHONE    COMPANIES. 

Ordinance — rights  of  telephone  company  under  grant    p.  248. 

when  grant  to  telephone  company  does  not  violate  constitution. 

p.  248. 

TENDER. 
Deceit — when  tender  not  essential  to  recovery  in  action  for.    p.  612. 
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TORTS. 

False  imprisonment — when  offense  of,  complete,    p.  574. 
Fire — who  cannot  recover  of  water  company  for  Injury  occasioned 
by.    p.  332. 

TRANSCRIPTS  OP  RECORDS. 

Certificate  of  evidence — when  presumed  to  contain  all  the  evidence 

heard,    p.  31. 
Motion  to  strike— when  not  part  of  record,    p.  338. 

TRESPASS. 

Fire — who  cannot  recover  of  water  company  for  injury  occasioned 

by.    p.  332. 
Injunction — when  lies  to  restrain  threatened  trespass,    p.  248. 

TRESPASSERS. 
Who  not    p.  438. 

TRIALS. 

Argument  of  counsel — how  cannot  be  preserved  for  review,    p.  619. 

what  improper,    p.  624. 

Conduct  of  counsel — when  repetition  of  questions  will  not  reverse. 

p.  495. 
Production   of  documents — when   demand   for,   made    in    criminal 

prosecution  in  presence  of  jury,  not  improper,    p.  109. 
Remarks  of  court — exception  essential  to  preserving  propriety   of, 

for  review,    p.  280. 
when  cannot  be  complained  of.    p.  280. 

TRUST  DEEDS. 

Administration  Act — section  18  construed,    p.  392. 
Foreclosure — by    whom    proceeding    for,    should    be    maintained, 
p.  392. 

TRUSTEES. 

Personal  injuries — when  trustees  appointed  by  will  personally  lia- 
ble for.    p.  438. 

ULTRA  VIRES. 
Fraternal  benefit  society — what  ultra  vires,    p.  15. 

VARIANCES. 

Allegations  and  proof— rule  with  respect  to  correspondence  between, 

defined,    p.  446. 
Criminal  case — what  does  not  constitute  variance  in.    p.  lit). 
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•    VENUE. 

Change  of  venue — when  application  based  upon  alleged  prejudice  of 
inhabitants  of  county  not  improperly  denied,    p.  111. 

VEftDICTS. 

Conduct  of  counsel — when  repetition  of  questions  will  not  reverse. 

p.  495. 
Exce88ivene88 — what  does  not  preserve  for  review,    p.  367. 
Juror — what  proof  of  misconduct  of,  essential  to  set  aside  verdict. 

p.  637. 
Motion  for  new  trial — effect  of  failure  to  file  grounds  for.    p.  423. 
Two  concurring  verdicts — when  verdict  not  disturbed  after,    p.  409 
When  not  disturbed,    pp.  372,  507,  582,  637. 
When  not  excessive,    p.  423. 
When  set  aside,    p.  619. 

WAIVER. 

Appeal — what  waives  motion  to  dismiss,    p.  233. 
Assignment  of  error — when  deemed  waived,    p.  612. 
Criminal  prosecution — when  accused  may  waive  statutory  proced- 
ure,   p.  449. 
Jurisdiction — when  objection  to,  waived,    p.  192. 
Motion  for  new  trial — what  waived  by  written,    p.  598. 
Objection — effect  of  specific,    p.  535. 
Peremptory  instruction — what  does  not  waive  motion  for.    p.  174. 

WATER  COMPANIES. 

Fire — who  cannot  recover  of  water  company  for  injury  occasioned 
by.    p.  332. 

WILLS. 

Construction — how  to  be  made.    p.  392. 
Gift — what  essential  to  valid,    p.  570. 

when  invalid  by  virtue  of  statute  of  wills,    p.  570. 

Personal  injuries — when  trustees  appointed  by  will  personally  lia- 
ble for.    p.  438. 

WITNESSES. 
Interest — when  witness  not  incompetent  by  reason  of.    p.  495. 
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